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PREFACE 

This is one of two volumes containinu materials used by the Na- 
tional Con~mission on Reform of ~ e d e r a  Criminal Laws in drafting 
its Study Draft of a new Federal Criminal Code, yublished on June 
17, 1970. These materials consist of the consultants reports and staff 
lnenloranda \rhicll served as a basis for statutory provisions sub- 
mitted to the Conmission and its Adrkory Committee for discussion, 
and, in addition, staff notes v l i ch  deal with issues raised at those dis- 
cussions or considered subsequently. It is tentatirely planned that 
a third volume of Working Papers will be published containing ad- 
ditional materials relevant to the Cormnission's Final Report and, 
possibly, a com rehensive index to all three volumes. R The reader s ould remain alert to the fact that the Study Draft 
provisions continued to evolve after the point in time when the con- 
sultnnts' re ~ r t s  nnd staff memoranda were prepared; and, accord- 
ingly, the &ady Draft provisions may on occasion differ markedly 
from the originnl proposals. Footnotes to the reports and memorsnda 
preceded by asterisks call attention to the differences and othermlse 
upclnte the 11i:lterinl. 

July 1,1970 
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Statement of Emanuel Celler, Chairman, The House Judiciary 
Committee 

The Sational Conlmission on Reform of Federal Criminal Laws 
TTRS established by Congress in 1966 to undertake a complete review 
and to recomnlend revision of the federal criminal laws. The legis- 
lation establishing the Com~iiission (P.L. 894301, 80 Stat. 1516) 
oripin:~ted in the IIouse Judiciary Committee (H. Rept. 1891). The 
nlenlbership of the C'ommission includes a bipartisan array of Con- 
gressmen. each of x-honl is also a member of the House Judiciary 
Committee : Robert IT. Iiastellmoier (D.-Wis.) [Chairman of Sub 
committee So. 3 on revision of the laws]. Abner J. X i h a  (D.-111.) 
and Richard H. Pofi (R.-Pa.) n-ho was elected Vice Chairman of the 
Con~mission by his fellow Colnmission members. The Congress has 
demonstrated its confidence in the C'ommission by granting the Com- 
~nision an additional year within ~ h i c h  to complete its report, in- 
creasing its anthorizntion for funding and appropriating funds for 
its operations to the extent of its authoriz:xtion (P.L. 91-39, 93 Stat. 
44). This confidence has been vincliciited by the Commission's publica- 
tion well in a d ~ a n c e  of its Final Report, and after numerous Commis- 
sion discussion meetings, of a Study Draft of a nem Federal Criminal 
Code. 

The Commission's n'orking Papers to date. comprising t ~ o  vol- 
umes, are herewith published by the House Judiciary Committee. The 
Working Papers contnin comprehei~sive reviews of many aspects of 
the present law and detail the l e p l  bases and policy foundations for 
the Study Dmft provisions and for alternative formulations. These 
~olames promise to be a source of enduring value to the entire Com- 
mittee membership and st:tR' in its legislati~e consideration of the 
Commission's Final Report. I am pleased to note that the Commission 
llas purchased copies of the Working Papers for distribution com- 
mensurate with its extensire circulation of the Study Draft and that 
the Snperintendent of Docnments 11rs ample copies for sale. This will 
stimulate incisire cmniment upon the Study Draft provisions of wl~ich 
the Committee will ultiniately be the beneficiary in insuring our citi- 
zens a comprel~ensiw, rational :mcl modern Federal criminal law. 
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COMMENT 

on 

SECTIONS 101 AND 102 
(Schwartz; January 2, 1968) 

1. Title: Citution (Section 101) .-This proGsion seeks to d e c t  bot,ll 
the requirements of the lnesenl structure of the United States Code, 
which is divided into ~ p : l r i ~ t e  titles dealing with particular subjects, 
and the clesirabilii y of a short "code" name for the criminal lars. 

Title 18. like the other 49 titles of the United States Code, presently 
h:~s a clezriptive cbignation: "('rimes a d  Criminal Procedure." The 
ohango reconunendecl herctLb(lrinle and Corrections"-will be n more 
accurate designation, since the tille will include provisions dealing 
with treatment of off'endera. The worcl "crime" in the singular serves 
to clescribe both the definitions of substantive crimes and the provi- 
sions regarding criininnl procednre to be included in the title. This 
dcsipatlon preserves the :~lplial~etici~l sequence of the title clesigna- 
tions, starting v-it11 Title 7. Title 18 falls between "Copyrights" (Title 
17) and "Customs Duties" (Title 19). 

The short name, provided here as an optiond forin of citation, is 
common. if noi universal. in State bodies of crinlinnl lam, and is alrays 
found in recent 1.erisions.l For nearly -10 Seals in this centuy, from 
the revision in 1909 to the rcrisioii in 1948, the main body of Federal 
criminal law was known as tlic "Crimin:~l Cocle." ' The advantages of 
h.~ving a short name including the word Tode!' are twofold : It is con- 
dwire to easr re.ference by laymen to whom "titles" and .'sectioid' are 
a mystery. and i t  w~clerscores the  fact that the criininal laws are now 
comprehensire and integratecl. 

'The names of some of the recent propowl and enacted revisions a re  as fol- 
lows: "CI-inzinul CO~€"-~ROPOSEU DEL. C ~ Y .  CODE $ 1  (Final Dnlf t  10Gi) : 
ILL. REV. STAT. C. 38, 1-1 (1965) ; ~ I I C I T .  REP. CRIIC. CODE S 101 (Final Draft 
1967) ; M I S S .  STAT. AXS. I609.01 (Im?) : WIS. STAT. ASS. 5 030.01 (1058) : 
"Crimes Code"-PBOPOSE~ CRIX CODE FOR PI. 5 101 (1967) ; -Penul Codew- 
PILOPOSED COTS. I'Ex. CODE $1.00 (Comm. Rep 1%i)  : "Penal Laze"-S.Y. REV. 
PES. LAW $1.00 (3lcKinney 1967). Thr  full name of the Model Penal Code is 
"Potol and Cort-cctional Code." Aloner. PEXAL CODE 8 1.01(1) (P.O.D. 1W3). 

'There vas no provision in the Act of March 4. 1909 c. 321 (3.5 Stat. 1 0 s )  
which revised the rriminal laws, that gnre i t  the title "Criminal Code." How- 
erer, that phrase v n s  u s 4  in (he r~lnrgirl of the authorized version published by 
the Government Printing OfFicc alongside the enncthg clnuse a s  well a s  in the 
indes. The authorized rersions of subaequmt fimendn~ents also contained this 
designation in the margin and in the index. In the 1926 compilation of the 
TJnited States Code, the senliafficial name "Criminal Code" r a s  carried for- 
ward not o n l ~  us  part of thc designation of Title 18 but also in the text where 
section niimbers of tile "Crinti?~al Code" were set forth, a s  applicable, in paren- 
thesis after the section nwnber of lYtlc 18, e.g.. 5 1 (Ctimi?~al Code, section 1). 
The revision of 1909 mas still being referred to a s  the "Criminal Code 01 1909" 
when the redsion of 1948 mas undertaken. See, c.g., H.R. REP. KO. .%, 80th 
Cong.. 1st Sess. 1 (1947) ("The starting point in  this revision mas the  Criminal 
Code of 1909." ) . 

(1)  



In describiig tho collection of Federal laws dealing with a particu- 
lar subject, however, use of the title word "Code" is presently the 
exception rather than the rule. This has been true a t  least since 1926, 
when the United States Code, embrucing ne,wly all Federal law:, was 
compiled ullcl divided by subject into its 50 titles with descriptix-e des- 
ignations. Only Title 26, which contains the revenue laws is current1 
called a Code. Xot only is Title 26 entitled "Internal Revenue Code, T 
but also there is authorization for i t  to be cited as the "Internal - 

Revenue Code." 
I n  the 1826 colnpilatioli of the United States Code, Title 18 was 

designated bbCriminal Code a i d  Criminal Procedure." It included 
the Criminal Code of 1909 t ~ s  well as other criminal pmvisions sub- 
sequently enacted. After giving. thoqht .  t o  the question of whether 
to continue the name "Criminal Code," the 1948 relisers changed the 
Title 18 designation to "Crimes and Criminal Procedure." According 
to Dr. Clinrles J. Zhm, Lan- Rerision Counsel of the U.S. House of 
Representatives J u d i c i q  Cornmit.teel the revisers rejected the word 
"Code,?' not only for Title 18 but also m the rex-ision of Title 28, then 
l inom as the "Judicial Code,?' in order to mnintain and strengthen 
the concept of a single Code of all Federal laws. I n  their view, the 
advantages in calling the criminal laws a "Criminal Code" or "Penal 
Cocle" applied equally to all the other titles. Calling each title a Code 
~ o u l d  undercut the notion of one CTnited States C ' e .  (State practice 
is not regarded as relevant because the States do not refer to their 
entire compilat.ions of law as Codes.) 

The 1948 policy hns been n plied in other rebsions. For example, 7 in the proposed revision of Tit  e 35 some thought was given to  naming 
i t  the "Patent Code," but ultimately this notion was rejected. Dr. 
%inn reports that  those who seek to maintain the 1948 policy llope 
that the Internal Revenue Code, for which an exception was made 
partly because of its 1939 enactment as a Code, will remaln the only 
exception. In their view, violations of the Federal criminal laws 
should continue to be referred to only as violations of Title 18 of the 
rnited States Code, rather than as  violations of the Federal Criminal 
or Penal C d e .  

It can be argued, however, that the criminal laws deserve to be 
brtwketed with the tax l a m  as an emeption because, in addition to 
their history as a Code, they are more likely to be referred to with 
frequency by laymen-in the news media as well as in law enforce- 
ment circles-than other bodies of Federal lam. 

"Criminal Code"-the name formerly used in the Federal system- 
\nw farored in most of the recent State revisions.' "Penal Code'' or 

'Curiously. the Act of Ang. 16, 1954, c 736 (68A Stnt. 3) is given the heading 
"Internal Revenue Title," although the enactlng clause proHdes, in pnragrapft 
(a)  (l), thnt the Act may be cited as the "Infernal Reventrc Code of 1954. 
Reference to the year of enactment distinguishes it from the 1939 revision, which, 
according to paragraph (a )  (2). is to be cited as the "Tflternol Rcvcnrte Code of 
1939." It should be noted, hon7ever. that the Internnl lbrenne Code of 1 W  is 
not positire law, so thnt its place ns one of the Titles in the  SITED STATES CODE 
is only prima fncie evidence of the law and there is no authority for citing it as 
"26 U.S.C. $ -." It was enacted in such n fashion, however, that the section 
numbers of Title 26 are identical with those of the Code as it Is embodied. as 
pytive lam. in the Statutes at Lnrge. 

Bee note 1, supra. 



.'Penal and Correctional Code" might be preferred over "Criminal 
Code" because of the double ~neaning of "criminal," \d lkh embraces 
both the act and the offender. Other posibilities nre 'Crimes Code," 
"Crimes and Criminal I'rwcdure Code,?' "Criminsl Justice Code," and 
"Crimes. Procedure and Corrections Code."* 

9. Geneml Pu~yoses  (8ecction 109) .-This section is based on state- 
ments of purpose which nppenr in recent and proposed penal C ~ d e s . ~  
The fi~ntlamental purposes-prevention of crl me and promotion of 
public safety-are spelled ou t  in the opening tleclnrntion and other 
objectives, including piotection a @ &  opl~rcssire or arbitrary official 
action then are set forth in subscct~ons (a) through (f). Xo single god  
is given orerriding in~port:lnce: the section recognizes that  a t  every 
st?@ in social cont 1-01 of crime, from legislation to 
pr~soners, wisdom calls for n b:llancing 
example, discoura,hg [he commission of 
that is, the goal of deterrence-might ~ t l l  
ment rven thougI-l1 the part icu1:lr offender needs no confinement fro111 
the point of view of rehabilitnl ion. 

Tho proposed section is 1)nsic:llly an arnalgnnintion of the New York 
and 1 llinois provisions, \rliicli in turn drew from section 1.0.2 of the 
American Lam- Institute's Nodel Penal Code. The following comments 
ignoro minor x-erbal differences among the sources cited. 

The purpose of proscription of conduct which unjustifiably causes 
or threatens p e ~ o n a l  or public harm appears in all three of these 
sources."t embodies the preventiw plilosopliy of the proposed Fed- 
eral C~.ilnin:ll Code and in addition makes i t  clear that not all harmful 
behavior is subject to the l)c~i:tl lam. Criminal conduct must be unjust,i- 
fi:lble and inexcusable; justilications and excuses will be spelled out In 
otlier sections of the prol~o.sed new Code. There are many sanctions 
besides penal law for encouraging or coercing people to behave prop- 
erly. Tlic civil 1:x-x serves this purpose, in part, \\-lien it compels persons 
to compensate others for injuries done. Pecuni:lry penalties without 
criminal prosecution and conriction, for example. for tax frauds, serve 
the stme purpose. License suspensions. as under motor ~eh ic le  laws, 
ha\~e the smne function. 'She crin~inal law ought, in general, to bo 
rrser) c d  for inis1wh:~vior wliich falls ilot ~nerely helo-r but substan- 
tially 1)elow norms of l)el~:lvior n-hich are ,vcner:tlly respected in the 
community and -rhich cannot be etfectirely policed by less onerous 
pen:llties. Because of this necessary conserntion in the use of criininnl 
sanctions, the )em1 law should nerer be ~ r g w d e d  as drawing the 
definitive line 1 ~t - ree i i  proper and improper bcha~ior. Much that is 
iniproper is not made criminal, but left to otlier l c p l  remedies and to 
nonlegal influences in society such as education, rel~gion, and custom. 

Subsection (a) appears in substance in tho Now York Revised Penal 
Law ::~ricl in the proposed I)cln~\-are Criiiliiiul ('ode. I n  addition to 

*Subsection (2)  of section 101 was added after this comment mas written. 
'E.v. .  S.Y. REV. PES. LAW 8 1.05 (JlcKiuney 1957) ; ILL REV. CBIX. CODE g 1-2 

(1961 ) ; PBOPOSED Canr. CODE mn PA. 5 105 (1907). 
Sce oleo P ~ o m s m  Cosru. PEN. ODE g 1.05 (Comm. Rep. 1907) ; PROPOSED DEL 

Crux CODE 6 5 (Final Drnft 1967) ; MICE. RET. CBIM. CODE 5 105 (Final Drnft 
1%i) ; PROPOSED C u .  CODE Fort 1 '~ .  $ 105 (1967). These provisions all contain n 
list of purposes which are either the same, or similar to, those proposed here. 
Section W . 0 1  of the Minn~sntn Crir~iirial W e  of 1963 also states purposes which 
are, in concept, similar. 



stating the goal of promoting public safety, it delineates the primary 
means of achieving that p a l ,  namely deterrence.' rehabilitntion,B and 
confinement of demonstmblv danpro l~s  offenclcrs. This covers ground 
dealt. with in somewhat different language in the Illinois Criminal 
Code. the pro~osed Crimes Code for Pennsylvania. nnri the Model 
Penal Code references to rehabilitation and to "public" control of per- 
sons whose condl~ct indicates they are disnosed to commit crimes. 

Subsection (b) restates the commonly listed p a l  of defining offenses 
so as to warn the public of what is punishable. The formulation hem 
differs from that in our main sources in two mkor  respects. We ccm- 
bine two separately stated clauses dealing respectively with "fair 
warnine" and "definition of offenses." talrinc t h  pwition that defini- 
tion of offenses is not an ultimate goal, but n means of giving "fair 
warning." This is the conventional rationale of the constitiltional re- 
quirement of definition to nvoid invalidation on the grounds that the 
penal law is too vngne. I n  addition, we nosit another purpose for defin- 
i r q  in advance both offenses and mthorixed panishment : 'Vo limit 
official discretion in punishment." This is linked to the "principle of 
legality," that is. the principle that officials should have power to 

- punish only within bounds previously defined by the legislature? 
Subsections (c) ,'O (d)* .and (e) derive from the Illinois Code, but 

-ntially similar provlslons appear in other recent and proposed 
Criminal Codes. Subsection ( f ) ,  dealing: with the Bedeml interne in 
law enforcement, is, of course, unique. This is n subject which mill be 
discussed at length in a separate paper and constitutes a signal, with 
such modification as may be necessary, for whatever treatment of the 
matter the Commission recommends. 

Statements of purpose or legislative policy are common in Federnl 
legislation, and would be useful in the proposed Federnl Criminal 
Code. It has n general educational value for judges, prosecutors. de- 
fense counsel and others involved in administering the law, reminding 
them not t o  be governed exclusively by one or another consideration 
when the legislfiture has declared that a group of aims expresses the 
total penal policy. This fosters complete and balanced exploration of 
every aspect of the particular case under consideration. 

One court commented on the plirpose of deterrence ns follows: "At least one 
purpose of the pennl law is  to express a f o m l  soclnl condemnation of for- 
bidden condnrt. nnd buttress that condemnntion by ~nnct ions calculated to pre- 
vent that  which is  forbidden." Salter r. United Btatee, 241 F.2d 010, f348 (9th 
Cir.), cert. denied. 354 TJ.8.940 (1957). 

'The goal of rehnbilitntion mns stated by the Supreme Court a s  follows: "Ret- 
ribution is no lonmr the dominant objective of the criminnl law. Reformation and 
rehahilitation of ofenders hare  become immrtant  gonls of criminal jurispru- 
dence." William8 r. Nmo Pork, 337'LJ.S. 2U. 248 (1949). 

' S e e  J h t e n d ~ d  Note A .  General Pnrposes-Principnl of Leeality, fo r  further 
comment8 on the necessity of fair  warning and the principle of legality. 

With respect to individualization of sentences. the Supreme Court has  stated 
a s  follows : 'LT7ndoubtedly the New Tork statutes emph~s lze  a prevalent modern 
philosophy of penology that  the punishment should flt the offender m d  not 
merely the crime leitation omittedl. The belief no lonwr nrernils that  erem of- --. -- 
fense in  a like legal category calls fo r  an identical punishment without & a r d  to 
the past life and habits of a particular offender." WiUfurna v. N m  Pork. 3.37 
US. 241.247 11949). 

*The corresponding subsection of the tentative drnft used "faolt" in place of 
"guilt." The latter haR been substituted in the Study Drnft a s  being of more 
familiar and settled meaning: the substitution assures that  no confusion of civil 
and criminal teats for linbility is intended 



3. Gode t o  be Faidy  P o n s f ~ w r l :  Strict Cons t~ur f io ,~  Rule Inayplicu- 
hk.*-This section 's a moclification, in form only, of comparable set- 
tions found in the Criminal Codes of California, Louisiana, New Pork, 
and others.ll 

The section would repeal for the Federal system the artificial rule 
of *'strict construction." L'ncler this rule the court takes the narrow- 
est possible riew of the l a ~ ~ ~ a g e  used by Congress in a penal statute. 
This results occasionally in acquittal of oflenders who were c l e d y  
within the letter and spirit of the law." A more serious result is that 
Federal criminal law has been made intolerably cumbersome, as the 
legislative draftsman has sought to anticipate e r e g  possible narrow 
construction. TVe can make the Federal criminal law simpler and 
clb~rer if \vr! do not hare to talk an artificial language. 

A strict cnnstruotion rule had greater merit i.n forme,: tinles when 
the main responsibility for formulatmg English c~vzllnal law lay 
in the judiciar.~ :IS n matter o l  con1mo11 law. I n  thqse cjrcumstanqs 
legislation could be regarded as an exceptional rntrusion mto the maln 
body of judge-made  la^^. There was no systematic Code. But when the 
Icgisla~ture his :~ssumed responsibility for a ~onlprehensire, integrated 
Criminal Code, it, is not appropriate for the courts to presume that 
only tho least possible altemtion of a M y  of nonstatutury law was 
intendedz3 

*This section has been eliminnted in The Study Draft. See Staff Note. "Strict 
Construction Rule," infra.  

CAI.. PES. CODE !j 4 (West 1957) ; La. REV. STAT. $ 11.3 (1950) : N.Y. REV. 
PES. LAW. $ 5 (JlcKinney 1967). See oDo MODEL PESAL CODE $1.02(3) (P.O.D. 
196'2) ; h r z .  REV. STAT. ANN. g 1-211 (10.56) ; PROPOSED D m  C B ~ .  CODE 8 G 
(Final Draft 1'367) ; MICH. REV. CRIM. CODE $ 113 (Final Draft 1967) ; MTNN. 
STAT. A x s .  5 610.03 (1963) ; DIONT. REV. STAT. !j 94-101 (1917) ; Xm. REF. STAT. 
% 193.030 (1967) ; PROPOSED CRI~I. CODE FOB PA. $106 (1967) ; N.D. C E ~ ~ Y  
CODE $1241-01 (1960) ; S.D. Coarr. TAWS $22-1-1 (1967) ; UTAH CODE ANN. 
5 76-1-2 (1951). 

U I n  iUcBoyle I-. United Stat&, 283 U:S. 25 (1931). the Supreme Court held 
that  an airplane was not a motor veliirle, and one could not be prosecuted under 
thc Sational Notor Vehicle Tlieft Apt for stealing it. Writing for  the Court, 
Mr. Justice Holmes stat&: "Although it  is  not likely that a criminal will care- 
fully consider the teat of the lam before he murders or steals, i t  is reasonable 
that a fair wanling should be given to the world in  language that  the common 
world mill understand, of what the lam intends to  do if a certain line is passed. 
To mnlie the warr~ing fair, so f a r  a s  possible the line should be clear. When a 
rnle of ~ondiict  is laid d o n  in words that evoke in the common mind only the 
pictnre of vehicles moving on land, the statute should not be extended t o  aircraft, 
simply because it  may seem to us  that a similar policy applies. or upon the 
specnlation that  if the legislaturr had thought of it, very likely broader words 
would have been used." 283 T.S. a t  27. For further comments on the rule of 
strict construction, see Extended Note B, Code to be Construed Fairly-Strict 
Constrnction. 

"Dean Pound has pninted out that s t a t u t o r ~  declaration of criminal laws 
was the means used in  the United Stales to avoid the possibility that  a court. 
construing an nncodified common lam, might declare acts criminal n-hich were 
not clearly criminal a t  the time they mere performed. But to make enactment of 
a statutory Code of criminal law ef't'ective. the stntutes should be reasonably, not 
narrowly, interpreted. "During thc whole of the last half of the nineteenth cen- 
tury legislation was distrusted both by jurists aud by practising l a w e r s .  and, a s  
the substantire criminal lam is chiefly in the form of statutes, the effect was 
not good. I t  mas difficult to make improvements in the definition of old crimes 
bccausr, no matter limv carefully they mere re-defined, the courts were likely to 
sag the statute meant no niow than to clwlare the preexisting Lnw and hence 
keep to the traditional limits. When new crimes had t o  be defined, the tendency 
was to refer them to the analogy of some offense linonn t o  the common law, 



Repeal of the strict construction rule is not nn invitation to vague 
definition of offenses which leave it to the discretion of judges wheth- 
er conduct should or should not be penalized. Not only must the "fair 
import of [the] t.enns9' cover the alleged misbehavior; but. also, under 
the draft, the statute must be construed so that is gives "fair warn- 
ing." This is consistent with the Federal constitut~onal requirement 
and with the "principle of legality" which is the cornerstone of all 
nonauthoritarian penal systems. This is the princi le that punishment P is authorized only for conduct which has previous y been proscribed.14 

OENEIf A12 PURPOSES-PRINCIPLE O F  LEGALITY 

The principle that no person czn be criminnlly punished except by 
judicial roccess and unless the acts for which he is punished were clear- 
ly forbic f' den prior to the time he committed them is fundamental in 
American law. iirticle I, section 9 of the Constitution states: "Yo Bill 
of Attainder or ex post facto Law shall be passed." Further, it violates 
due process to unish a person for violation of penal laws which are 
vaguely words .  This constitutional requirement has variously been 
stated as follows: 

The constitutional requirement of definiteness is violated 
by a criminnl statute that fails to give a person of ordinary 
intelligence fair notice that his contemplated conduct is for- 
bidden by t,he statute. The underlying. principle is that no 
man s h ~ l l  be held criminally responsible for conduct which 
he could not reasonably understand to be proscribed. (United 
States v. HarriR~, 327 U.S. 612,617 (1954) ) ; 

A criminal statute must be su5ciently definite to  give 
notice of the required conduct to one who would avoid its 

enalties, and to guide the judge in its application and the 
rawer in defending one charged with its violation. (Boyce 
Motor Lines. lnc. v. UG8ed States, 342 U.S. 337,340 (1952) ) ; 

The language [of the statute] conveys sufficiently definite 
warning as to the proscribed conduct when measured by 
common understandmg and practices. The Constitution re- 

and to intemret the new ledslation to thnt model. Thus. the relatirelr narrow 
limits of s r v k e c n t h -  I I I I ~  e ~ i g 1 1 t e e 1 - t i  offms(w we;(. likely to be imposed 
on statutory attcrnpts to deal with ninetecnt11-crmtury crirni~mlity. The criminal 
law was m:i(le narrow nxld unrcsponsire to i t s  problems by this mode of treating 
the only ngrrlcy of irnj~rorcment. The civil side of the Inw could nnd did g m i  
by judicial decision. But ulmost a t  the outset f ~ a r c d  jndicial development 
of the criminnl law. The relation of the criminal Inw to politirs, the bad experi- 
ence of the A r s t  colonists with common-law misdemeanors a s  defined for  political 
and religious dissenters, the over-zealous conduct of federalist judges during 
the rise of Jefferson's party led to a settled requirement of legislation for  the 
definition of crimes nnd development of punitire justice. Se t  legislation was 
hampered by the doctrine that it was presumably d e c l a r a t o ~ .  and hy the dis- 
inclination of courts nnd lawyers to give to  penal statutes any wider application 
than the letter required. I t  was a common-law maxim of statutory interpretation 
that  penal statutes were to  be strictly construed." POUND. C ~ I N A L  JUSTICE IX 
A ~ R I G A  143-144 (1930). 

Nee Extended Note A, "General PurposegPrinciple  of Legality." 



quires no more. (Un2Ited States v. Petri770, 332 US. 1, 8 
(1947)). 

The "principle of legalitv" is commonly espressed by statute in code 
nations. Fmnce, for example, u code country par excellence, has the 
following promion in its Penal Code : 

No ~oln t ion .  no misdemeanor, no felony can be punished 
by punislmlents not provided by law prior to their commis- 
sion. ( - ~ T I C L E  4. FRESCII ~'Es.\L CODE. published in -\XER- 
ICAN SERIES OF FOREIGN PENAL CODES at 15 (Jlueller ed. 
1960) ) . 

Repudiation of such fundamental principles of law has been a hall- 
lnarli of 20th-century totalitarian regimes. Criminal Codes of the vari- 
ous Soviet Socialist IZepublics origin all^ provided : 

If  a socially dangerous act is not directly specified in the 
Code. the basis arid limits of punishment for it shall bo cleter- 
mined by applying the sect~ons of the Code vhich specify 
crirnes of a kind closely resembling the act. 

Technically called 'bthe application of penal clau-ss by analogy," 
the snnln kind of criminal provision was found in N a z ~  Cfirmany. 
See Gsovsrrr. REFORM OF CRIMINAL LAW IN TJ~E Sowm UNION (Li- 
brary of Congress 1960), and Gsorsm, 'I'm STATISMRY CBIXXXAI. 
LAII- OF GERXCST (Library of Congress 1947). 

1-nder these zehen~es of lam, one's present acts vere always subject 
to tho possibility that they might later be declared antisocial. There 
wera no reasonnble guides to social conduct. One lived among his 
w u n t r p e n  in constant. terror. "Comrade Ivanov . . . mas shot Inst 
night, 111 csecution of an administmtire decision." KOESTLER, DARK- 
SESS AT XOOS. 162 (1941). That was all one needed to knov about the 
lam. 

Tho Kazi l a m  were terniin:~t,ctl only by the defeat of Germany. Rut 
tho le:~ders of post-Stdin Russia, those who survived their system of 
b.law," made their own judymcnt of them. Tn 1958 a new declaration 
of Principles of Criminal Law expressly did away with the crimes- 
by-analon- doctrine and further stated: bCriminnl punishment may 
be imposed only by n cmrt sentence" (Sec. 3) and L'no one may be 
declared guilty of cornnrittinp : crime and be subjected to punishment, 
except by a court sentence" (Sec. 7). GBOV~KI, REFORM OF CRIXINAL 
LAW IK TIE S O ~  UNIOS, supra. 

T~:d ing  articles and treatiss discussing the principle of lepl i ty  in- 
clude : Srnead, T h  Rule Against Retroactive Legislation: A Rasio 
Pli?rcip?e of Jw&qvrudence, 20 MINX. TA. REV. 775 (1936) ; J. Hall, 
.ITu77a Poena Sins Lege. 47 YALIC L.J. 165 (1937) ; Stone, The Corn- 
?n.m Lazo in the United Stntes, 50 T-TIFW. 1,. REI-. 4 (1936) ; Weiden- 
baum, Liberal Thought and Undefined Cn'm.  19 J .  Soc. COW. LEO. 
90 (3cl ser. 183'7) ; Glaser, N Z L ~ ~ ~ U I L  Grimen Sine Lege. 24 J .  COMP. 
LEG & 1h-r'~ L. 29 (:3d ser. 1942) ; GLGECK, TIIE N ~ E X B E R G  TRIAL AND 
ACGIIE~SIVE WAR (1946) ; PATON, ..I TEY~BOOK OF .JURISPR~ENCE 
3'75-373 (19%) ; T-L~LL, GENER~I, PRINCII'LFS OF C ~ ~ N A L  TAW, 19-41 
(1917) ; SOLXOSD,  JURISPRUDENCE 164-165 (10th ed. Williams 1947) ; 
Elliott., A7dZu Poena Sine Lege, 1 J w z ~ .  REV. 22 (1956). 



CODE TO BE COSSTRIJED F-IIRLY-STRICT COSSTRUCTIOS 

The rule of strict construction htts ancient roots. Chief Justice 
Marshall stated, in United Stages r. IViltberger ( 5  Wheat) 76, 95-96, 
(1820) : 

The rule that penal lnws are f o be construed strictzly, is per- 
haps not much less old than construction itself. . . . The 
case must be a strong one indeed, which would justify a court 
in departing from the plain mauling of words, especially in 
a enal act, in search of an intention which the words them- 
se I' ves did not suggest. To detcrn~ine t h t  n case is mithin 
the intention of a statute, its 1nnguag.e must authorize us to 
say so. It would be dangerous. indeed, to carry the principle, 
that a case which is xithin the reason or mischief of a statute, 
is within its provisions, so far  as to punish a crime not 
enumerated in the statute, bocuuse it. is of q u a 1  atrocits, or 
of kindred character, with those which are enumerated. 

Succinctly stated, the "rule" is that: 
A criminal statute ]nust be strictly conutl-lied. A~nbiguities 

in criminal statutes should not be resolrecl so as to embrace 
offenses not clearly within the law. The facts charged and 
proved must bring the defendant plainly :tnd unmistakably 
within the statute. (Parm.er v. United States. 128 F.2d 970, 
972 (10th Cir. 1942) ). 

In  F n m r .  the court held that the defendimt's failure to pay a liquor 
tax a t  the time the liability accrued could not be punished under a 
statute penalizing "willful" failure to pay the liquor tax: the defend- 
ant should have been given until tho end of t l ~ o  month to pay it. -411- 
other esample of strict statutoro construction is Przi&m, v. United 
States. 282 US. 675 (1931), where the Court l~eld forging the endorse- 
ment of a payee's name on a government draft does not constitute 
forgery of an LLol)ligation of the United States." 

But the narrow construction doctrine has not been an absolute 
"rule." Col~rts have nat frustrated the application of n statute when 
narrow construction of its words lends to patently unre,wnable re- 
sults. The ';rule" wls e d y  clu:lliiied. 

The object in construing pentd, as well ns other stntutes, is 
t o  nscertain the 1egisl:ttire intent. . . . The words must not. 
be narrowed to the exclusion of what the Le,nisl&ure intended 
to embrace; but that intention must be gathered from the 
words, and they must be such as to leave no room for a reason- 
able doubt upon the sub'ect. (United States v. Harttoell. 73 
U.S. (6 Wall.) 385 (18671 ). 

Thus though the Comptroller of the United States did not himself 
directly examine the records of the individual banks, he was deemed 
to be an "agent appointed .to examine the affairs of [a] . . . bank," 
within the meaning of a statute forbidding the making of false reports 
to such an "agent." United Xta-tes v. Corbett, 215 US. 233 (1909). 
Under a statute punishing one who "makes" a false record entry, a 



teller was properly convicted for withholding slips which caused an 
improper entry to be mtide. Um'ted States v. Giles. 300 U.S. 11 (1937). 
And, though paper in possession of the c1efend:lnts n-as not the same 
type of paper as used by the Treasury. its possession was forbidden 
under :i statute proscribing pcwession of ..simil:tr?' paper if the paper 
so c l o d g  resembled Treasury paper tllat it rould be used for counter- 
feiting purposes. rni ted States r. Ir'ayner, 302 US. 544 (1938). 

The Tent:itire Draft cont:iined a section which read : 
This Code shall be construed :wording to the fair import 

of its tenns. to ~~romotc  justice n11d effect the purposes stated 
in sect.ion 102. The rule that a. penal stat.11t.e is to be strictly 
corlstrued does not :~pply to this Code. 

The requirement of conslri~ction to effect tlic purposes stated 1i:ls 
been retained in the opening declnration of sect4ion 10.2 of the Study 
Draft.: the substance of the provisions requiring construction (a) 
according to the fair import. of terms and (b) to promote justice has 
been incorpo~-ated in the restatement of the opening declaration and 
the objectires listed in the subsections of section 1@2. The purpose of 
the clliinge is to make clear that ;irbitnry npl)lici\tion of the strict 
constr~~ct~on rule is disavowtl, while not explicitly abropting the 
n~le .  'I'lic concerns militating ngiiinst :un explicit rt.pudiat~on of the 
rude include the following: (n) it might be read to permit an im- 
prorer dc~leption of nutlinritg to define crime to the judiciary: (I)) 
it might be read to obviate the necessity for the sort of precision in 
the dr:\ftinp of criminal Iegislution vhich should. particnlarlp for n 
new Code, be sosoughti and (c) it might result in an increase in the 
numlwr of unclesir.able tmtl unnecessary constitutional confrontatipns. 
The desirable portions of the rule (for example, its prohibition against 
conriction for conduct not previously proscribed) hare been retained 
in the 1.cstatement of section 102. 





COMMENT 
on 

PROOF AND PRESUMPTIONS : SECTION 103 
(G.  Abrams, Schwartz; December 2, 1968) 

I. 1nt~oduction.-This section sets forth the proof patterns that are 
~\m-rantecl in the FecLer:ll crilnil~nl law. I t  supplies a uniform roc&i~- 
l q -  : ud  analytical fimmi-orl; for tlieconsider:~tion of probleillslikely 
to recur in the enactment of the new Federal Code. General guide- 
lines are provided for eniplopent of ( a )  a presumption, (b) n clefense 
a.; to \rhich the defendant has the burden of coming fornard ~ i t h  some 
evidence, (c) :In affirnmtivc defense, i.e., one as to which the defendant 
has tho burden of pe~.su:ision, and ((1) a prinla facie case reg~ilation. 
There are no comparable pro1 isions in the existing Federal Code, d- 
tllough statutes deal viil-iously with the concepts mrolred in comec- 
tion with particular offenses. 

2. P~aoof Beyond Rensonnble Do7tbt ( S ~ t b s e c t i m  ( I )  ).-This subsec- 
tion imposes the noimal rensonahle cloubt burden on the government. 
The lmrclen is required by the due process clause of the U.S. Con&- 
tation ' though the constitutional limits here invol\-ed :we not ungield- 
inp. Esceptions to tlie reasonable cloubt requimment, such ns afirmn- 
tive defenses :uld nresurnptions.3 hare been deemed valid ~ u ~ d e r  cer- 
tain circumstances. m e s e  are considered in the paragraphs that follow. 
I t  is recoiiune,nclrd that,  by legisla ti\-e enactment. reco-gnition be giren 
to the inlportance of the rensoiuhlo cloubt requirement to the just xd- 
ministmtion of the Federal crinlinnl law. TTitneses may and often do 
err in their recollections; and criminal sanctions are so severe that 
they sl~ould not be imposed ~mless gvil t is a near ceitainv? 

S o  attempt is made to  clefhe reasonable doubt eren though it is 
probably the most influential portion of a jury charge.= It is so difficult 

',See Leland r. Oregon, 543 U.S. 790. 502. 803 (1952) (dissenting opinion) : 
rirgiti Island8 v. Lake. 362 F." 770. 774 (3rd Cir. 1966) : Virgin Islands v. 
Torres. 161 F. Sugp 6% (D. Vir. Ts. 1958). 

' S e e  bland r. Oregon, 343 17.8. 790 (1952), which i n r o l r d  a constitutional 
chal leng~ to a defense on which the defendant had the burden of persuasion. 
There .seems to h a r e  heen little questioning of the constitutionaliQ of a defense 
on which the defendant on17 has the burden of coming forward. 

3The due process limitations on the use of presumptions h a r e  been set forth 
by the Supreme Court in .w-era1 inipnrtant ca.ses Onited States r. R@??mno. 382 
r.8. 136 (1Si) ; Enitcd Stfltes r. Gnincy. 380 U.S. 63 (1965) ; U?lited States v. 
Tot.  319 U.S. a 3  (1943). For n discnssion of these cases, see Extended Note, 
Presumptions and notes 64-88 and accompanying text, infra.  

' S e e  Goldstein, The S'tots anc7 I k c  Accused. Balatice of Adtxntage in Critnimzl 
Procedzrrc. 69 YALE L..T. 11-19 ( 1 W ) .  

'Judgr Jerome H. F m n k  has suggested that jurors a r e  likely to  scrutinize the 
reawnable doubt instruction and pay little attention to the technical definition 
of the crime. See Onitrd States r. Parina, 184 F.  2d 18 ((2d Cir.) (dissenting 
opinion), oert. denied, 340 U.S. 875 (1950). 

(11) 



to speak n-it11 a-ssurance on the validity of a particular definitionl,6 
that, it seemed best to lei~\'e the matter to the cou&.' 

The draft niiikes no specific recoillliiendatioli with regard to n legal 
standard of sufficiency of evidences The problem is left to the courts 
for judiciid treatinei~t.~ A test of sufficiency sliould relate !o the 
ultimate burden of pe~sunsion: that. is, in a crlmi~lill case the evidence 
should support n finding of mcli element be;vond a rensorlable doubt. 
Most courts are in substantial word with t h s  view ; lo and we rely on 
the S u l ~ e m e  Court ultimately to es?nblish tlie proposition for all 
Federal courts. This seems l)urticul:~rly likely since the general re- 
quirement is phrased in terms of "proof" of each element beyond a 
rmsonsble doubt. 

'%lement of offense" is defined to include the "forbidden conduct. 
required culpability, and tlie non-existence of excuse, justification 
or other defense relating to culpability."* This definition is not based 
on abstract considerntions. Rntlicr, it. reflects the pr:lpmtic judgment 
that the prosecution, with little exception, should carry the burden 
of persuasion on issues relating to  culpability. 

No recommendation is made at this time wit.h respect to the alloca- 
tion of the burden of proof on the issues of jurisdiction, venue, and 
the statute of limitations.** These issues are dcsignttted elemenFs by 
tlie Model Pennl Code.'' The prowdurn1 treatment of each w11 be 
specifically dealt with in later reports which also will discuss the 

'See, e.g., the variety of ways courts pmsently charge on the concept. DIS- 
TRICT OF COLU~IRIA CBMISAL JURY IX~TRUCTIOSB NO. 8 ( 1 m )  : S m m ~  CIB- 
CGTT JUDICIAL COSFF~EXCE COM ~m OR JURY IRBTRUCTIOSS, J rms  I NBTBUC- 
TION8 IS ~ E R A I .  ~ W I N A L  CABEB 37 ( 1 m ) )  : ~ I A T H E B  & DEWIT. FEDERAI. JUBY 
I B ~ c r r ~ c ~  AND IR~TEUCTIONB ( 1%). 

' The Model Penal Code is in wcord with this position. See MODEL PESAL CODE. 
f 1,.13. Comment a t  100 (Tent. Draft So. 4, lW) .  

The Model Penal Code takes a similar position. See MODEL PEXAI. CODE 
A r t  1 , s  1.12 (1) (P.O.D. 1962). 

'This is not to say, however. that a test of sufficiency is unimportant. The 
criterion of sufficiency guides the court ill tlir exercise of one of its principnl 
powers orer  the trial. Though precision trmiot be obtnined under any geneml 
standard, the statement of the rule reflects substantial policy considemtions 
See Goldstein. The State and Thr Icottscd: RaIanoe of Adtiantagc in  Crin~inaZ 
Procedure, 69 TALE L.J. 11-10 (19W). 

lo See Cttr-lei1 v. United States, 160 F. 26 2'3 (D.C. Cir.). cert. denied. 331 U.S. 
837 (1947) ; Iebell v. United Slates, 227 P. 788 (8th Cir. 10X). The prime 
esc.eption is the rille nf the Second Cirruil. Thnt court proridefi that tlie civil 
test of sufficiency-whether thc're i s  substant in1 eridencr to  support the verdict- 
also applies in criminal cases  United State8 v Yasiello, 23.5 F . 2  179 (2d Cir.). 
cert. denied, 352 U.S. 883- (1956) : United Btates r. Castro, 228 F'.d 807 !2d 
Cir.). wrt. denied, 351 T.S. 940 (1!W). This standard seems improper. S a ? e b  
imposes the rensonnhle doubt burden becn11.w criminal ca.ws differ from civil 
c.nses. The ronrept should be incorpornted in the sufficiency test. Ass~~niedly, 
there nre scme cmes in which the eridence woiild support n verdict by the pre- 
ponderance of the eridence but not bey01~1 a reasonable doubt. I n  such a cir- 
cumstance, i t  n-oiild be indefensible to sustain a conviction. Compare I'm~osn, 
S.T. C m .  PROC. Lkw gg3.5.10.35.20 (1967). 

T h i s  was the formulation in the tentative draft. The provision a s  revised 
in the Study Dmft  espnnds on tlie conrepts implicit in the tentative draft and 
rephrases them to comport wkli other Study Draft sections. Thus. for emmple, 
the nddition of the phrase "attendant circumstances" makes clear that  factors 
which, although not t r u b  "conduct." a re  nevertheless required to  be proved 
the rcqui l~ment  that  the person bribed be a "public servant," for example, or that  
the espionage take place in time of war. 

**The last wntencx? of fiubsection (1)  s n s  added after this comment was 
w\-:~tteu. Limitation is  now denominated a defense. See section 701. 

Bee MODEL I'ENAI. CODE 8 1.13(0) (dl-(e) (P.O.D. 1962). 



substantire problems in the respective areas1= Analyticrrlly, the pro- 
c e d ~ ~ ~ l  treatment of t.liese issues mises several basic problems: (a) 
n-hether the distinction between "facts t.hat. establish the criminality of 
tho defendant's conduct and facts that satisfy procedural require- 
ments:' l3 justifies only the placing of a burden of persuasion by a 
preponderance of the evidence on the government; and (b) whether 
it is appropriate for the matters to be decided by the court rather 
than the jury.14 

Thc Supreme Court has emphasized the significance of the presump- 
tion of innocence in assuring a defendant a fair t.rial.'5 The draft 

The cases are  dirided on the question of what burden the government should 
carry with respect to venue. 111 several circuits venue need only be proved by 
n preponderance of the evidence. Hill v. United States,  F.2d 7% (9th Cir. 
IWI), crrt .  denied 365 U.S. 873 (1961) : Holdridge v. United States,  282 F2d 
302 (8th Cir. 1960) ; Dran v. U 11 ited States, 246 F.2d 3.35 (@ Ci. l%7). On 
the other hand. sereml ronrts lrnre stated that  venue must be prored in the 
same nmnner a s  any other nlnterinl allegation of the indictment United States 
v. Budge. 359 F.9d 733 (7th Cir. 1%) : United States v. Promo, 2l5 F 2 d  531 
(2d Cir. 1:k-A). 

Gcnernlly, the g o r ~ r ~ m e n t  has I)een requimd to prove jurisdiction beyond a 
reasonable doubt. See generally SEVENTH C I R C U ~  JLTDICIAL COSFEBESCE. supra 
uote G (1S15) : NATHPS & DEYIIT, ~ E B L U ,  JWY PRACTICE ~m ISSTRUCTI~NS 
(1W5). Jurisdiction has beer] del311ecl statutorily nr part of the crime; and, in- 
deed, questions of rnlpability and jurisdiction have often been interrelated. 
6.0.- 18  1 .S.C. 8 13-11. I t  is  c.ont~mplnted thnt the proposed new Code mill take a 
different approach to jurisdictionnl bases. See Schmartz, Federal Cri?ninal 
.Juri.viietiu~t trnd Proaeeritora' Uiucrrtion, 13 Law AND COSTEW. PBOB. 61, SO 
(l9-B). 

lTnder existing law, the burden of proof beyond a reasonable doubt has been 
p l a c ~ d  on the prosecution \vitli respect to the issue of the statute of liniitations. 
See United States v. Borelli, 336 F.2d 356, 326 (2d Gir. I%), cert. denied, 379 
V.S. %iO (1%;). Some of the courts h a w  talked in ternts of %irden of proof" 
but, assnm~dlr .  this m ~ u n s  I~eyond a reasonable donbt. See Bz  Din r. United 
States. 2.32 F.% 233 (9th Cir.) , cert. denied. 352 US. =7 (1956) ; United States 
r. D i c r k r ,  1 M  E'. Supp. 304 (W.1). Pa. 1%-is). In A: Din, supra,  the court spoke 
in terms of burden of proof, but relied ou BuAler r. United States,  33 F 2d 3g2, 
3G (9th Cir. 1R"9), in which the statement of the government's burden es-  
plicitly inrluded the reasonable doul~t requirement. Cmnpare United State* v. 
Harwric .  12.5 F. Supp. 12.8 (W.1). Pa. 1954). 
' MODEL Pm= C ~ D E  g 1.13, Oomu~ent (Tent. Draft No. 4,1955). 
'I (~cnrrally, these qnestinns hare I P P ~  resolred a s  part of the general issue. 

United State8 r. Borclli, 336 F.2d 376, 3&i (2d Cir. 1961), eert. denied, 359 U.S. 
960 (1%) (statute of limitations) ; Weaver  v. United States,  298 F.2d A96 
(5th Cir. 1962) (venue) ; Dean r. Uftited States,  246 F.2d .%i (6th Cir. 1957) 
( r e n n ~ ) .  However. since venue, jurisdiction, and the statute of limitations relate 
only to whether the court can hear the case and not t o  criminality. it may be 
armed thnt these questions nre npprol~riately for the court. 

"In Derctch r. United States.  307 U.S. 456. 471 (1961), the Supreme Court 
stated: "One of the rightful hoasts of Western Civilization is tha t  the [prosecu- 
tion] has the burdcn of establishing fault solely on the basis of evidence pro- 
duced in court rind ~lntler circumstances assuring an accused all  the safeguards 
of a fair procedure. Among these is the presumption of the defendant's in- 
nocence" (Citntions omitted). 

The signifimrice of the presumption is also demonstrated by the variety of 
situations in which i t  has  heen invoked to protwt a defendant. A trial judge's 
order that others refruin from calling the defendant "Mr." n s  other witnesses 
were addressed was adjudged a violation of the presumption. Arnrstead r. Upzited 
States, 347 F.2d 506 (D.C. Cir. 19%) (supervisory opinion). Similarly. a F a 1  
judge's personal knomledge of the defendant's estensire moonshining act i r i t~es 
dictnted the assignment of mother  trial judge a t  a retrial so that  the defendnnt 
could get the full benefit of his presttrnption of innocence. United Btates v. 
Canzpbcll, 316 F 3 d  i (4th Cir. 1W). In  discussing allocation of burdens on a 
particular issue, one court has held that n burden may not be shifted to the 
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continues that emphasis. It also makes se-vernl. recomn~endntions to 
clarify the concept, to extencl i t  to the entire criminal proceeding. 
to educntc the conrts to the importance of the "presumption" and to 
enconrnge and define jury charges in the area. 

The word 'bnssumecl" is snbstituted for the word "presumed." This 
is clone because the "presnmption of innocence7' is not a pres~umption as 
the tern1 is conmonly used. The inference that Ihe concept suggests- 
people charged with crime are more likely to be innocent than not- 
does not :~crorcl with the actual facts.lfi This reconimenclntion is in 
agreement v i th  the Moclel Penal Code.17 

The word "nccused'~ is substituted for c~clefentlant.'' The purpose of 
the recomnleildation is  to insuro that thr nccns~d rweircs full benefit of 
assunlecl innocence tlirough all sta,ges of the proceedings. Though the 
appIication of the concept has not beell considered extensively in rcln- 
tion to pretrial m d  preindictmenr situations, nrnilnble existing law 
supports the proposal. On motions for discovery, the prosecution fre- 
quently has argued that the defendant is not cntitled to ixforrn 8 t' 1011 
I>ecau.e it is already I\-ilhin his knowledge nnd control. This argument, 
it, has h e n  hclcl, is contr:try to the presumption of inn~cence?~ S i n k  
larly, the Supreme Court has suggested that unless the right to bail 
before trial is preserved. the presumption of innocence, secured only 
after centuries of struggle, wonld lose its meaning.19 

The clause "the fact that hc [the nccu~ecl] has been arrested, con- 
fined, indicted for or other\x-ise cllargecl wit.h the offense gives rise to no 
inference of & I t  at his trial?' is recommended in order to educate 
courts and others to the major significance of the concept and to define 
jury instrwtions in this area. Stanclarcl jury instructions use less de- 
tailed language in explaining the prc.s~~~nption of ulnocex~ce.?~ I t  is 
believed that a charge along the lines of the proposal is more likely to 
dispel the cloucl of suspicion hanging over the accuserl, to dispel the 
jurors' notion that where there is smoke there is fire." 

defendant if i t  involves m d n e  llnrdsllip and thus jeopardizes the  wes sump ti on 
of innocence. C o n ~ t n m i s t  Par t y  v. United States,  ,731 F.2d SO7 (D.C. Cir.), 
cert. denied. 377 US. 068 (10GZ). 

la See McConar~cs, ~ I D E N C E  647-643 ((1954). 
"The Model Penal Code provides "111 the absence of . . . proof [beyond a rea- 

sonable douhtl, the innwenee of the defendant is  assnmeil." i r l o ~ ~ r ,  PENAL CODE 
8 ?;12(1) (P.O.D. 1969). Accord, P ~ o ~ o s w  C n 1 x  CODEFOB PA. 8 l . l i ( a )  ( 1 x 7 ) .  

E.g., C ~ ~ i t c d  States v. 81ti ifh.  16 Y.R.D. 372 (1V.D. JIo.10Z-I). 
lo Stack r. Rolllc. 3*2 U.S. 1 (1951). 
'"A l.rpical jury charge is a s  follows: p ever^. clefenda~tt in a crirninal case 

is presumed to be innocent. This prrswnption of innocence remains with the 
defendant throughout t h ~  trial unless and 11ntil lie is proven guilty beyond a 
reasonable donl~t." C ~ I ~ N A L  JI-RY IXSTRUCTIOXS FOR TTIE DISTRICT OF COLLTY- 
BIA SO. 8 (1x36). COnlpUl-C ~\I.\THES 6- DEVITP, ~ ? ~ E R A L  J U R Y  I ~ C T I C E  .%XI) IS- 
STRCCrIoSS $8.01 (Ifxi). 

Some trial judges, in  esplaining the pres~un~~tion.  lmre admonished the jnry 
that i t  is not a ~ ~ r o ~ i s i o n  to protect the gnilty and help the guilty esc.nge punish- 
ment. Such a charge bas been uniformly held to constitute error. Rcynoldr v. 
United Stateu. 238 F.2d 400 (9th Cir. 1956) : G a ~ t ~ f l a  '. Titlifed Stale.$, 1% F.2d 
372 (5th Cir. ISM). But see Gnitcd Stolca v. F a r h ~ a .  184 F.21 178 (2d Cir.). 
cert. rleaied, 340 U.6. 876 (1950). These courts reason that  the  presumption is 
intended to protect innocmt arid guiltj  alike from being convicted on insuffi- 
cient evidence. 

"This is the essential r a l u ~  of the presumption of innocence: to direct the 
jury to decide the case solely on the cridence. See 9 WIGMORE, EVIDENCE $ 1511 
at -107 (3d ed. 1940). At one time, the Supreme Court held that  the presumption of 
innocence was evidence from which the jnry could find a reasonable dolnbt CoDn 



3. Defenses (Sub.secfim (2 )  ) .--Subsection ( 2 )  provides for the es- 
tablishment of defenses. This designation means t.hat. as to a particular 
issue, the burden of raising it is sh~fted to the defendant; but that. once 
the issue is raised, the burden of persuasion beyond a reasonable doubt 
is on the pmsorntion. It is conf emplated that most matters of excuse and 
'ustification will be designated defenses; occnsionall~, however, tlie 
Lurden of persuasion will be sliited to the defendant as provided in 
subsection (3). 

The term "t&rmative defense" could be used, rather than the word 
udefw,?. 22 to refer to  defenses as to 11-hich the defendant has the 
burden of coming forward. This would have the advantage of suggest- 
ing that mnerally the issue is not to be considered until it is a 5 n l a -  
tively raised : it \I-oulcl also tlistinguisli the type of defense contem- 
plated fmni tlie term "defcnse" n s  it is conmonly used with respect to 
such matters as alibi," which raises nnalytical problems that differ 
from those covered by the pro ed subsection. T o  the extent that the 
term "affimative defense" imp P" ies that n burden p,aker than that of 
merely raising m issue is shifted to the defendant, however, i t  would be 
~ n f u s i n g  to apply it to the type of defense c~ntemplated. I n  addition, 
~t would be culnberwme as a matter of drafting to use n term such as 
"defense to be proved by a preponderance of the evidence" each time 
that. type of defense is referred to. Hence the term "affirmative de- 
fense" is used to refer to defenses as to which the burden of persuasion 
is cast upon the defendant (snbsection (3) ) . 

Under subsection (2) a defense may be rnised by "evidence sufficient 
to raise a rensonable donht on the issue." The phrase is used to give 
guidance to the courts as to tlie nn~onnt of evidence (government% 24 

or defendant's) required to raise a defense. As a general standard, it 
conveys the idea that the nlnomlt required for raising the issue IS 
related to the prosecution's ultimate burden of persuasion. I n  this re- 
spect, the draft differs from existing law. For example. the Federal 
courts have used the following standards in deciding whether a de- 
fense has been raised : eric1enc.e that .'fairly" raises the issue; '' slight 
evidence: 2Q and some evidence but more than n mere scintilla." It 
is believed that the proposed standard sttltes the true consideration 
and is therefore preferable to the formulntions employed by the 

r. United States,  156 T.S. 432, 460 ( 1 W ) .  Subsequently, the Coffin cnse mns 
orerrliled. Rolt  r. Utlited Stater,  218 U.S. 215 (1010) ; dgncl0 v. United States,  
165 US. 30 (1897). The Court m ~ s o r ~ e d  thak the preumnption was only u caution to 
consider the rnse solely on the tvidenee. The lower courts h n r e  followed Holt 
llnd dgnem. Horrell r. United States.  220 F.W 516 (5th Cir. 1955) ; United 
Stgter v. Xifncricl;, 118 F.2d 464 ( 3 1  Cir.), cert. denied, 313 U.S. 592 (1W1). 

Compare S.T. REV. PES. TAW g 25.00 (JlcKinney 1967) ; PROPOSED C U .  CODE 
F-OBPA. 5 114(11) (1 )  (1967). 

An alibi "tlefense" is r iothin~ more than n denial of the crime by reason of 
being elsewhere when i t  was c c n n ~ n i ~ ~ d .  8ce Btiimp o. Bennett, 398 F.2d 111 (Mh 
Cir.), cert. dcnied, 3% U.S. 1001 (1968) (shift of burden of persunsion to the 
defendant on the imue violaka t l ~ e  due process clnusc). 

"Defense r i~r~y  enter tlie cnw through the government's evidence. This occurs 
freqnently in practice. 

=See  A-otnro v. United States,  363 F:2d 169 (9th Cir. 1988). 
" SeeiRou-ard v. United States.  232 F.2d 274 (5th Cir. 1956). 
" S e e  Kadis  v. United States.  373 F.2d 370 (1st Cir. 1967). 
%See MODEL PESAL CODE, jj 1.13, Oomment, nt 109 (Tent. Draft So. 4, 1955). 

The Mcdel I'ennl Code reflectn the view that evidence sufficient to raise n renson- 
nble doubt should be all that  is required, leaving it Eo the courts to  derelop the  



The defense is a modification of the proof beyond a reason,zble 
doubt requirement. Under existing 1:~w such issues as self defense '' 
(justification) and duress 30 have been treated as matters pf ,defense.s1 
It is beliemcl that such docations of proof are d i d ;  and lt 1s contem- 
plated that they will be continued by the proposed Code. 

To s t a b  that matters of excuse and justification will be designated 
defenses does not solve all dificulties. The remaining problem is ta 
distinguish fairly between issues that should be part of the statutory 
definition of the crime and defenses of excuse and/or justification. 
Here there is no clear automatic line; all of these issues involve culpa- 
bility. One factor frequently cited in support of shifting the burden 
of adducing evidence to the defendant, is the difGculty of the prosecu- 
tion proving a But, this contention is not sound. Often, 
the prosecution proves a negative as part of a statutory crime and en- 
counters no problems.33 From time to time the courts have suggested 
that if a proviso or esception is part of the clause defining the crime, 
then the prosecution must negate the matter in its case-in-chief. But, 
if the exception is distinctive of the defining clause, the "burden of 
proof" is 011 the defendant to bring himself within the e ~ c e p t i o n . ~ ~  
This gran~lnatical method fails to identi$ the true reasons for allo- 
cating a burclen to tlie defendant. 

Tho initial burden is allocntecl to the prosecution because of the 
belief that the defendant should not have to lift a hand until the gov- 
ernment has produced solid evidence of the alleged crime." Some 
issues are then trented as matters of excuse and justification. Such a 
decision depends on the following factors: 

rule. Id. However, the wide variety of standards presently used by the courts 
suggests the need for guidance. 

"Frank v. Uxited Stateu, 42 F.2.d 623 (9th Cir. 1930). 
"See Jolinaon v. United States. 291 F 2 d  150 (8th Cir.), cert. denied, 368 U.S. 

(1961). 
See generallll N C C O R ~ C K .  EVIDENCE 66.3-685 (1954) : 9 WIGMOBE, E ~ E N C E  

g 2512 (ad ed. 1940). 
:U scc. L nitcd Stntes r. Fleiscknzan, 339 U.S. 349, 3%-363 (1950) ; Sarrl;ailt r. 

Upzited States, 3 1  F 2 d  732 (8th Cir. 1929). 
"Consider, for exmplc-, the frequent prosecutions for failure to file an income 

t a r  re tu rn  Set7 26 1 .S.C. # 7203. 
"This was ~uggestcd by the Suprenie Court in the 19th century. United 

Rtutes v. H r i t t o t i ,  107 U.S. 053 (1683) ; United States v. Cook, W U.S. (17 Wall.) 
lG8 (1875). Three Circuits hare  follomecl this approach. Cnited States r. Holntes, 
187 FSd 222 (7th Cir.), cert. denied. 341 US. 948 ( l s l )  : 7 Fif ths  Old Grand- 
Dad Wlriukeu v. United States, 1% F.2d 34 (10th Cir. 1W6). wrt. denied. 330 
U.S. 828 (1947) : United States o. Ifrepper, 159 F.2.d 058 (3d Cir. lM), cert. 
drnied, 330 11.9. 824 (1947). Several courts iuve  modified the rule to the extent 
of stating that  t h r  defendant only has the burden of coming forward with 
reqwct to the issue. Cniled States v. Fabrizio. 193 F. Supp. 4.16 (D. Del. 1 9 6 1  ; 
Cnited States r. I la inw, 191 F. Snpp. 6625 (M.D. Pa. 1961). a r d ,  a 7  F.2d 001 
(3d Cir. 1%1), cert. dtknllicd, 369 i9.S. 817 (1W2). The D.C. Circuit 113s rejected 
thr techniqne: the  court h a s  suggested that the same criteria for  allocating 
burdens generally apply to statutory exceptions and provisos. Williams v. 
United States. 138 F.2d 81 (D.C. Cir. 1943). See Peckhain r. United Slates, 210 
F.2d 693 (D.C. Cir. 1953) (following Tl'illiams), cert. denied, 350 U.S. 912 
(193.5). In  117illinme, the court establislied trro tests for whether an exception 
should be treated ns a mi~t te r  of justification: (1) is  the act in itself, without 
the exception, ordinarily cli~ngerou~ or one which inrolves moral tnrpitnde: if 
so theit the defendant should justify; and (2)  is the evidence peculiarly ac- 
ccsible to the drfmdant. 

"This is a corollaw of the reasormble doubt requirement aud the l~resnnq>tion 
of innocence. 



(a)  The need to nm2m issues.-If it were t.he prosecutor's burden 
to negate all possibly relevant issues in its case-in-chief, trials mould 
become unwieldy and inefficient. This might, in turn, severely hamper 
enforcement of the criminal lam. 

(b) Peculkr accessibility of evidence to the defendant.-This would 
seem to be a dominant factor.s6 It would be indefensible to shift a 
burden to  the defendant if he did not have access to the evidence. It 
would be highly questionable to make such a shift if the evidence 
mere equally available to the parties as n e r d  the prosecution has 
highly superior resources to find m d  pro uce ev1 -d ence. 

(c) Ptobnbilitki of the factual basis for the defense.-In some situ- 
ations the defendant claims that he is in u highly uncommon category; 
for example, that he was legally insane 3i at the time of the offense or 
that he held an unreasonable belief in justifying circumstancesss 
(excuse). The factual improbabilitp of a contention offers some basis 
for shifting a burden to the clefendant on tlie issue. 

4. Afirmatise Defenses; Burden of P e r w i o n  on the Defendmt 
(Su.bsection (3 )  ).-This subsection establishes as afirmative defenses, 
defenses as to which the defendant has the burden of persuasion by a 
preponderance of the evidence, as distinguished from defenses as to 
whch the burden of raising the issue is shifted to the defendant but 
the burden of proof beyond a reasonable doubt renmins with the pro- 
secution. The recommendation finds support in the Model Penal 
C0de,3~ the New York Kevised Penal Law 'O and several proposed 
State st;ltutes?l 

Rarely will the burden of persuasion be allocated to the defendant. 
There is one type of case in which this &ion seems appropriate. Such 
a proof allocation may provide an effective means of reconciling diver- 
gent riews on substantive issues that may arise in areas in which Con- 
gress may make or has nlacle acts criminal on the basis of strict 
liability. - 

For example, proposed section 1648 (1) places the burden of proof 
by a pre onderance of the evidence on a defendaht who claims he rea- 
sonably kl ieved that a sexually abused child was over the age of 
consent. Tllis is a reconciliation of two views: (a) for the protection 
of minor children, sexual a.buse offenses should be a matter of strict 
liability and (b) given tlie physical maturity of many teenagers it is 
unduly harsh to hold a deferidnnt criminally liable for all consensual 
sexual relations with minors. It is also contenlplated that the affirm- 
tire defense may be used appropriately in the narcotics area. For ex- 

"This was emphasized by the Supreme Court in Morrison v. California, 291 
V.S. 82 (1934). and has been frequently cited with approraL E.g.. United States 
v. Fleischman, 339 U.S. 349 (1950). 

?"See Daricc v. Cnited States,  160 U.S. 4% (1,S95). 
See proposed section 609 of the Code, in chapter 6. 

"The Model Penal Code provides thnt the reasonnble doubt requirement does 
not "apply to an? defense which the Code or another statute plainly requires the 
defrndant to prore by a prepondernnce of evidence." MODEL PEXAL CODE $1.12 
(2) (b) (P.o.D. 1962). 

''The Sew Pork Revised Pennl Law nrorides "When a defense declnred by 
statute to be an 'nfirmntiw defmse' is-raised at trial. the defendant has the . . . . . . - . 
burden of e ~ t n 1 , ~ h i n g  such defense by a preponderance of the evidence.'' N.Y. 
REV. PES. I d w  5 25.00(2) (Bick-imey 1907). 

aSee P ~ ~ P O S E D  DEL. CBIM. CODE 8 203 (Final Draft 1967). PBOPOSE~ IZET. 
C m .  CODE M)B PA. 8 l lP (a )  (2) (1867). But see MICE. REV. CBIM. CODE $645 
(Final Draft 1967). 



an~plc, some legislators may oppose ninhhg possession of narcotics 
an offense kcnnse it is beliered the user of drugs should not be treated 
as n criminal. I'lowcver, others might argue that. it is necessary to m:&e 
possession n crime in orcler to prosecute effectively narcotic d111g sel- 
lem. One fair ronipromise n~ight. be to make p o w s i o n  of dlnkq a 
crime but a ft'ord the clefendant the affirnintire clefcnse that he shall 
be ncq~dtted if he prox-es by a 1weponder:ulce of the ericlence thrlt he 
was in possession of d111g-s for his o m  consumption. 

There is some precedent in esisting Federnl law for allocating the 
burden of persuasion to the clefcndant. Section 797-9 of Title 15, which 
drnls with pub1 ic utility holtlinp compiinies, and section 80a18  of 
Title 15. which deals with investment compnnies, ac11 make n-il lfid 
violations of their snbchapters or my rule, regulation or order there- 
under criminal. but p ro r~de  tlint "no person shall be conx-icted . . . 
for tlw violation of :unT rule. regulatio~l or order if he prores that he 
had no  actnnl knowledge of swli rulv, regulation, oiw order." These 
provisions seem to rest on the followinq consider a t' lolls: 

(a)  I n  this type of regulatory area, ~t \voudd be unfair to  treat. a 
defrntlnlit as a cr~minal  if he has no actual knowledge of the criminal- 
ity of his concluct. 

(b)  I t  would be very difficult for the prosealtion to prove knowl- 
edge in its case-in-chief since the evidence relernnt to the issue is 
especially ~ i t l i i n  the control of the ~kfendnnt.~' 

Allocation of the burden of persuasion to the defendant raises 
substantial constitutional questions. The courts hare dealt neither 
estensirely with the problem in general nor specificall~ with reference 
to tho varlety of rases in whicli we interid to use this kmd of proof de- 
rice. Leland r. Oregon 43 held that n State statute that reqiiired the 
defentlant to establish ineanity beyond n rensonal>le doubt by the 
~ o t e  of 10 jurors did not violate orclered liberty concepts. But the 
precedent is hardly on firm theoretical ground, as the ordered liberty 
nppronch seems to have fallen by the IIon-ever, Le7and does 

'%carera1 other s t a t u t ~ s  seem to shift the burden of persuasion to the defend- 
ant. noth -section lMnl (relating to the importntlon of opium) and section .516 
(dealing with the manufacture of narcotic drugs) of Title 21 proride that  i t  is not 
nwrssary to  negative any relevant statutory esrmptions in an indictment nnd 
that "the burden of ]mof of any sue11 exemption shall he upon the person claim- 
ing its I~mefit.'' I t  is donbtful tlint II sliifting of the burdrn of persuasion in all the 
cases to which the trbove sections apply is w r m u t e d .  Allocntion of the burden 
of prsnnsion should be made on n very specific, issue by issue basis. 

Scction 7B?08(1) ( R )  of Title 28 makes i t  ~~nl r~n- fn l  to knowingly and mithont 
lawful excuse po--rmss any w n s h d ,  restord,  or altered stamp r h i r h  h s  been 
m n v t r l  from any rdlnm. pnrclrnient, paper, pnckage. rtc. and provides thet  
the hurden of proof of such excuse is on the ncru.@. Chnpter 8 of Title 7 regu- 
lates thv interstntr trnnsportntion and imporintion of nursery products. Certnin 
seftions make mrricrs of such products linlble to criminnl pemlties. Rut  sec- 
tion ICt3 pr0ridc.i that  no coumon carrier shall he deemed to violate the  pertinent 
provisions "on proof that  such cr~rrier did not knowingly receive for  tmns- 
portation or  transport" such nursery stock. 
U313 U.S. 790 (1952,. 
41 Sco generallll Kndish, BIethodoIog~ atid Criteria in  D u e  Process Auljrcdica- 

tion--4 Sitrvert anti Criticietti. O(i TALE L..T. 310 (1957). 
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suggest that the constitutioilality of a, defense on wllich the defendant 
has the burden of persuasion is nleasured under a broad, due process 
standard. Thus, the ultiinnte question is whether the allocation of proof 
is rensonable. I n  an appropriuto case i t  should be possible to make a 
strong showing of legidity. If  such an ,&rmative defense is an integral 
part of a reasonable legislative solution to a difficult problem, and the 
evidence on tho matter is particularly within the control of the cle- 
fendant, it is submitted that due process standards are met.'= 

5. Prmntptions (Subsection (4) ).*-The term "presumption" has 
been used in three main ways in the Federal criminal law. I n  one 
class of cases, "presumptions" have been used solely as a means of allo- 
cating a burden to the defendant on a particular issue. This is a!1 
inappropriate use of the concept because burdens can be allocated dl- 
rectJy without invoking a presumption? In the proposed new Code, 
if it is decided that the defendant should hare  a burden on a matter, 
the shift will be made explicitly by designating the issue a defense or 
nn afirmative defense, or by l a d y  protiding that the defendant f has the burden of persuasion. T lerefore, for example, the existing pTe- 
sumption of sanity will be replaced bg the Code's specific allocation 
of proof on the defense of ins an it^.^ Sunilarly, the esistin presurnp- 

allocation of proof on the defense of w i t h d r a ~ a l ? ~  
d tion of continuance of conspiracy will be replaced by the Co e's explicit 

"By n-ay of compnrison, it  should be noted that  the main, if not sole. test of 
legnlity of a presulmption is i t s  "rntionnl connection." see Estended Note, Pre- 
sn~nptions, and notes 64-68 and nccompanying test,  infra. 

'In these coniments, nnd those dealing with prima facie regulations, 1)ur- 
ticulnr statutes nre cited ns examples for purposes of analysis. Existing Inw 
is not exhaustively discussed. Homerer, attached to this report is n compre- 
hensive chart ( A l q ~ n d l s )  listing statutory presumptions, prima facie regnln- 
tions and other similar procednral devices. 

"See MODEL PENAL CODE 8 1.13, Comment a t  115 (Tent. Draft No. 4. 1955). 
Accwd. PROPOEIED DEL. CBIM. CODE 6 203 f F W  Draft 1W7) : PROPOSE CRIhf .  
C O ~ E  FOR PA. 8 111(3) (1967). 

In D a d  v. United States,  160 U.S. 469. 486-487 (189.5). the Supreme Court 
stated : 

[T lhe  Ian- presumes thnt everyone charged with a crime Is snne, and 
thus supplies in the first instance the required proof of capacity to commit 
crime. . . . [T]he accused is bound to produce some evidence that mill 
impair or weaken the force of the legal presumption in favor of snnitp. 
But to hold that  such presumption mnst absolutely control the jury until 
i t  is overthrown or impaired by eridence suUicient to establish the fnct 
of insanity beyond all  reasonable doubt or to  the reasonable satisfaction 
of the jury, is in effect to require him to establish his innocence, by 
proving that  he is  not guilty of the crime charged. 

The abovequoted statement involves nothing more than a n  allocation of the 
burden of coming forward to the defendant on the issue of insanity. The implied 
rationale is  that  a s  a matter of probabilities it is unlikely that  a defendant is 
legally insane. 

"Frequently, a defendant claims by virtue of a cessation of his activity 
that he has mithdrnwn from the consphcy.  Here, courts h a r e  referred to  the 
presumption of continurn@. see United Btatee v. BoreRi. 330 F.2d 370 (2d 
Cir. l W ) ,  cert. drnied. 379 U.S. 980 (1965). Logically. this reference should 
be nothing more than mother  way of snging that  the defendant has  the burden 



I n  another class of cases, a presumption is employed to nccomplish 
n substantive result that could be achieved directly by a properly 
drafted statute. This too is an improper use of the concept. Thus, the 
Code will not establish conclusive presumptions wlliqh are nothing 
more than substantive rules of The current Eclnapping pre- 
sumption tlr:lt, interst:lte transportation is 1ebuttably established by 
failure to rclcase a rictim within 24 llours after he has heen kidnapped 
can be replncecl b>- a statute to the effect that the Federal Bureau of 
Inrestigation shall nicl local authoritirs in the investigation of kid- 
napping c:lses. Similnrlj, a prima facie c:lse p~wrision (discussed in the 
con~n~ents to subsection (5) ) should not be used as x substitute for a 
substantive statute. For  ex~mple,  section 6.59 of Title 18 provide that 
remoral of goods from an intentate pipeline is prima fncie eridence 
of the interstate character of' the goods. The intent of Congress liere 
appears to be to bring all rolheries from interstate pipelines nithin 
Federal jurisdiction. Rather than accomplishing this result. through 
the use of n proof derice, Congress could simply make any theft from 
SIN& a pipeline a Fedexxl cnnie. 

Finally, in a wr j  bronc1 class of cases, "presumption" h:ls h e n  ein- 
plo-ecl to ~vl'tv to proof of onc fact t11:it is an element of n crime, the 
lxesumecl h v t ,  by establishing another fact, the basic fact. I t  is in this 
sense that the Code adopts the concept.51 Hut, it is contemplated that :I 

pres~unptiori will be en:wted old? in cific type of case. Tse of the 
procedural device is ypropriate whet ?!%gress on the basis of special 
expertise and arnasse empirical evidence 52 decicles that certain facts 

of coming forward on the issne of xvithdmwnl ttnd that  ordinarily cessation of 
~ c t i r i t y  is iwufficient to wise the defenses. For, n defendant in n conspiracy 
cnn lw held o11l.v for that p l r t  of the conspirncp to which he agrees m d  assents. 
The statute of limitations runs from the time w11en the agreement terminates. 
H ~ d e  r. rtri lrd States,  "25 3.S.  M i  (1912) ; I'nited States r. Borelli, 336 F.3 
376 (31 Cir. 19613, cert. denied, 379 P.S. IMO (lO(i.5). When tha t  occurs depends 
nu a n  annlysis of the agreement, nnd not on a theoretical presumption If  the 
defendant clni~ns he  withdrew hcfore the tern~inntion dnte contcmplatecl by 
the agreen~c~lt ,  then i t  mas Iw sound to place the burden of adducing erirlence 
on the defentl:u~t. 

6 0 C o ~ i ~ i d ~ r .  for example, swtion 77b (3) of Title 1.5 (Securities Act of 1933, a s  
amended). I t  prorides tlmt "[Alny ,wurity given or d e l i r e d  with. or a s  n 
bonus on itccount of, any pnrc11:1se of securities or otber thing" is "conclnsirely 
prrsunied to constitnte il part of tlic =bject of such purchase and t o  hare  been 
offered and sold for  r:rlue." I t  could be redmfted to pmride simply that any 
security delivered with or on :twount of nny 1wrchase constitutes wrt of the 
purchase and is deemed to h i r e  been offered nnd sold for value. 
" Sec gorc3ral l~ ,  JkCoR>rrc~. EYIDESCE 639-7:! (1054) : Sote, Stutrttory Criru- 

inal t'resrt~~tptiona: Jrtdiciml Sleiglrl of Hand. 53 VA. L. REV. 502 (1M.37). 
= I n  Cnilrd States o. Cfoincjl, 3W ;0S. 63 (19Gi). the Court sug~es ted  that in 

empiricnl matters '%not witliiti .specialized judicinl competence or completely 
comonplncc~,  significant weight should be accorded the capacity of Conzres  to 
amass the stuff of actual experience and cull mnclosions fmm it." 380 r.S. a t  67. 
However, the Court still reviews the constitutionality of the presun~ption under 
the rational connection test. Comparc Fnited State8 v. Gainey. 380 U.S. 63 (1965), 
with United Slate8 r. Rottrrr~w, 382 U.S.  138 (1%). 



are strong evidence of a crime and that these facts should be given 
proof significance to assist the government in prosecuting the crime. 

The proposed presunlption has trro rocedural consequences: (a) 
submission of the case to the jury "1111 7 ess the evidence as il whole 
clemly negatives the presumed I'nct" and (b) :I required instruction to 
the jurv. Tl~ese effects are necessary to accolnplish the goals of enact- 
ing the procedurxl device : hiding the prosecution in important areas 
of Ian- enforce~nent I~asically by easing the government's burden in 
proving an elenlent not easily susceptible of proof 05 or by easing the 
ovelment's burden when relevant evidence is n-ithin the control of 

%e defendant." The important and distinctive feature of the presum - 
tion is the mandatory jury. rnless the jurors are told of $ 
wlue of the bilsic facts, vi-hlch by hypothesis is not readily appiu-ent to 
tllcm, they may ac uit when conviction is justified. Cases in which the 
inferences should a e apparent to the jury, but in which Congress 
desires to assist the prosecution, am suitable only for prima facie case 

llation (see comments to subsection (5) ) . 
?one existing Federal stulatcq use the presumption concept cor- 
rectly, ?me use it incorrectly, and some fail to employ the device when 
its use is appropriate. These cases are ~vorthy of consideration. 
An example of the type of statute contemplated by the subsection 

is Title 26, section 5601 (b) (2). It provides that presence at the site of 
nn illegal still unless the defendant explains satisfirctorily to the 
jury 5fi is sufficient evidence to aiitliorize the conriction for unlawfully 
engagmg in the operation of the still. The >resumption was enacted 
because the government was encountering difficulty in pmring this 
ty ,e of case. I t  rests on accumulated empirical evidence that illegal 
stbls operate in secrecy: only employees are allowed on the premises. 
The statute aids the govemnent since the explanation of why the 
defendant wns on the premises is within his control. 

'See ,  e.g.. Sander. The Stattctwll Presionption in Federal Karcotke Proaecu- 
tione, 67 J .  CBIX L. & P. S. 7 (1966). 
" Consider. for examde. Title 20, seotion 7491. If a defendant has complied 

with the dan'otk lam- it should be quite easy to produce the reqnired order 
fonns. It might be rerj- costly and b h e  consuming for the prosecntim to search 
official files f a  the order forms. 
" By comparison, most Federal statutes do not explicitly require a jury instruc- 

tion See Appendis, infra. 
0. The language of the presumption, though not explicitly. seems to require a 

jury instrnction ; and it apparently is the practice to make one. See United States 
v. Gaiwy, 360 U.S. 63 (l!M%). The nn1-cotics presumption. which is phrased in the 
stme manner ns section XOl (b)  ( 2 ) .  is, according to this writer's experience. in- 
vnrinbly esplnined to the jury. 
'' 2 3  U.S.C. 5 5601 (a) (4).  The c r b e  described is a very broad one by reason of 

18 U.S.C. 5 2, the aiding and nbetthg provision. 



I n  section 8 9 h f  Title 18, Congress enacted a p r h a  facie case pro- 
vision when it \voulcl seen1 that. a presun~ption was wnrr:~nted and 
nrcersnry. Section 892 prorides in part that ,z prim? facie casess of 
estoi-honate extension of credit is established by showing that the l a m  
IWS ~isurious :lnd a t  the time of its extension tho debtor reason:ibly 
believed t1i:lt the creditor had the repntation for  using extortion:~te 
means to collect. The enactment appears to be based on expert. kno!t-1- 
edge of the loan sharking rackets. I t s  intent is to aid the prosecl~tion 
in estnblishinp the estortion which is clifficult to  prore escept in the 
unlikely situation where the defendant expressly ni:tkes :I threat. Yet, 
unless the inference is explained to the jurj. the statute may not have 
its intended effect. 

The common law rule that posss ion  of recently stolen goods is 
prima facic c\-idence of knowled that the goocls were stolen covers k the type of case that seems snitab e for  a p re sun~p t ion .~~  I t  is possible 
that the ~~pplic-ation of the nile should be limited by the type of goods 
inrolred,BO the class of people from d l o m  the goods are roceiwd,B1 
and the class of people who receive the p d a "  Nerertheless. what. is 
necessary to  thc development of R, fair rule is a study of methods of 
dist~.ibut.ion of stolen goocls. Enactment of such a r l ~ l e  would aid the 
go~mrnn~ent, in rueetin its clifficult burden of proving stato of mind. 

Esamples of nnsaitt%le application of the concept are the ~~arcot ics  
niid m:irihu:~na  presumption^.^^ In part, it provides that possession of 
a narcotic. drug is suficient evidence to authorize conviction for the 
(*rimes of receipt. sale, conce:~lment, purchase, or  facilitating the tr:lns- 
pollation, sale, o r  concenlment unlcss the defrnclant expl:~ins to tlir 
s:~tisl'nction of the jury. For  the most part, tlir! inference of crinies 
:11%inp froin possession of drugs is cle:u', apl):~i.ent, : i d  uncontrover- 
sial. Delivery of nn instruction to the jury is unnecessary and nnwise. 
If tlie insl~.nction exerts influence on the jury, as one guesses it does, 
the presmnption effectively m:lkes possession tlie crime. This was 
not tlir intent of Congress. 

I f  proper1~- used, we anticipilte no constitl~tio~ial difliculties with 
tlir proposrtl p r e ~ u m p t i o n . ~  Due process standards allow the Congress 
" The statute ueither requires nor prohibits a j u q  instruction. 

E.!j.. I-nil(d States r. h o s t ,  356 F2d U 3  (7th Cir. 1WG) ; I'nitrrl Stntrs I-. 
Jlinirri, 3U.7 12.2d 550 (2d Cir. 1OF1). cert. denied. 371 U.S. S4i (1W2). If the jury 
finds ~mswsion.  it may still reject the inference of hnowledge. Id. The ~ ~ r n ~ i s s i r e  
nc~t~~rc* of the infewwe is emphasized by the care with which the jury is charged. 
I t  is error to instruct the juq- thnt recent possession gires ri.ise to a "presumption" 
ns. according to some courts. the ~ o r d  carries a cwwotation that the jur;r is 
Obliged to find knowledge if  it finds recent posessiorr. United States r. Shernran. 
171 F.31 Gl!I  (2d C'ir. 194s). cert. doried. .33i U.8. 931 (1949). Rarjicld r. rni ted  
Staten, 229 F.31 936 (5th Cir. 1956). Similarly, it is error to charge the jury thnt 
the defendar~t has the burden of explaining recent 1)orjssion. r-nitrrl Stntcs v. 
Lrfkowi tz ,  2S.i I.'.2d 310 02d Cir. InGO). 
" SCC ARIZ. REV. STAT. ASS. 8 13-6210 (1969) ; MOST. RET. STIT. -1s~. 8 W f l 7 1  

(1247). 
California limits its recent possesion presumptiou to  when the property is 

rcceiv~l  fnm one under 1% CAL. PES. CODE Aris. 8 496 (Dwriug, 1961 ) . 
"Ere  S.T. Ilm. PES. LAW 8 l65.55(2) (JIcKinney 19G7). 
"21 1T.S.C. 8 17-4: 20 P.RC. $ l7tia. 
"Set grnernlly 1IcCo~mcs .  EVIDESCE 6;A-662 (196-1) ; Sote. Cmistitrrtionality 

of Rebrtltablv Statrrtor!t PregtOnptim8, 55 COI,UY. L. REV. 5'25 (1035). 



only to accord n presumption a procedural effect that is consonant with 
the presumption's natural probative value. It is contemplated, thero- 
fore, that presumptions will be enacted only when the basic facts are 
highly persuasive of the presumed fact. (See Extended Kote, Pre- 
sumptions, infra). 

It has been argued that statutory presumptions are unconstitutionnl 
because by requiring submission of a case to the jury, they interfere 
with the trial judge.s control of the case which is guamnteed by the 
due process clnuse.@ This contention was left unanswered by the Su- 
preme Court in United States v. G ~ i n e y . ~ ~  However, there are sub- 
stnntiid arguments to  support the constitutionality of such a regula- 
tion. Congress has both the power to define crimes and to provide pro- 
ceduml rules for t.he courts. It does not seem to be an undue extension 
of theso powrs  for Congress to  state that a case is sufficient. JLoreover, 
prior to applying a presumption, the courts normally d l  r e r i m  its 
constitution:~Iit~. If ~t is upheld, this means the court agrees n-ith the 

essional nssessment of the evidence and the statute should be 
;Ted. 

ft has also been contended that an instruction that permits the 
jury to convict on the basis of a presumption interferes with the right 
to n jury triaLBi However, such a charge is tantamount to nn instruc- 
tion of 1tiw and/or a conlment on the evidence. Enactment of such n pro- 
vision would seem well within the congressional power to provide 
procedural rules for the courts.68 

Under subsection (4) (a)  subnlission of the issue of the existellce 
of thc presumed fact to the jury is warranted if the prosecution 
nciduces "sufficient evidence" of the facts that give rise to the pre- 
sumption. This fornlulution of the government s burden of coming 
forwnrd difl'ers from the Jfodel Penal Code a9 wliich requires only 
"evidence." A concept of sufficiency is explicitly includcd in this 
proposal in order to educate the courts to the importance of analyzing 
the evidence to determine whether it will support a finding of the 
basic fact. 

Subsection (4) (a)  further provides that submission of the issue 
of the presumed fact to the jury is warranted b'unless the evidence 
as n whole clearly neptives the presumed fact.." This clause covers 
the occasional case in which the e-ridence so neptes  the existence of 
the presumed fact that a directed rerdict is just~fied. The formulation 
is taken from the Jfodel Penal Code.'O The consultant prefers the 

This view constituted a portion of Justice Black's dissent in Qainey, 380 U.S. 
at .;a 
a The argument was aroided by the nlitjority's strained construrtion of section 

XO1( b) (2) .  It reasoned that if presence was the only evidence in the case the 
statute neither rqnired the judge to submit the case to the jury nor precluded 
directing a redlcL %SO U.S. at  68. 

See, 3fi0 173. at 87 (Black. J. dissenting). 
It hns been asserted that presumptions ciolate the privilege against self 

incrimimtion because if the defendant does not take the stand to refute the pre- 
smnption his chances for acquittal are reduced. See, 380 U.S. at 87 (Blnck. .T. 
dissentiqc). Howewr, this i s  true of any caseinchief in t rodud  by the pmswu- 
tion, and this is not the type of com~ulsion to vihich the privilege logicnlly npplies 
8rc 3IcCo~wce ,  EVIDEXCE 062 (I%%). The contention W ~ L L  rejected in Z'ee Heal 
r. United Staten, U.8.178 (1925). 

8ce NODEL PEXAL WE 8 1.12(5) (a) (P.O.D.. 1962). 
Id .  





both reasonable and helpful to the pro~ecut ion.~~ Prima facie case 
clesipations will be employed only in important areas of lam enforce- 
ment so that the viability of the Federn1 courts mill not be impaired. 
Since they mill be enacted only when the basic facts are highly proba- 
tive of the questions in issue, no constitutional problems are 
anticipi~ted. 

As we have suggested, a prima facie regulation differs from a pre- 
sumption in that the foimer is based on an evaluation of normal infer- 
ences without the benefit of special empirical eridence. I t  is for this 
reason that an explanation to the jury of the congressional view of 
the probative rulue of a prima facie case designation is not wnr- 
mnted. The foundation of our jury system is the firm belief in the 
ability of laymen to find truth. A deriation from the system should not 
be made unless there is justification. When a legislative judgment is 
not based on special expertise or empirical eridence, it should not h 
substituted for that of the juror's in the particular case. 

T o  denlonstmte exactly the anticipated use of the prima facie regu- 
lation, i t  is worthwhile to analyze some existing statutes. Sections 401 
and 660 of Title 18 use the concept inappropriately. Section 491 pro- 
vides that prior warning by authorities to a manufacturer of "slugs" 
that his product is being used fmudulently shon~s knowledge or mson  
to beliere that the 'Lslugs" are being so used. Section 659 states tlint :I 
waybill or other shipping document that indicates origin and destina- 
tion is prima facie eridenca of the place from whicli nnd to whicll the 
shipment was made. The inferences involved in both of these statutes 
are so clearly compelled that their codification seems unecessary. 

An example of n valid prima facie regulation is in Title 18, section 
42(c). It pro\+les, in part, t h t  presence in s vessel or conveyance of  
11 subs~nntiitl ratio of dead, crippled, diseased, or starring wild snimtls 
or birds is primn facie evidence of importation under inhumane con- 
ditions. Even without special knowledge, the Congress might appro- 
~rintely act in this Because of the difficulty of defining "in- 
/lunlnnltY," nnd because some judges may place undue weight on other 
possible causes of tho events (storms, for example), there rriiglit he 
disngrcenmit ILS to the sufficiency of eoidenca showing only the con- 
dition of the animals. The actual fads  are likely to be within the 
control of the defendant. 

Another Bedem.l criminal statute li requires the filing of a certain 
report ,and provides that an oficial statement that the uired re mi2 
cannot iw located in t 110 files presum&ly establisl~es t.ha?&e defen6ant 
fitiled to file. This type of case is suitable for congressional resolution 
thmugh enactment of a prima facie case regulation. Eren though the 
inference is clear, some judges might not recognize it because of the 
possibility that the agency lnrolred lost the document. Moreover, if 
the defendant h'ns filed, in most cases i t  will be quite easy for him 
to est ablish that fact. 

Slncr a prima facie regulation warrants submission of the case to the jury, n 
fortiori i t  nmrmnts a Anding of pmbnhle cause to arrest or search a s  the case mny 
be. I t  L. believed that commissioners and judges should give these stntutm 
weight when pwasing on the validity of n search or seizure. 

=Part of the legislntivc decision mould, of course, rest on the severity of 
law enforcement 1woMcnis in the area. 

"18 U.S.C. 5 242l(b).  



The rational connection test was established by the Supreme Court 
in Tot r. United Statee,319 U.S. 463 (1913).  The Coi~r t  stated: 

[A] statutory presumption cannot be sustained if there Ix 
no rational coilnection between the fact proved and the ulti- 
mate fact presumed, if tho inference of the one from )roof of 
the othcr is arbitrary because of lack of connection b etween 
the t.wo in conmoll experience. (310 I T S .  nt 467468.)  

'l'lle T o t  rule wns a1)prored in 0n;fed ,State.? v. Gnirrey. 380 1T.S. 68 
( l 9 6 5 ) ,  and United 8tde.s v. Romano, 382 1T.S. 131 (1065) .  Rational 
coluxction c:tn be analyzed only in tenns of the procedural effect Con- 
gress accorcls a partici~lar statute. For esaiiiple, if Congress s d  proof 
of fact 9 \\-ill be some evidence of fact 17, but according to the judiciaq 
fact .X was not relevant to fact II, then the slntilte ~ ~ o u l t l  be uncoil- 
stit~~tional. Similarly, if Congress declares proof of fact 1 to establish, 
prima facie, crime Y. and according to  the judiciary fact S does not 
primn facie establish crime I' that statute too would be unconstitu- 
tional, ere11 if fact S was ]31'0hti~(? of crinie P. This is de~nonstratecl 
by the CGhzrzy and Romano cases. In Gainey, the Court upheld the con- 
stitutionality of the presumption (26 U.S.C. § 5601 ( b )  ( 2 )  ) that pres- 
ence of the clefendnnt at  an illegal distilling operation v a s  snficient 
eviclence to authorize conviction of carrying on or being engaged in 
the operation. I-Iov-ex-er, presence at the site of the illegal still was 
deemed constitutional1 insufficient, in Romano, to authorize the 
con\-jction of possession, custody or control of an unregistered still 
(16 1T.S.C. 8 5601 (1)) (1) ) even though it is relei-ant to establishing 
such possession. custody or control. 

There aro intsimations in Tot that even if a presumption is rational 
it map be nnconstitutional if it imltoses an undue hardship on the 
defendant. Hardship =en13 to involve a situat.ion in which the de- 
fendant cannot etfectively refute the presumption. Ree Sotc, 58 Pa. L. 
RET. 702. 713-715 (1967) ). This concept would be relernnt in a con- 
stitutional inquiry only in n lin~itecl number of cases. I f  the court 
holds that n stntutory prewmption is clearly mtional, there is no 
reason to reach tlie hardship question. I n  such a case, there is a strong 
chain of circumstantial e,videim. be it with or without the statutory 
presunlption. Even if the eviclence tcnding to establish the presunled 
fact were more accessible to tlie government than the defenclnnt, the 
d m  process cli111se mould not pre~ent  the prosecution from proving 
its case as it, cl~ooses. I f ,  hone\-er, the presumption is only arguably 
mtional, and it imposes a hardship on the clefenclant. then the latter 
factor nlight tilt the constitutionxl balance against the 1egislat.ion. 



STATUTORY PRESUMPTIONS, PRIMA FACIE REGULATIONS, A S D  SDIILIIt  

PROOF DEVICES 

I n  the chart thnt follows tire statutes that prodde that proof of 
specified facts has n procedurd effect in e s t a b h h g  an element of a 
crime. Although tho chart deals nlainly with laws applicable in Fed- 
eral criminal prosecutions, other statutes that are relevant in such 
areas as forfeiture actions and court martial pn>ceedings are also in- 
cluded for purposes of comparison. 

The first colunin of the chart, lleadecl "Stiltute," contains a synopsis 
of the statute or statutes involved. The second column-"Operative 
1anpnge"-is a list of the phrases Congras used to  describe the pro- 
cedural effect of each provision. The third column contains descrip- 
tions of each bnsic fact. I n  the final column, the inferences arising 
from proof of the respective basic facts are detailed. When possible, 
statutory language was used; however, in order to create ,z useful 
chart, i t  wns frequently necessary to panphrase. 

Ther-e are a total of 61 prowsions listed. They are applicable as 
follows: (1) 53 specifically apply to designated crimes; (2) ei h t  set f up rules of evidence for broad clnsscs of crinles, em.bezzlement, or ex- 
ample; (3) one applies in a court martla1 proceeding and two others 
are part of statutes prohibitive of conduct by members of the armed 
serrlces but which do not carry penalties: and (4) 18 apply in vari- 
ous types of forfeiture proceedings and actions by the government for 
fines. 

7Tit.li respect to  laws applicable in criminal prosecutions, 28 are 
prima facie regulations as the term is used in this proposal. The lams 
do nothing more than state that proof of certain facts establishes n 
prima facie case; there is no required j u ~  instruction. in 
10 provisions uses the following phrase (or language con~parable 
thereto) : "sufficient evidence to convict unless the defendant explains 
to the satisfaction of the jury." In  practice, these statutes (the nnr- 
cotics presumption, for example) hare been explained to the jury and 
are similar. therefore, to the proposed presumption. Many other pro- 
cedural phrases appear in these laws (such as "rebuttable presump- 
tion" and "presumed unless tho contrary is shom7')  ; but i t  is unclear 
how these various statutes have been t ~ t t e d  by the courts. 
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f Statule Operative language Basic fact Inference 

m 
r 16 U.S.C. $408(k prohibits al l  hunting, killing, capturinn, etc..o! wild birds or Prima facie evidence ........... Under 16 U.S.C. 5 408(k)l, possession within the park Violation of $$1108(i), 4W(k) 

7 ~nirnals ~n the h e  Royale National Park oxcopt dangerous a y p l s  when ~t of tho dead bodios or any pnrt thereof of arty wild or 408(1). 
IS necessary to preventlhem lrom destroy~ng human lives or infl~ct~neporsonal bird or ammal. 
injury. Also, i t  is a crime to receive such animals for Iransporlatron with 

1 knowled~e or reason to believe that they were killed or taken conlrary to the 
provisions 01 tho sectio~i or perl~nent regulatio~is (penally 6 months and/or 
*P"A, 
wuu). ' 16 U.S.C. 8 4O8(l) provides lor forfeiture 01 properly used in hunting, etc.,in the 
Isle Royale National Park. 

16 U.S.C. tfi781 783 makes i t  unlawlal tor people subject lo the jurisdiction of ..-..do ......-.....----+-----. Undor 16 U.S.C. $782, presence of sponges of a dia- Violation 01 said statute. 
the United ~ta'tes lo lake or catch in  the watersol the Cull 01 Mexico or Straits motor 01 less than 5 inches on any h a t  01 the 
01 Florida any commercial sponges toss than 5 inches in maximum diamoter United States engaged in  sponging in the Gull o l  
or to land deliver cure offer lor sale or possess in the US. iurisdiction (fine Moxico or the Strails of Florida or possession of such 
01 $500 whch is a'lien ;gainst the vessel involved). sponges sold or del~vered by such vossels. 

I 8  U.S.C. $42(c) makes i t  unlawful to import certa~n birds or animals into tho ....- do -.-............-.-..--. Presence in a vessel or conveyance of a subslantial Violalion 01 the section. 
United Statos under inhumane or ur~healthful conditions (~onaltv. $500 andlor ratio o l  dead. cri~oled, diseased or starving wild ., . . 
6 months). animals or biids. ' . 

18 U.S.C. p 45 makes i t  unlawlul to possess detain ki l l  eB homing pigeons Possession or detention of any such pigeon without do. 
owned by ihe United States or marked "USA" 'or  US^" (penalty $lDO .----do-----.-*--'------------ giving ~mmedtate notice by reg~stored mail to the 
and/or 6 months). nearest mll~tary or naval aulhor~ties. 

18 U.S.C. g 491 makes i t  unlawful for whoever manufactures, sells, r$c. slugs and May be shown by proof --.--... Prior warning by authorities that the defendant's slugs Knowledge or reason to believe 
the like, similar to U.S. money with knpwledge or reason to bel~eve that the are being used fraudulently or to obtain things of that the slugs are so used. 
sluas wdl bo used lradulentlv or to obtam thlnns of value benaltv $100 and/or value. 

co 
.. - 

I ykr) .  
18 U.S.C. 1545 prohibits in  art knowin ly and willlully, with intent to delraud 

the United States, sn;ug&gror clan&stinsly introducing into the United 
States merchandise that should have been Invo~ced and lmudulently and 
kt~owihgl~ importing or bringing into the United States niorchandise contrary 
to law or rocoiving buying selling lacilllaling the transportation etc. o l  such 
mercha~id~se alter /mportaiion knohng the same to be brought inio the Uniled 
S ales contrary lo  law. (Penalty $10 000 and/or 5 years). 

18 U.S.C. $659 makos il unlawlul'lor Anyone lo steal, obslruct, carry away,etc., 

a oods moving in interslate or loroign commerce, and to possoss such goods 
nowing the were stolen. (Ponalt $500 and/or 10 years or $1,000 and/or 1 

year tor goods worth less than $I&. 
18 U.S.C. Q 892 prohibits extorlionate extension of credit (penalties $10,000 and/ 

or 20 years). 

18 U.S.C. P 1201, makes i t  unlawlul lo  transpo~l i n  interstate or f o re ig~~  com- 
mercea person who hasbeen~kld~iapped,abducted,conlined, unlawlully seized, 
etc. (penalty, up to 1110 ~mpr~sonment). 

Proof . . . unless oxolained Possession o l  such goods Violation of the section. 
to tho salislacl~on o l  the jury, 
shall be deemed evidence sul- 
Iicient to authorizeconvlction. 

Prima lacie evidence.. ...-.... (A,) Waybil! or other .shipping document which indi- 
cates orlgtn and destmat~on; (B.) Removal of prop- 
erty lrom a pipeline which extends interslato. 

..... do ..........-.----------- That the extensioa of credit was unenlorceable by 
civil process, that the extension o l  credit was made 
a l  a rate in excess 01 45 percent a year, that at the 
time ol the exlension Ihe debtor owed tho creditor 
moro than S100 In inlerest and I l ~ e  debtor roasonablv 
bol~eved thal the crod~tor previously had collecteil 
oxlensions ol cred~t by exlorllonale means or had 
tho ropulallon ot us~ng extortlonale means lo collecl 
credit. 

Rebuttable prosumptlos~~....-- Failuro lo  release the victim withiri 24 hours alter he 
has beer1 kidnapped, abducted, etc. 

(A.) Place lrom which and lo  
which sl~ipmer~t was made' 
(0.) Interslate character o/ 
the shipment o f  property. 

That tho oxtensron of cred~t 
was extortionate. 

That the person has been 
tran3uorted i n  interstate or 
loreign commerce. 



Stotuto Operative lar~guago Basic lact Intoronce 

I 8  U.S.C. 11465 makes i t  unlawful to transport in interstate or l o r o i g ~ ~  coma 
nlerca lewd, obswy~ ,  etc., materials, books films, pamphlets, etc., for tho 
pur so ot sale or ~ntr ibu l ton (ponalty .$5,006 and/or 5 years). 

18 u.& g 2424 roqulres anyone who ma~ntains an allen woman in  s house lor 
rostitution or other immoral purposes within 3 years after her entrance into 

!he United States lmm cer.tain countries to 61e a detailed sla!en!enl lo  the 
Commissionsr of Imm~grat~on. Failure to file the $atemant w ~ t h m  30 da r 
alter the commencement 01 kesp~ng the woman a a crlme punishabla gy 
$2.000 andlor 2 years. 

18 U.S.C. $ 3 4 7  is an ovidentiary section dealing generally with embeulement 
proseculionr. 

18 U.S.C. 1 3488 i8 an evidsntiary taction which relates to 18 U.S.C. 1 11 54.... 

I 8  U.S.C. 1 3497 is an ovidentiary section retatingto ombwzlement ptosocutions. 

19 U.S.C. 11587 provides for lorleilure of cerlain goods destined to the USA. and 
subjoct to US, dulios whon lou~id in  shipssubject to the jurisdiction o l  tho U.S. 
Cusloms Ofliclala mid which or0 t2oardod and oxonlined by cu~ tomr  ulliclnlr. 

Prorum lion but such pro- 
sumpPion b a l l  be rebuttable. 

Presumed unless the person 
Droves otherwise. 

Prima lacie evidence ...... .. . .. 

..... do.. . . . . . . . . . . ... .......do....................... .....do....................... . .....do....................... .....do....................... 
Sulficient evidence, prima tacio . 
I I  shall be presumed ..-........ 

Transportation 01 2 or more copies o l  1 publication or 
article or a combined total at 5 01 any such publica- 
tions or articlaa 

If the required statement is not on file with tho Com- 
missioner of Immigration and Naturalization. 

The refusal of any person charged with the safekeeping 
of the public mono to pay any draft stc. drawn 
upon htm by the Jeneral ~ecountini~ffi& or to 
tranrler upon legal requtrement of any authorued 
omcor. 

~oasei i ion by a person 01 inloxicating liquors in  Indian 
country where the introduction is prohibi!ed. 

A transcript lrom the books and proceodmgs of the 
General Accounling Olfico. 

Any morchandlss I l ls importation of which into tho 
United Statnr is prohibitod or alcollolic liquors wf~ich 
nro l o u ~ l ~ l  UII mid YIIIUY. 

That such publicatiotls and 
arl!clas are ints~ided tor sale 

or datribution. 
That the person tailed to file tho 

statoment. 

Unlawlul introduction. 

A balance against the defendant. 

Oostinod lor Iho United States 

21 U.S.C. 6 174 nlakes unlawtul tho importation at any narcotic druk into tho Sufllciont ov~dence to authorize Possoss~on of tho narcotic drug .......-.........-.... Any 01 tho aforomentioned W 
United States and the receipt, sate, concealment. purchase, facllltating tho conviction unless the defend- crimes. 0 
lransportal~o~, salo or concealment of such drugs, knowingthem to have been ant explains to the satisfac- 
brought into the United States contrar lo the law and conspiracy so to do tion of the jury. 
{psy, lstoHonse5-20 years and/or &0,000: 2d d~onsa, 10-40 years andlor 
*IU,WU). 

2l.U.S.C. f 176a is baskall the same as above but deals strictly with marihuana ..... do ..........-.-------------.-. do ... do. 
(penalty, same as I 174!. 

21 U.S.C.! 176b makes unlawlul the sate by a person over 18 o l  heroin which was Sulficient proof unless the de- Heroin i n  his possession .-.----------------.--- .-.-- That Ihe heroin was unlawfully 
unlawlully brought into the United States or otherwise brought into the United lendant explains to the satis- imported into the United 
States to a person under 18 (penally, 10 yean-4ile or death il the jury so laction ot the jury. Slates or otherwire brought 
d~rects and/or $i?O.OOO). into the United Slates. 

21 U.S.C. 11 180, 181 prohibits importation of opium into the Un~ted Stater Shall be presumed and the Smoking opium or opium prepared lor smoking found tmportation of the opium con- 
except w ~ t h  the approval 01 the Commissioner of Narcolics. burden of pro01 shall be on within the United Staler. trary to taw. 

the clnimant or the accused 
to rebut such presumption. 

21 U.S.C. fi 188m is an evidentiary soction that relates to 10 188-188n ...... ... Presumed . . . and the bur- Absence of tho production of an appropriate license by Not to have baon duly licensed 
don of proof shall be on tho the delondant. i n  accordance with said 
dotondant to tobut such sections. 
prosumption. 

21 U.S.C. D 516 is a11 ~ v i d ~ ~ i t I n r y  soclion rolat~r~g to the chapter d ~ a l i n ~  with tho ..... do ............-..------. Abss~~co ol root by tllo person that he is tho dul Thnt ho is not tllo lloldor of suctl 
n~a~iutacluro 01 ~inrcotic dru~s. authorizod)hotder ot an a n ~ r o ~ r i a t o  liconso or ouoh  tlco~iso or ouota. 

issuod under tho chaptor.' ' 
' 

26 U.S.C. b 4704 makes unlawlul tho purchase, sale, disponsina and distribution Prima laclo evidence .... . ...... Possession 01 ~iarcotlc drugs absent tho appropriate Violation of Iho saclion. 
o l  narcotic drugs except iri the ori inat stamped package or lrom tho original tax-paid stamps. 
stamped packale (felony; seo 26 S.S.C. 1 7237 (a) lor penalties). 
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Lemy v. United States 

On May 19, 1969 the U.S. Supreme Court held, in Lmt-y \-. United 
States (395 t-.S. GI, that the presumption established by .31 T.S.C. 
$1T6a that knowledge of importation may be inferred from poses- 
sion of mnrihuana and that such possession may authorize con- 
riction unless the defendant explains to the contrnrj--must be re- 
garded as arbitrary or irrational, s i n ~  the Court found, it cannot be 
said with substantial assurance that 'h t e presumed fact (knowledge 
of hnportntion) is more likely than not to flow frolil the prol-ed fact 
(possession) on which it is made to depend. The holding so stated 1s 
malagous to the rule of the Court of A p p d e  for the Second Circuit 
to the effect that thu civil stnndard for silficiericy of evidence (\+ether 
there is substantial evidence to support the verdict) applies in crminal 
c*a.ses. (See c:ms cited in comment on sect ion 103, nt note 10.) The 
draft rejects the rule of the Setond Circuit and relates the standard 
for sufficiency to tlic ultimate burden of persumion-proof beyond a 
reasonable doubt. The Supreme Court did not reiich the 
whether a presumption whch passes muster on the more like Tion y than 
not test must also nleet the reasonable doubt test, if proof of the crime 
charged or an essentinl element thereof depends upon its use (see note 
64 in the Court's opinion). The draft resolves that. issue in faror of 
the requirement that the reasonable doubt standard must also be met. 



CONSULTANT'S REPORT 
on 

JURISDICTION : CHAPTER 2 
(N. Abrams; January 4, 1968) 

Federal law enforcement serves a number of different functions 
in our Federal system. I t  performs some of the usual tasks of any law 
e~lforceinent system, such as protecting the institutions and opera- 
tions of the gorernment against criminal activity. But  it does not 
hnve the basic responsibility for the clay-to-day maintenance of order 
in the society. Historically that role in this country has been assigned 
to local law enforcement. Federal law enforcement. h o ~ ~ e v e r ,  has as- 
sisted and supplemented local authorities h the performance of that 
basic responsibility. Thus the Federal criminal laws do encampass 
conduct that poses no threat to Federal institutions or  operations or 
to anything for which the Fecleml government has any special re- 
sponsibility. And the same conduct is also, to one extent or another, 
also the subject of State criminal sanctions. Professor Louis B. 
Schwartz in his 'wticle Federal Cvimind Jzmisdiction and PI-osecufors' 
Diswetion? described t l i s  a s  Fecleral ausiliarg criminal jurisdiction- 
auxiliary, that is, to State law enforcement. 

I n  any comprehensive reform of the Federal criminal laws, a sig- 
nificant issue peculiar to Federal law that must be dealt with at 
the outset is how tO define the scope of Fecleral criminal jurisdiction. 
The purpose of this memorandum is to provide n e c e s a g  backgrounci 
for dealing -vith that and relateci issues. Major emphasis will begken 
to the most d ~ c u l t  aspect of the jurisdictional issue: ROT 1s the 
auxiliary l a r  enforcement, role of the Federal government to be 
handled in t.he drafting of jurisdictional proTisions? 

There are a t  least. t r o  dimensions to the problenl of describing the 
scope of Federal criminal ju&dict.ion. First, how is the jurisdictional 
issue to be treated as s matter of statutory drafting? Second, how is 
the exercise of n defined statutory jurisdiction, if its full  scope is not 
to be used. to be regulated in practice? Various alternatires for deal- 
ing with the first issue are discussed it1 part 111 of t.liis memorandum. 
Part I1 contains material useful as background. Part. IV describes the 
kinds of factors that are relevant in deciding rrhether in particulsr 
cases to esercise the statutory juriscliction, and rarious mechanisms 
for ensuring that such factors are iven proper consider~tion. Finally, 
in part 17. possibilities for supp 9 ementing and assisting locd law 
enforcenlent by means other than the exercise of Federal criminal 
jurisdiction are discussed.* 

'LAW S- COSTEMP. PROB. 64 (1948) [hereinafter cited as Sehmnrtzl. 
*See the Staff Sote to this consultant's report for n discussion of the general 

appronch of the Study Drnft to the qnestions posed; decisions as  to the mntter 
discussed in parts I11 :ind I\' of the report are noted in stnff footnotes. The 
S~M& Draft commentnry to sections 201-213 discusses the pmposals in detail. 

(33) 



IT. T m  A ~ ~ J A R Y  ENFORCEBIEST ROLE OF TJIE FFBERU C T o ~ ~ ~ r ~ r i i  

-4. Historical Perspective 
Viewed from an historical l;erspectire, there has been a steady 

growth in Federal allxilixry criminal jurisdiction. The mail kaud  
statute (18 U.S.C. 8 1341) mas first enncted in 1889'; the RIann Act 
(18 V.S.C. 4 2 4 2 )  in 1910; the Dyer Act, which deals v i th  interstate 
tzansportatlon of stolen rehicles (18 T.S.C. $2312) in 1919 : the kid- 
nappmg provision (18 L7.S.C. $1201) in  1932; bad- robbery of a Fed- 
erally-coimecterl bank (18 1T.S.C. $2113) and the first so-called anti- 
racketeering provision became Federal offenses in 1934. The trend has 
been continuing. New antigambling prorisions vere enacted in 1961 
(18 1J.S.C. 88 1081, 1958) and in 1964 (18 U.S.C. 6 924). And, in the 
most recent session of Congress, there n-as under consideration x bill 
to make it a Federal offense to "travel . . . in . . . commerce . . . r i t h  
intent to. .  . incite a, riot" ( K R .  421). 

m e t h e r  all of these various provisions and others nlny propei*ly be 
treated as creating auxiliary otfenses is open to alyunwnt. I t  depencls 
upon precisely h o ~  that concept is defined. Generally, if there is no 
special Federal interest or Federal responsibility for the subject mat- 
ter, an auxiliary offense is involrecl. As treated in this memorand~un. 
most, but not all, offenses that rely on commerce or commerce-con- 
neclecl :~ctivity as n jurisdictioml base $:ill vithin the auxiliary 
classification. But there will alrrays be offenses that are difficult to 
clnssify, particdi~rly those that in\ olve other jurisdictional bases. 
Rank robbery. for esample, is treated here as an ausiliary offense al- 
though an :rrgument cnn be made that the offense is designed to pro- 
tect a pai.ticular Federal interest-namely. fimcls that are Federally- 
insured or otherwise Federally-connected. The Federal interest is 
mther insubstantial, however, and the crime, therefore, is dealt with 
here as being primarily a ineans of supplementing State law enforce- 
ment in the robbery field. 

Often, enactment of a ne\v ausiliary offense has resulted from a 
cause delPbre--such 11s the Lindbergh bichapping-or because of a 
particular law enforcement problem then currciit-witness t.he Federal 
anti-riot proposal. TTThen i t  serious law enforcement problem of na- 
tionwide scope arises, Congress frequently rencts with one of its most 
readily available tools-creation of a new penal oEense. I t  has done so 
despite the fact that Congressor  at least Inany Members of Con- 
gress-suft'er from n conflict of attitudes in this wea. On the one 
hand, there is the unclerstandable desire to do something :tbout a crime 
problem and to do so on a nationwide basis. On the other hand, there 
is a11 obvious reluotm~ce to extend Federd lam enforceinent authority 
to the point where i t  begins to usurp local law enforcement. 

It is fair to say that. the creation of many of the auxiliaq- offenses 
has often been a response lo p~.oblemns of thc moment. The present 
contours of this category of Federal crilninnl jnrisdict ion-both in 
the statuteu and in actual ooperation-are not the result of any well 
thought throngli, consistently applied policy of what. role the Federal 

'The origillal mail fraud section wns n fascinating bit of statutory drafting. 
It referred to schemes to obtain money "hy what is commonly called t h ~  satrdust 
snindle', . . . or by dealing . . . in nhnt is cornmonly called 'green articles', . . . 
'United States goods', 'green dgars'. . . ." 



goreriment ought to play in aid of local law enforcement. That  role 
is rather ctifficnlt to define. 

For preliminary discussion purposes only, it. may be helpful to 
conceire two extreme theoretical nioclels of what that role miglit be. 
The first moclel might involre a total abolition of Federal auxiliary 
criminal jurisdiction. Under this model, conduct covered by the Dyer 
- k t .  the mail fraud m d  bank robbeq- statutes, the J I a m  Act ancl 
similar offenses would not constitute riolations of Federal criminal 
l a r .  Such concluct in every irlstance would still be subject to crim- 
inal sanctions. but only uncler State law. (In many cases, of course, 
the concluct inrolvecl ncght. be violative of the criruinal laws of more 
tlmn one State.) TTncler this model, Federal criminal sanctions woulcl 
be reserrecl for so-called true Fecleral crimes, offenses defining con- 
duct t h t  cloes or threatens injury to Federal institutions or operations. 

The second theoretical model woulcl be located a t  the extreme oppo- 
site end of the spectrum of Pecleral involvenlent in aiding State ancl 
local 1:~w enforcement. Under this model, a22 conduct that  is tradi- 
tsionnlly niacle criminal ~mcler State law r o d d  const.itute a riolat.ion 
of ~ e d e r a l  law. The ITIOS~. estreme m d  theoretical rersions of this 
model ~ o u l d  not even require any of the traditional Federal juris- 
dictional pegs. ( I t  might be thonglit that the absence of such ? juris- 
clict ioilal pep \vould nlalte such criminal statutes nnconstitut ~onal. ) 
-Uthoiigh the issue of constitutionality is not of immecliate concern 
here, modern cle\.elopnients in constjtutional case law offer at least 
some nrgwnents in favor of the constitutionality of such an approacl~.~ 
Under such an approach, State criminal laws nlight be expected to 
wither away o ~ e r  the long haul. 

Cle:zrly, both extreme approaches are objectionable and they are 
described here for cliscussion purposes only. I t  is inconceivable t d a y  
that a11 Feclernl auxiliary crimes n-odd be abolished. These offenses 
have h e n  on the books for too long ,z period to permit a return of the 
status of Fec1er:d criminal law to what it r a s  in the 19th century. 
Sforeover: in the main, the auxi1i;q enforceinent jurisdiction of the 
Fecleral gorernmenr ser1.e.s a useful and necessary function in the 
owr;dl enforcenient of the 1:~w in this nation. S o r  is the other extreme 
any more palatable. Plenary Pecleml criminal jurisdiction woulcl 
carry with ~t general Federd police power mcl a tndy national police 
force. The conconiitant centralization of law enforcement authority 
in Wnshington roulcl clearly be unacceptable. That this n - o ~ ~ l d  inevi- 
t:tl~!y follow from such an ,zppronch to Fecleml ausilialy crimin:!l 
jur~sdiction indicates the important climensions of this issue. OItl- 
matelp, the question of r h a t  the Federal role ought to be in this :ma 
goes to the heart of our Feder:~l system :mcl the relative parts to be 
p1:~yecl by the Federal nncl Stt~te .governments. 

TTiere~l historically, the trend in this area may be descr ik l  as a 
movement from the txpe of system clescribed under the first model to- 
ward that descrihci in the seconcl. At this p i n t  in history, we may 
have renclied what amounts to an intern~echate position bet-n-een the 
tm-o moclels. There seems little doubt that, giren a choice of systems, 
wo sllould opt for some such miclclle ground. That is to say-tlyre 
ought to be some form of substantial Federal auxiliary criminal juris- 

' S e e ,  e.g., Katzenbach v. 3forgan. 384 U.S. 641 (1966). 



diction. But restraint sho~dci be exercised in order to ensure that t.he 
jurisdiction remltins fairly limited in scope. 

Concluding, however, that the Fecleral auxiliary enforcement role 
is to be limited in scope does not, of itself, advance discusi?n very far, 
dthough it may help to  put the overnll problem in perspective. I t  does 
suggest., however, that, the ri?na?y responsibility for law enforce- 
ment involving matters traktionally 1,-itbin the scope of State law 
enforcenwntsuch offenses as homicide, theft, ,assault, fraud, sex of- 
fenses and the like-sl1ould continue to remain in the hands of lwg1 
authorities; and that the Federal ausilialy role should be lunlted to 
categories of cases in wlrich some specid justification for Federal as- 
sistance exists. 
B. Present Xcope 

A question that arises with respect to each of the alternative ap- 
proaches to the Federal criminal jurisdiction issue discussed in part 
111, infra,, is :What impact will the particular alternative have on the 
scope of Federal jurisdiction as it ertists under present law? By way 
of background to consideration of that issue in  connect,ion with the 
various alternatives, I propose here to sketch in very general terms 
the present extent of Federal criminal jurisdiction, again with par- 
ticnlar enlphasis on its ausiliary aspects. 

I n  his 1948 article, Professor Schwartz summarized the jurisdic- 
tional bases in then-current use as follows : 

(1) use of the mails: (2) use of me'w of interstate com- 
merce; (3) "affecting" commerce: (4) interstate trmspor- 
tation (a) of the victim, (b) of the proceeds, (c) of the crlmi- 
nal himself: (4) radio broadcasting: (5) status of the offen- 
der as a Federal employee: (6) status of the offender as an 
employee of an  interstate carrier: (7) use of facilities of na- 
tional securities exchanges: (8) Federal ownership or cus- 
tody of the property ; (0) omership or custody of the prop- 
erty by institutions licensed by the Federal go-t-ement or 
under its protection. The list can, of course, be extended al- 
most indefinitely with crin1e.s resting on the tax, war, and 
other pon-ers of Congress. 

Since 1948, new offenses hare been enacted, but the basic reliance 
on klle above-summnrized jnrisclictional bases has continnecl, although 
sometimes new legislation 11:ts in\-olrecl imaginative adaptations of 
traditional formulae. 

Federal criminal jurisdiction may be considered to have attained 
its present scope in a number of dift'erent ways. First, it now to~cches 
nf ?en-s.f indirectly upon p7rrcficn2Zy a77 types of mbstantive crintina2 
actiwity. There is pmcticall-y no offense within the p~mriew of local law 
that does not become a Fecleral crime if some distinctive Federal in- 
volvement happens to be present. Homicide, burglar ?. robbery. rape, 
kidnapping, forgery, fr:tutl, ohwenity, 1-nrious type o i? sex offenses and 
more are all made criminal by present Federal law where there is some 
Federal link such ,as trarel or transportation in interstate commerce or 
occurrence on a so-died Fede1.d endax-e. *is noted. this substantire 
reach has been ex-enclecl in recent ~ e a ~ s - z a l t h o u g h  almost always with 
the requirement that there be such :I traditional, clistinctire Federal 

' Schwnrte, azipra notc 1. 



conneckion. Thus, in 1961, Congress enacted section 1081 of Title 18, 
proscribing t!le interst:$< tr:ulsmission of betting inforination by a 
wire comiuunlcat~on facility, and section 1953 prohibiting interstate 
transportation of materials relating to bookn~akkg. And in 19M, 
section 224 was enacted, making it n Fedeml offense to carry into 
effect it scheme in commerce to influence by briber an7 sporting cop- 
test. "Scheme in co~llmerce" is defined as "iiny sc T ieme effectuated in 
whole or in part through tlie use in interstate of foreign commerce 
of any facility for t r ~ ~ p o r t i i t i o n  or communication." The bases for 
in\-oking Federnl criminal prosecution against substantive gambling 
offenses and related actiritles were thereby signific+!y estencled- 
albeit consistently with the use of traditional juris&ctional pegs. 

The logical limit of the use of such traditional jurisdictional bases as 
tmrel, transportation or co~iinirlnication in colmnerce has almost bee11 
reached in section 19512 of Title 18, enactecl in 1961. Thnt section 
prorides : 

(a) Whoever trarels in interstate or foreign commerce or 
uses any f~icility in interstate or foreign conmerce, including 
the mail, with intent t o -  

(1) distribute the proceecls of miy u ~ d a ~ f d  activity; 
or 

(2) ooinmit any crime of riolence to further airy 
ullla\vful actirity: or 

(3) othelnise promote, manage, establish, carry on 
or facilitate the promotion, management, establishment or 
carrying on of any r~nla\rful activity, 

and thereafter performs or attempts to ~erform any of the 
acts specified in subpari~glaphs ( I ) ,  (Pf and (3) ,  shall be 
fined not more than $10,000 or imprisoned for not more than 
five ears, or both. 

(by +s used in this section bbunladul  activitym' means (1) 
anj- business enterprise involving gambling, liquor on which 
the Federnl escise t a s  l i : ~  not been paid, narcotics or prosti- 
tution offen.ses in riol:llion of the laws of the State in which 
they are committed or of the United States, or (2) extortion, 
bribery, or arson in 14olntion of the l a m  of the State in 
which committed or of the 1-nited States . . . 

The impact on this section pot en ti all^ is, perhaps already i:? 
enonnous. The tr:ulitiond jurisdictional peg invol~ing co~nnlerce 1s 
comprehensirel~ described in terms of travel in commerce or the use 
of any facility 111 conmercc inc~l~~cling the mails. Telephone, telegra 11 
radio, telerision : ~ n d  the li t e  w o d d  appear to be corered. (See &d 
the similar broid formula, .'scheme in commerce.:? of section 224, 
discussed supra.) Secondly, thc list of offenses constituting unlarful 
actirity IS very extensive, ulthouph not esliaustive. 

--\ case recently in the news illr~strates the bronc1 reach of the statute. 
.Tames Marcus, nlnonp others, was recently indicted in the Southern 
District of Sew l'ork for conspiring to violate section 1952. The 
defendant. at tlie time in charge of the Sew York City Department 
of lI':~ter Supply. Gas rind Electricity, \\.:is charged with h a ~ i n g  
received a kickback or bribe in coimection with the awarding of an 
c?lergenc_v contnct. for the c1e:uninp of a reservoir. Fedeml jurisdic- 
tlon was based upon the ftict of travel in interstate commerce and the 



use of the telephone to make calls betveen Greenwich, Connecticut 
and New York Cit with intent to promote the unlawful activity in- 
volved. W l n t  miglt f be rieved ss an ordinary State bribery :+ 
was thus transformed into a Federal prosecution by the fact that mcl- 
dentally, perhaps fortuitously, use of the telephone and the crossing 
of State lines \rns involved. I do not mean to suggest that the case 
was not an appropriate one for Federal prosecution. Indeed, the fact 
that a local official was inrolved gives the case overtones that. may 
hare made it difficult or at least. awkward for local investigation and 
prosecution to occur. Under a rational esercisc of Federal prosecutorial 
discretion it thns may have been a peculiarly appropriate case for 
Federal intervent ion. The fact remains. ho\rever, that the existence 
of Federal jurisdiction to prosecute was bnsecl u )on a fortuitous occur- 
rence, the use of the telephone. bIoreorer, I / lat jurisdiction exists 
wherever such a telephone call occurs in connection with any bribery 
or extortion, whetller or not i t  has the unusunl overtones of the Na,rcu.s 
case. 

Section 1952 provides an unusudly broad reach based upon t.he 
traditional jurisdictional pegs used and the number of offenses to 
which they are applicable. It suggests how the use of the interstah 
tm\-el, tmnsportatlon and wmmunicn t ion pegs mi ht  someday sirni- 
lady  be extended to practically any local offense. 5 uoh an appronch 
has already been used in a different manner in the fugitive felon pro- 
vision-section 1073 of Title 16, which makes it a Federd offense to 
tmvel in interstate commence to avoid prosecut.ion for m y  "felony 
under the laws of !the place from ~ h i c h  the fugitive flees.'' 
The second way in which Fedwal criminal riadiction has been. 

sig&jicantly expanded in nwdem tinw~ is by t & incorporation info 
the m ' m i d  8tcGtutes of jl~visdictional ba8es Too,?er or less specific t h n  
w e  of interstate conlilnmications faci l i tk.  tlnvel ar transportation in 
interatde comnterce a d  the 7ike. 
The most significant i l l u s t d o n  of this type of expansion is section 

1951 of Title 18. It makes it a Federal offense to "in any may or degree 
obstruct . . . delay . . . or affect. . . . conlmerce . . . by r0bber-y or 
extortion. . . ." This provision is undoubtedly aimed at and has been 
principally used in practice against rncketaers \vho b extortion estmct 
kickbacb and the like from businass k r n s  :~nd  l d o r  organizations. 
The actual reach of the m i o n ,  howerer, is ~>otentia.lly enormous. The 

la% 
age arguably nlnkes n Federal cnme of :my extortion or any 

rob ry "affecting" an enterprise "in comme~~ce." As that plrase has 
been defined in othrr areas,5 lt could include practically d l  businesses 
except t h m  of p~wely lord operation. The use of the concept of 
"affecting conunerw" in a Title 18 penal provision arguably could be 
relied upon to ezrtmd to Federal criminal Inn enforcement the scope 
of jurisdiction thnt ~~t taches  to other Federd re atory legislation 
based upon a similar formula. I n  section 1951, FI ongress has used a 
jurisdict.iona1 formula which. if interpreted 1,roadly and extended to 
all substantive offenses, ~ o u l d  at. least conic close to being an es- 
haustive uuse of the Federal wnskitutional \ver over crime. Thus far, 
such a j~risdict~ional p has been used in 5 t h  19 only once and then F" only 1~1th respect to t le subshntive o f f e n s  of robbery nnd extortion. 

'See ,  ag., the public accoxumodations section of the I N  Civil Rights Act, 42 
V.S.C. 6 2000R. 



And in-pmt.ice, the particular offense has not been charged ns exten- 
sively as it possibly might hnve been. The use of such a jurisdictional 
peg, howerer, i1lustm.k how ?broad an nusiliary impact the l a x  of 
Federal crimes, ns i t  a p p r s  on the statute books, already may have. 

Another illustration 1s section 2113 of Title 18, which deals rrith 
bank robbery and crimes incidental thereto. That section makes it a 
Federal offenso to rob any bnnk that is a member bank of the Federal 
Reserve System, is organlzecl or operates under the laws of the United 
States, or the cleposits of whicli are inswed by the Federal De osit 
Insurance Corporation. It also corers any Federal Sarings and %an 
Association, any Federal Credit Union as elsewhere defined and cer- 
tain other s-tvings institutions. Not only is robbery of such institutions 
made a Fedeml offense, but any entry with intent to commit any felony 
"affecting" such :In institution where that felony also violates n statute 
of the Cnited States, theft of any money or property from the institu- 
tion, recepit of money or property stolen from such an institution, and 
assault or homicide committed incidental to tlie previously described 
offenses are covered by this section. I n  view of the extent to which 
banking institutions today are covered by Federal insurance or other- 
wise have one of the indicntcrl Federal connections, the effect of this 
prpvision is to make practically a17 bank robbery ancl a variet of B crimes incidental thereto tlie subject of Federal prosecution. I n  eed, 
as n practical matter. the Federal gorernment t o d a ~  carries the labor- 

'"& oar nati0nn11~ in the investigation and prosecution of bank 
ro beries. 

These few examples indicate the expansiveness of the present reach 
of the Fecleral criminal law-111; least on the statute books. They are 
only illustntive: the examples ran be multi died several times over. I It seems clear even from only n f t w  examples t  at an exhaustive reriey 
of dl Federal offenses would renal  that Federal criminal law. as ~t 
now stands, has COI-emge tliat is nnucli broader in its potential impact 
than most would assume. 

The drafting of a fornlul:~ or formulae describing the estent of 
criminal jurisdiction is a task peculiar to the reform of Federal penal 
law. The task not only is unique to the drafting of a Federal Criminal 
Code but, is also central to tllnt effort. As discussed abore, the content 
of the formala is related to t l ~ c  r e r j  basic question of  hat ty P" Of role the Federal governmerit mill play in thc panoply of law en orce- 
rrient actiritics in tlne nation. . i t  the r e r j  least, its content will set the 
outer limits of that role. K~lowing the form the jurisdictional formula 
will take is also essential to  the clrafting and organization of the rest 
of the Code. A single generally npplicable formula or n series of gen- 
ern1 formulae, for cuampe. will permit a different approach to the 
drafting of the descriptions of tlne midesirable conduct tliat comprise 
the mrious snbstantive offcnsrs ancl may affect the manner in which 
tlie Code is organized. 
-4. The P r ~ ~ e n t  Approach 

Tnder present law. the basis for exercise of Federal jurisdiction in 
connection with each Federal crime is espressed in the particdar 
stntutoq description defining tlie offense. Thus, the definition of each 



Federal offense contains lanpage referrable to some exercise of .Fed- 
eral power.Where some special Federal interest is involved, the ]urns- 
dictional element in the offense may be, for example, the fact that a 
Fecleral official is involved,F or the fact t-liat a postage stamp is in- 
volved,7 or tshat the otfense occurred within a Federal e n c l a ~ e . ~  

The pretxmt drafting approach to the jurisdictional question, i n ~ r -  
p r a t i n g  a particular ;lurisdictional peg into each offense description, 
has certain advantages and disadvantages. They are listed and dis- 
cussed below : 

( 1 )  Disadvantages 
(a) T h e  present approach tends to mu7tip7y jzwisclictionc~l bmes for 

Federa.2 7naa enforcement i?lterrention i n  n A oph a z a d  fashion.-There 
is no doubt that the present pattern of jurisdictional pegs is a c r a q  
quilt. It has grown laph:~z:~rdly throughout the fitful history of the 
development of Federal criminal 1:tw. Each time the need for a nexv 
ofFense has been seen, a jurisdictional basis l ~ a s  had to be chosen. 
Usudly an existing peg has beai used: sometimes a new peg has been 
adopted. 

It T T O U ~ C ~  be possible to adhere to the present approach and insert 
some rationality and order into it. in a general revis1011 of the Federal 
crimina.1 laws. I t  is easier to do this in a single, comprehensive ovw- 
haul of all of the criminal statutes. The danger of haphaznrd develop- 
ment, though it would undoubtedly be lessened, would still remain for 
the future: each time a new offense is suggested, the question would be 
raised as to which jurisdictional peg to use in the description of the 
offense. 

(b) T h e  present apps-oaclr tends to leave irrational gaps and incon- 
sistencies in the n.pplicabi7if y of Federal crhiind 7nws.-This point 
is relkted to and emerges from the haphazard development. of the 
particular jurisdictional pep. Professor Schwartz made the point 
in his 1948 srtic.le as follom : 

The central over~unent  ill more against f raudulent schemes 
if the defen%mt 'for the purpose of executing such scheme' 
uses the mails in minutely specified pnrticular ways. But if the 
culprit eschews the mails and carries out his scheme by inter- 
state telephone, he is escl usirely in the hands of state author- 
ities, unless perchance the scheme involves securities or  use 
of a 'facility of a, national securities exchange.' Our national 
disa proval of lotteries finds expression in . . . [section 
1804, punishillg not tlre use of the mails in fi~rthernnee of 
lottery schemes, as in the n~ail f ~ n u d  statute, but only the mail- 
ing of specific kinds of lottery material and admrtisements. 
This is supplemented by . . . [section 13031, wliich makes 
the actor's status as a postal employee the basis of a general 
prohibition against his engaging in the sale of lottery tichds. 
Radio broadcasting of lottery information is a Federal mis- 

'See,  e.g., 18 T.S.C. # 1114. which deals with the ltiiling of specified Federal 
o ~ c i n l s  engaged in the wrformance of their official duties. 

See, e.0.. 18 U.S.C. 8 501. dealing with stamp forgery. 
See, e.g., 18 U.S.U. 8 113, covering assatlult within the special maritime and terri- 

t o p 1  jurisdiction of the h i t e d  States. 
Schwarta, 8Upra. note 1. 



demeanor. Importat.io~i or interstate transportation of the 
%%me material is a felony. Rut it is apparently la.wful from a 
national standpint  to tmnsinit lottery information by inter- 
state telephone or telegrnph. Sellers of revolrers, forbidden 
to mail these weapons, mark their sides catalogues, 'Must be 
shipped by express.? 

Obviously, it makes little sense to distinguish between the criminality 
of the use of the mails and the use of the telephone There such com- 
munications facilities are used to advance a fraudulent scheme. It 
makes el-en less sense when it is observed that the transmittal in inter- 
state commerce-whether by mail, telephone or o t h e r ~ i s e - o f  an ex- 
tortion or kidnap communication is c o r e d  b ~ -  Federal sanction. This 
is not to say, however, that ewry failure by Congress to exhaust avail- 
able jurisdiction bases for Federal intervention with respect to un- 
desirable conduct should be reversed. Treatment of fraud by telephone 
like fraud by mail does not involve a significant extension of Federal 
law. Exhaustive use of all possible jurisclictional bases would. The 
point is treated in more detail, infra. 

Again, in a single compre11ensi1-e o~erhaul of the penal law, it shoulcl 
be possible--whatever drafting approach is taken-to minimize these 
problems of ps and inconsistencies. 

I n  the draping of each provision, it would be exanlined for purposes 
of determining which jurisdictional peg(s) to use, and gaps and incon- 
sistencies such ,as those noted abow could be ren~oved. Again, hou-ever, 
under the present approach, the problem mizht possibly reappear in 
the future in some form in connection with h e  promulgation of new 
offenses. 

( c )  The present approach Itas led to  odd cliscrepancies in the lan- 
guage w e d  to describe essentially sinza'lar jutisdictional pegs. These 
cliso~epnncies, i n  tu.?n, have Zed to  diffwencea in the application of Fed- 
era2 lazcs that are diflcztlt to ju8tify.-The mail fraud statute pro- 
scribes any mailing in furthcrmxe of a scheme to defraud, ~ h i l e  the 
Federal lo t teq  proscriptions only make criminal the mailing of specific 
kinds of lottery material :u~cl :~dve~tisements. The mail fraud provision 
in a prolixity of verbiage describes the use of the mails required to 
trigger a Federal violation as "plac(inp) . . . in any post ofice or 
authorized depositoq for mail matter, any matter or thing whatemr 
to be delirered by the Post Office Department, or tak(ing) or re- 
ceiv(ing) . . . therefrom any such n~atter  or thing, or honingly  
raus(ing) . . . to be delivered by mail." The lottery statute more simply 
aims n t  one who "cleposits in tlle mail, or sen& or deliwrs by mail." 
Similar differences exist in the language used to  describe the interstate 
commerce jurisdictional peg. 'Illns, section 1821 of Title 18, which deals 
d h  the tmnsportntion of dentures, proscribes the use of any instru- 
mentality of interstate commerce "for the purpose of sendlnp or brmg- 
ing" the proscribed items. Section 1468, clealing with transportntion of 
obscene matter. speaks in t.erms of "lmow~ng: use of any express com- 
pany or other common carrier for carriage m interstate or foreign com- 
merce." X separilte clansr bans tlle kno\\--lnp taking 'Lfrom such express 
company or other common carrier." 

These differences again ha\-e resultecl in large 1neasu:e from the 
ad hoc. piecemeal pro\vth of this branch of Federal crnnlnal law. 
Different draftsmen at different times l i a ~ e  used different viords- 



sometimes with the desire to effect a different corernge and sometimes 
only inadvertently doing so. The problem can be handled as part of 
the present codification project. It offers an opportunity to take a fresh 
look at all of these jurisdictional formulae and to establish once and 
for all coinnion language consistently ap  died. h minimd treatment 

much. 
f of the jurisdictional formula issue wou d accon~plish at least this 

(d) The present approach tends to make the jzr&dictimlaZ elenrent 
ct centraZ feature of each offeme. Thi8 rids 7ed to many wndesirnble 
aide effects.-Inclusion of the jurisdictional peg as an element of the 
offense has led the courts to treat it as any other element would be 
treated. Professor Schwartz has stated: lo 

[Alttention and contro~ersy (hnve tended) to foc~is on 
the jurisdictional problem rather than the substantive issues 
of criminality. . . . Courts h d  themselves talking nonsense 
like the oft-repeated declaration that the use of the mails is 
the "gist" of the offense of mail fraud. . . . 

The jurisdictional element, b j  itself, is not a proper index of crim- 
inality nor, for that matter, does it' involve undersirable conduct. 
Transportation in interstnto commerce, use of the mails and similar 
pegs are in themselves neutral activities. Nevertheless, in any Federal 
prosecution under the present approach, there is often a large con- 
centration on this element of the defendant's conduct. The prosecutor 
is required to be as concerned about proring the fact of mailing in a 
mail fraud prosecution as he is about proof of the existence of the 
fraudulent scheme or the requisite mental state. 

The inclusion of the jurisdiction peg as an element of the offense 
has discouraged the possibility of treating this aspect of the offense 
differently from other elements-for example, by lessening the burden 
of proof on the issue. This is not, however, an inelitable consequence 
of the present approach. Each offense could h a ~ e  its own jurisdictio!ial 
element, and a general provision of the Criminal Code could pronde 
for a lessened burden of proof or other special trentment of this 
element. 

Other substantive difficulties have arisen as a result of the incor- 
poration of the jurisdictional element into the offense. Courts, on 
occasion, hare treated the multiple occurrence of the jurisdictional 
elenient as a basis for nlultiple prosecutions. The nestion has also 
often arisen as to what mental state in respect to t 1 e jurisdictional 
elenlent is required for conviction. Must the defendant litlre known 
of the transportation in conunerce? l1 

Again, none of these dificdties are inevitithle come uences of the 
present approach although they hare largely flowed ? rom it. They 
could be speciall~ dealt with under a revised Code that. adopted the 
present approach. 

(e) The p w e n t  approach nurkes the ge?mal d m  ting probkm-s of 

B f the royo,wd Federal! Crim.ind Code mwe difficult t ion they tcould be 
z m  er othm approaches to be described hereafter.-It mo111d simplify 

lo Schwnrtz. supra note 1 .  
Compare Unite& gtatea v. Tannuzzo, 171 F.M 177 (2d Cir. 1949). and United 

States c Sherman, 171 F2d 619 (7d Cir. 19-46). w i t h  Wilkcr8on r. United 
States, 4 F.2d 654 (7th Cir. 1930). 



the c h f t i n g  of the proposed Criniinnl Code if. as discussed infra, the 
present approtrch were abandoned and a single or several generally 
applicable jurisdictional provision(s) were formul:~ted. In the draft- 
ing of the specific substantive provisions, attention could then be 
focusecl on the description of the unclesirable conduct itself; it would 
not be diver-tecl, in connection with each offense, into the jurisdictional 
question. The task of drafting the substantive provisions woulcl tend 
to #be more similar to the Work clone in recent years in rerising various 
Stnte I'ennl Codes m d  tlie learning derelopecl in connection with those 
efforts would be more directly useful. (There will, of co~wse, still be 
many crimes of peculiarly I?ederal concern in :I Federal Pmnl Code.) 
Moreover, i t  would be easier by the formulation of general jurisdic- 
tion ~rorision(s)  to focus on the jurisclictionnl issues more intelli- 
gently. The applicability of the jur~dictional element to each offense 
could still be seen, but it would more readily be \+wed as part of a 
lar er \$-hole. Such an approttch woulcl automiltidly eliminate gaps 
an f inconsistencies and nlnke easier the forniulation of rovislons 
establisl~ing specit11 tre~tlncnt For the jurisdictionnl issue. -1 y 1 of these 
t h i n g  could also be done uncler the present :~ppronch, but  the^ iLre 
easier to do and more likely to be clone under other :~pproaches. 

(2) Admantagea 
Despite the foregoing impressire catalogue of specific disadvantafies, 

the present approach is not without m y  redeeming features. A s  dis- 
cussed earlier, i t  is contemplnted that the Federal government mill 
continue to play a limited prosecutorial role in the auxiliary offense 
area. I n  some ways, the present : ~ p ~ r o a c h  tends to help maintain the 
limitecl quality of that  E'edcml role. 

Since each offense incorporates its own jurisclictional limitation, by 
its nature i t  tends to  result in R withholding of much criminal conduct 
from the scope of Federxl criminal authority. I t  is true. as dixussed 
above, that eren under the present approa&. there has been a sub- 
stantial increase in the plicability of the Federal criminal process. 
Assuming that many o f t  "f' ~e present ~rratiollal gn s and inconsistencies f under the present approach were eliminated, t ]ere would be :i still 
further increase. Nerertl~eless, lby focnsing on the jurisdiction;~l ques- 
tion in connection mitli each inclivid~iul offense, an emphasis on t h ~  
limited crilninal authority of the Federal government is maintained. 
Stated another way, the present approiich can be defended on the 
ground that it helps to maintain a tone of limited Federd authority. 
B. AZte?na$ive dpproacha 

There are sex-era1 other approaches that might be taken in the draft- 
ing of the jurisdictional fo r~nu l :~  or fornlulne. -1 description of these 
principal alternatives and :L discussion of the advantages and disacl- 
vantages of each is set forth below : 

(1 ) -.I TTn&ztion 011 tile Pmaent A p p o a c l ~  
A s  indicated, gaps and inconsistencies could be eliminated even if 

the present method-inco1.11onition of the jurisclictional peg into each 
siibst;~ntire offense provision-were retained. 'Tllei-e hare been linlitetl 
attempts to do this in recent years. Thus wction 1103 of Title 18, enacted 
in 1956,  lies on the use of :1 .'comm~ulication faci1it.y" ns part of the 
basis for Federal jurisdiction over ~larcotics offenses. "Communication 



facility" is defined as itany and all public and private instrumentalities 
usecl or useful in the transmission of writings, signs, signals, pictures, 
and so~mcls of all kinds by nmil, telephone, wire, radio. or other means 
of communication." The section thus avoids the.error of Limiting the 
jurisdictional peg only to the mails or other pnrtlcular communication 
device.'? 

Even this approach, however, still makes the jurisdictional pe 6 "  central element of the offense with the difficulties, described abore, t at 
that a1)proach creates. A rariution on the present approach that would 
avoid this problem would tie the jurisdictlonnl peg to each substantive 
nffense but as a separate subsection and not as part of the definition of 
the offense itself. Under this approach, 1111 offense similar to the offense 
presently d&ed in section 1952 might take the follodng form: 

(a) Whoever, within the Federal jurisdiction, engages in 
(1) a business enterprise incolring gambling, liquor on which 
the Federal excise tax has not been paid, narcotics or prostitu- 
tion offenses . . . or extortion, bribery or arson . . . shall be 
fined . . . or imprisonecl. . . . 

(b) For purposes of this section, Federal jurisdiction exists 
where in connection with any of the activities described in 
subsection (a),  there occurs travel in interstate or foreign 
conunerce or use of any fac.ility in interstate or foreign com- 
merce with intent to. . . . 

The change from the present approach ma be a small one, but it 
should be effective to avoid the treat~nent of t le jurisdictional feature 
as "the gist of the offense." * 

9 
( 2 )  A Genmd Fo?*mda Appl.onc&fJeveral Formulae 

Instead of incorporating the jurisdictional basis for each offense into 
the definition of the offense itself, several general formulae could be 
drafted to which roups of offenses would be referable. This is one rer- 
sion of a genera? formula approach to the jurisdictional issue-a 
proposal first made by Professor Schwartz in very general terms in 
IN8 :I3 "The jurisdict ionnl features necessary to gire Federal authori- 
ties power to act should be brought together in a comprehensire defini- 
tion of some phrase like 'within the Federal jurisdiction'." 

Such an approacll has numerous particnlnr adranta es, most of 
which hare been previoosl touched upon since each woul!foffset a dis- 
ndmstage of the nppronc~ taken under present law. Thus, a general 
formdn approach would automaticnll~- eliminate gaps ancl inconsist- 
encies. It could be used to eliminate the defining of offenses in terms of 
the jurisdictional element, thus deemphasizing the focus on jurisdic- 
tion as an element of the otTense and making easier specialized treat- 
ment of that aspect of the offense, if that is deemed desirable. I t  would 
sirnplify the basic d ~ a f t i n g  effort ancl make it possible to  separ:\te the 
difficult task of defining the substantive offenses from the artici~lation 
of the juri~dictional bases for Federal intervention. Finally, i t  would 

" See crkro 18 U.S.C. 8% lDC,S. B 4 .  
*The essence of this approach is reflected in the Study Draft. Proscription of 

condr~rt appears in a form similar to that found in State Codes A seymrnte sub- 
section defines the juriodlctfonal base (or bases) for Gach offense: in many 
(nses that subsection inerelr refers to the bases listed in section 201, the "cat- 
ulwie" of commonlr used jnrisclictionnl bases for the Code. 
" Schnxrtz, supra note 1. 



simplify the ordering of the work and the organization of the Code 
itself. 

Several general formulae, each of mhich would apply traditional 
jurisclictional pegs to a different chapter of the Code, would eliminate 
the present gaps and inconsistencies in the scope of Federal authority 
without e f f e c t q  a wholesub enlargement of Federal jurisdiction. 
Kecessarily, however, some enlargement of the presently existing Fed- 
eral law enforcement jurisdiction would occur eren though only tradi- 
tional jurisdictional bases for Fedoriil intervention were used. The es- 
tent of the enlargement will be discussed in more detail below. 

It is easier to illustrate the operation of the type of general formulae 
that might be derelopecl by sug esting particular language for the 
various forn~ulae. The following f angunge (not intended as a finished 
clraft) illustrates how several such general formulae might apply to 
different chapters of the Code : 

(1) (a) F o r  purposes of this chapter, unless otherwise 
expressly provided, an oifense shall be deemed committed 
within the Federal jurisdiction if a participant in the offense 
for the purpose of accomplishing, or as part of the colllmis- 
sion of the oiTens+ 

1) traveled in commerce, 
2) transported in commerce- 

I i )  the victim of the offense, 
h) the proceeds of the offense, or 

(iii) ,z weapon or other instrumentality of com- 
mission of the offense! 

3) used the mails, 
4) used any coimnunic,ztions facilities, 

(b) (1) As used in this section, "comerce" means. . . . 
(2) As used in this section, "communication facilities" 

mean radio, tele~ision, t e l e p p h ,  telephone or other means 
of wire or wireless communication that are part of an  inter- 
state network. 

Such a general formula would be limited to the chapter of the Code 
dealing with those ausil iary offenses for which the justification for 
exercise of Federal authority is the existence of actinty in commerce 
or related thereto. The principle of selection here is that facilities 
of commerce are being used ln connection with criminal activity 
nlthouph there is no threat as such to those facilities. Jurisdiction 
01-er conduct that threatens 01. does injury to a Federal facility or a 
commerce facility for which the Federal gove~runwt lias special 
responsibility such as railroad cars ,and the like would be corered in 
nnot,her formula. This, thefts from commerce-for example, from 
railroacl cars or other instrnmcntalities of commerce-would be dealt 
with in a separate chapter and under another fonnula. I h a ~ e  chosen 
this :IS a reasonable principle of selection. supplemented by others 
discussed i n f t q  but other principles of selection might be used. The 
question of what content to put in each jurisdictional formula is like 
the choice of how to slice the pip. There are always a number of ways 
to do it. 

This formula assumes an orgmization of the ('ode more or less 
along the lines proposed in Professor S c h ~ ~ a r t z '  Tentatire Outline of 



the Code Reform Project. dated August 10, 1967.* Ender that Out- 
line, this formula woulcl be applied lo those offenses grouped in its 
Chapter 208, under the heading "Abuse of Federa&xJu~isdictional 
Facilities for Crimin~il Purposes.'? Ender a several-formula approach, 
the formulae used. of course, me tied to the organization of the Code 
and the allocation of subject matter between the several chapters. 
The several-formula npproach assumes that the Code may have ser- 
ern1 provisions dealing with similar crimes-for example, a f r : d  
crime applicable to Federal enq)loyees; another applicable to ausiliary 
law enforcement purposes, etc. 

The formula described would eliminate most jurisdictional gaps 
and inconsistencies in connection with offenses to m-hich it applies. 
It uses as a model, but also extends the type of comprehensire ap- 
proach used in section 1052 of Title 18, where the jurisdictional basis 
1s set forth as: "Tiloever travels in interstnte or foreign commerce or 
uses - - any facility in interstate or foreign commerce, including the 
nln11. . . ." 

I t  does not exhaust the possibilities for listing Federal facilities that 
might be used incidentally to the corn~nission of :in offense. For esnm- 
ple, consistent with the principle of selection described above. the use 
of Federal Reserve ancl Federally-insured banking s~s tems  might be 
included as a subcategory in this formula. Thus, if as part of fmudu- 
lent scheme the ~ i c t i m  was required to deposit money in such a bank- 
ing institution the offense would be covered by Federal authority if 
such a clause were included. I hare not included s w h  u clause, nor 
have I attempted to prepare an eshtunstire list of such auxiliary pep.  
The point regarding the operation of the formula is made even if 
the terms of this rongh draft are not eshnustive. I f  the list were 
indeed eshaustive, i t  would enlarge Federal jurisdiction to a n-iuch 
greater extent and would pose much larger issues. Theoreticallp, 
for example, Federal jurisdiction could be lxised upon the fact that 

mpnFJ- f rinted by tho United States government vras used in the 
crlmlna transaction. The line must be dram-n somewhere. For present 
purposes, I use a more or  less traditional listing of bases. 

The formula as presented would, h o ~ e v e r ,  insofar as gaps are being 
eliminntecl, result in some estension of Federal jurisdiction. Wlierens 
under present law mailing of lottery tickets or radio bronclcnstinp of 
lottery information triggers Fecleml inrolve~nent?~ if a telephone or 
television broadcast or other form of communirntion is used, there is 
no Federal jurisdiction. The formula described would eliminate such 
discrepancies in corer:qe. Such extensions of Federal authority, in the 
main, m-ould be relatively minor. and some have already been accom- 
plished by specific legislation. Thus section 1341 of Title 18. which 
hases Federal jurisdiction on the use of the mails for the purpose of 
esec~~t ing a fraudulent, scheme, nns supplemented 15 yenrs ilgo by 
section 1345 which mnkes it n Fecleml offmse to use wire, re ,I( 1' 10 or 
television communication for a similar purpose. 

'Thr approach of the S t i ~ d ~  Draft differs in this respect from the "~encml  
fomnln" approach descrilwl by the consnltnnt in thnt the Code i s  not organized 
in thr nlnrlncr wntemplnted hr the Outline cited. Rnthcr, a11 crimes of a partial- 
lair type are defined in oncl chapter, and jru-isdic-tion to prcsecutc the vnrioi~s 
kinds of crime is sorted o ~ i t  in suh.wctions of the chapter. 
" 18 TT.S.C. $ 5  1302,1304. 



In connection with some offenses, the extension might be considered 
somewhat greater. Thu~s under the present law relating to kidnapping, 
Federal jurisdiction is only inrohed if the victim is transported in 
interstate commerce (18 U.S.C. 1201) or the ransom demand is  
transmitted in interstate commerce or through the mails. Under t,he 
tentative formula, Lidnapping c.0~1~1 be a subject of Federal jurisdic- 
tsion if in connection ~ i t h  the offense the kidnapper himself traveled 
in commerce or the ransom proceeds were transported i n  commerce or 
the kidnapper used the mails or communication facilities in cqmec- 
tion with the commission of the offense altliougll not necessardp to 
transmit the ransom demand. 

The basic jurisdictional pegs used in the form~ila are all clerked 
from existing law. One peg now in use has not been included. horn- 
erer. The '.affecting commerce?' language of section 1961 has been 
omitted on the ground that if generally applied through the medium 
of a general formula, it ~ ~ o n l d  hitre too enlarging an effect on the 
scope of Federal authority. Thus if b'affecting commerce" is given the 
interpretat.ion it. receives in other areas, most business estxblishments- 
m-ith the exception of those of a pnrelp local nature-might be in- 
cluclecl on the theory of being ''in commerce." Offenses affectme them- 
b n r g l a ~  of a supermnrkct or of a clothing store-conceirably could 
become a Federal crime if tlie snlwtantive oflense is included in this 
part of the Code. This is not, to sny that this phrase should not be 
utilized at all. Its use can be limited to  specific offenses. The language 
of the general formula contains the ''nnle~s otherwise expressly pro- 
ridecl'! clause that woulcl permit both extensions of, as well as limita- 
tions of. jurisdiction by specific ~)rovision.* 

The formuln as drafted in this Report contains language indicat- 
ing that the jwisclictional bases must hare been used "for the pur- 
pose of accomplishing, or r s  part of the coinn~ission of the offense." 
Some language of this sort is necessary. though the precise fomm of 
worcls repains to be h a f t e d  since otherwise the forniula would sweep 
too broadly. Tse of such a clause insures that there is  a sf icient  
nexus between the jurisdictional peg :mcl the criminal condnct. I t  
pernlits definition of the c r h e  in terms of the undesirable conduct 
without regard to the jurisc?i(:tionl~l question. Typical offenses in this 
part of tlie Code might take the following forms : 

(1) ~ l i o e v e r ,  \rithiii tlie Federal jurisdiction, kiclnaps for 
purpose of ransom or attempts to e-xtort ransom money. . . . 

(2) Whoever, within the Federal juiisdiction, obtains 
money by frnnrlulent means. . . . 

(3) TThoever, m-ithin tile Federal jnrisdiction, engages in 
R business enterprise involving gambling. . . . 

The phrase ' ~ i t h i n  the Federal iurisdiction" midit be omitted from 
each substantive section, provided that a general provision specified 
that only such offenses as were committed within that jurisdiction as 
defined in the eeneral fonnula were subject to Federal prosecution. The 
point is s minor drafting one. If each w t i o n  does not contain the 

* The "nffwting commerce" base appears in the catalogue of bases in section 
201 of the Study Draft. It applies to snch C'nde offenses as robbers and extortion, 
for which "nffecting commerce" jurisdiction presently esists nnder 18 U.S.C. 
g 19.51. 



phrase, i t  can be argued that there could be a misleading and nndesir- 
able uppeamme of a broadening of jurisdiction. On the other hand, it 
is obviously more economical, as.a matter of drafting, to make the 
formula apply by forceof a general provision only. 

Additional formulae along the same lines as No. (1) above, could be 
drafted '2s follows : 

(2) For purposes of this Part, unless otherwise espressly 
provided, an offense shall bc deemed committed within the 
Federal jurisdiction if as n resdt  of or  in the course of the 
commission of the offense injury was done or was intended to 
be done to- 

(a)  an inst~mmentalit~ of interstate commerce includ- 
ing railroad cars, trucks, airplanes, and other vehicles 
operating in interstate commerce; 

(b) a Federal Resenre bank! banking institution in- 
sured by the Federal Deposit. Insurance corporation. . . . 

( c )  an agency of the Federal government or Federal 
pro erty; 

($) a Federal oficial, employee, or agent engaged in 
the performance of his duties. 

(3) (a)  For  purposes of this Part, unless otherwise ex- 
pressly provided, ,m offense sl~all be deemed committed with- 
in the Federal jurisdiction if it mas committed within the 
special maritime and territorial jurisdiction of the United 
States ; 

(b) Special maritime and territorial jurisdiction of the 
United States mcans. . . . (pee, for example, the defkition 
18 U.S.C. S 7). 

(4) For  purposes of this Part, unless otherwise expressly 
arooided. an offense shall be deemed committed within the 
~ e d e r n l  jurisdiction if it was committed by- 

(a) a Federal official, employee or agent in connection 
with his employment : 

(b) a person r h o  in connection with the conlmission 
of an offense inipelsonates :m official, employee or agent 
described in subsection ( a )  of this section. 

The foregoiq  formulae follow thc same pattern as the first (KO. 
(1)). Traditional pegs are being used, and again the effect would be 
to broaden somewhat, the scopc of Federal authority while eliminating 
gaps and inconsistencies. The categories listed under each heading 
could, of course. be extended or limited. 

These four general formulae together comprise a fairly comprehen- 
sive, though not exhaustive, approach to Federal criminal jurisdiction. 
Summarized, they would base Federal jurisdiction on the fact that: 
(a)  Federal or Federally-connected facilities were wed  i ? ~  the com- 
mission of the offense; (b) harm way done to Federal or Federally- 
connected facilities or institutions: (c) the offense took place on Fed. 
ern1 property or property for which the government had special re- 
sponsibility; or (d)  tllc offense trak cornmitied by Federal personnel 
or those impeixonating Fecle~~tl personnel. (Some of the choices made 
are arguable. For example, the impersonation may be Tiexred as doing 
h a m  to Federal authority and could therefore be covered under (b) 



above. The issue mill be settled in connection with the substantive treat- 
ment of that subjecl.) To the extent that there are other jurisdictional 
bases that do not fit under one of the foregoing headings, another gen- 
eral formula could be prepared, or the problem could be dealt with by 
specific provisions. 

( 3 )  A Genera2 Fownula Approach-d Single Fornaula of 
Fairly-Limited Scope 

I t  would be preferable to be able to combine the foregoing series of 
formulae into a single genernl formula using the same type of tradi- 
tional pegs. Tliere is no inlierent reason why this cannot be done. From 
the foregoing, i t  can be seen that there is a large amount of repetition 
of language, and just as a matter of form, the various formulae could 
be combined. 

The principal : ~ d r u u t a ~ q  of a single formula ap  roach is that it 
may make it ssible to  void repentmg the same o A? ense in different 
parts of the &e. For example, it would be preferable if there were 
only one fraud provision in tlie Code. Tliere is a chance, hmever, that 
it will be desirable to  hare several provisions on a subject like fraud. 
It may be that one would want a prorision for Federal employees that 
is different from the one used for anxiliary enforcement purposes. At 
this point, it can be seen thnt questions of the formula approach, orga- 
nization of the Code, and the substantive content of many provisions 
are close1 intertwined. 

Tlie a d' rantage of an approach using several formulae is that. the 
application of each formula cnn more easily be limited to a given chap- 
ter of the Code. The offenses to which a particular jurisdictional peg 
is to be applicnble can thereby he clesipated more readily. For exam- 
ple, the range of offenses to be covered when committed on property 
for which the Federal gorernment has special responsibility perhaps 
should be much greater than the offenses within tlie scope of Federal 
jurisdiction where Federal1 -wnnected facilities are wed. Of course 
the sitme result can probab 3 y be accon~plished, thou 11 perhaps mor0. 
awkwardly, by the use of n general formula combine 8 with limitations 
or exclusions incorporated into particular substantive offense 
provisions. 

Stnted another way, a single genernl formula of limited scope may 
operate to enlar jurisdict~on to a reater extent than sereral for- 
mulae, each of II%C~I is applicable a f y to a particiilar chapter of the 
Code. This greater incrense in Federal authority canl however, 
be nvoided by incorporating express lin~itations into particular 
provisions. 

Tho alternatives described in the preceding three subsections cnn 
be seen as variations on the snnle theme. Each would use essentially 
the stune traditionid pegs nntl apply them to particular offenses. The 
application to pnrticular offenses is accomplished, however. in three 
different ways-by indiridual incorporation into each particular of- 
fense: by se~ernl  general formulae, each applicable to a different 
chapter of the Code; or by n single formula of genernl but limited 
application. 

( 4 )  A Genera2 F m d a  Approach-A Single Formula Broad 
in Scope. 

The formulae previously described use only traditional jurisdictional 
pegs cast in more or less traditional terms. For purposes of contrnst, 



it may be useful to examine briefly an approach that, Fere it adopted, 
mould extend Federal criminnl authority much further. Suppose the 
general fornluln took the following form : 

Federal criminal jurisdiction exists if- 
( i)  Federal facilities were eniployecl at  any stage of the 

offense ; 
(ii) the Federal government or any of its agencies,. property, 

personnel. functions, or interests w:~s harmed or imperiled by the 
behavior ; 

(iii) the offense occurred in Federal territory: 
( i r )  the offenso occurred on a vessel . . . ; 
(r) the offense infringecl upon a Federal statutory or constitu- 

tional right: 
( r i )  by reason of any other circumstance in the case Federal 

prosecution would be constitutionnlly permissible.'" 
On its face, i t  is clear that such r formula, particularly if subsection 

(I<) is  included, sets forth a jurisctictional principle about as broad 
as a q  that can be coi~cei~.ecl. First, it takes the traditional peps--e.g., 
use of the facilities of interstate comnlerce, injury to a Fedcrally-con- 
nected institution such as a bank-, etc.-and casts them in extremely 
broad and general terms. e.g.. employment of "Federal facilities" or 
harm to "interests" of the Federnl government. Secondly, it adds as 
general bases for exercise of Federal -jurisdiction whether any Federal 
statutory or constitutional right was infringed or Federal prosecution 
would be constitutionally permissible on any other basis. 

What impact would such a jurisdictional approach have in enlarg- 
ing the present state of Federal criminril jurisdiction? A few illustra- 
tions may be helpful. At present many local offenses-gambling, pros- 
titution, theft, etc.-may be Federally cognizable if interstate travel 
or transportation or the use of interstate communications facilities 
is inrolt-ed. Such a specific jurisdictionnl basis must be present before 
Federal prosecution can occur. Vnder this general formula, it would 
seen1 that any such offense, indeed nay offense covered by t,11e substan- 
tire pro\-isions of the Code, could be deemed a violation of the Federal 
law if, for example, there was present some &'effect on con~merce." Un- 
der 18 V.S.C. $1201, trallsportation of a kiclnnp victim in interstate 
commerce is iuacle a Federal offense. 1-nder this general formda- 
particularly subsection (ii), a kidnapping of any employee of the 
Federal gorernmentthougli  otherwise local in na tu re rp igh t  be 
Federally cognizable. Similarly, under 18 T1T.S.C. 69 111 and 1114, 
assaulting certain Federal oficials en raged in the performance of .tl?eir 
official clutics is a Federal crime; un k er the instant general pronsion, 
assaults against all Federd personnel whether or not engaged in of- 
ficial duties might be covered. hcleecl, under the general formula, 
1iarml1.g officers of Federally insured banks might be ~ncluded. 

The ~mpact  of this general for~nuln can be described in more gen- 
eral terms. ,4t present, each Federal offense has its o m  jurisdictional 
peg-in most cases fairly limited in scope. Certain o f f e n s e ~ . g . ,  18 
U.S.C. $1951-hare n s o m e ~ h a t  broader jurisdictional basis. 'This 
formula would make the jurisdictional basis of broadest possible 
scopewhatever that  is-applicable to eyery subst,mtive otfense de- 

Is This tentative language was formulated by Professor Schmartz as a focus of 
discussion on the subject of jurisdiction. 



scribed in the proposed Code. Without. going through the innumer- 
able possible examples, it becomes clear that as broad as Federd 
criminal jurisdiction presently is, adoption of a general fornlula of 
the type described ~ ~ o u l d  greatly enlarge that authority. 

The point is made even more forcefully by consideration of sub- 
section (vi) of the general formula under discussion. That provision 
would extend the reach of Federal prosecutorial jurisdiction to the 
fullest extent which the Constitution permits to the Federal govern- 
mrnt. It is abundantly clear that in the present state of the law, 
Congress has not exercised anywhere near its full constitutional au- 
thority in creating Federd crimes. The general formula under dis- 
cussion would, by its very terms, do just that. 

Examination of this general formula may be viewed as a useful, 
though academic, exercise. For it both demonstrates how fax i t  would 
be possible to go in extending Federal criminal jurisdiction and ac- 
cordingly, how fa r  from that point are the alternative proposals pre- 
viously described. 

IV. REGULATING m ENLARGED FEDERAL CRIMINAL JURISDI~ON 

Even under present 1:im Fecleral investigators do not invest.igate 
and Federal prosecutors do not prosecute the full range of criminal 
activity that falls within the scope of Federal criminal jurisdiction. 
Sowhere is this more true than in connection with the auxili?ry 
offense category. Under all of the alternative proposals for deal~ng 
with the jurisdiction issue, there would be some enlargement of 
Federal authority. Such enlargement of jurisdiction may itself create 
pressure for Federal agencies to play a larger role in the overall law 
enforcement of the nat.ion. Whether it does or not, the problem of how 
a broad Federal criminal jurisdiction can be intelligently limited 
in practice merits careful consider a t' ]on. 

The problem has two dimensions: What kinds of factors justify 
Federal involvement in pnrticnlar cases? What kinds of mechanisms 
are available to insure that the proper factors are taken into con- 
sideration ? 

At the outset, i t  may be helpful to sketch briefly the practical 
din~ensions of the Federal law enforcement system onto which any 
controls would be grafted. The chief rn-osecatorial arnx of the 
Federal government are the 94 'CTnited States ,kttorne;vs and their 
staffs in the 91 Federal Judicial Districts. I ~ c a t e d  in Washington 
in the Department of Justice is the Criminal Dirision, at present 
comprising approsinintely 150 lawyers, about 60 of whom work in 
the organized crime field. I n  theory, the Criminal Division, repre- 
sentinqthe Attorney General. is a type of central headquarters for 
the entire Federal prosecutorial operation. I n  pmctice. the Division 
promulgates numerous general policies and performs some type, of 
review function in connection with most categories of pro.cecutlon. 
Various actions with respect to different types of prosecutions must 
be approved or at l e a ~ t  communicated to the Divinion. The Dirision 
also functions as an inlportmt resource to Assistant. United States 
Attorneys in the field. I t  provides ndrice and research and specialized 
mmpower on an ad hoc basis to assist with particular cass. I t  is 
difficult for Washington to exercise tight control orer Pnited States 



Attorneys in the field, many of whom exercise some degree of auton- 
omy and independence. An example of a failure to adhere to depart- 
mental policy (most clo not get into judicial opinions) is found in 
Red7nond v. United States.I6 a pi-osccution based upon private con- 
sensnnl co~respondence involving obscene material (18 U.S.C. $1461) 
brought by n Vnitcd States Attorne~ in Tenntlssee. The Ikpartinent 
nltimately clicl exercise control. The case was aborted before the 
Supreme Court becausc it violated a policy earlier promulgated from 
TTasliington. 

-hother  relevant aspect of the Fecleral law cnforccment spstem is 
the diversity and multiplicity af investigatory agencies that are 
involved. O w r  90 different agencies feed cases into the proswu- 
torial mill. Altliough they cooperate and coorclinate, and their agents 
in thc fielcl work closely with United States Attorneys, each again 
in mmy ways has a measure of m~tonomy. 

Any system of controls that attempts to limit the exercise in practice 
of a broacl statutory authority to prosecute rnmt take account of the 
fact that the Federal prosecutorial  stern is a far-flung operation and 
that Federal investigiltory agencies iwe numerous and di~erse.  
-1. .7udification f o ~  Invoking Federal Au&7ia~y Jurisdiction* 

The task of articnlating criteria to guide the exercise of prosecutorial 
cliscret ion-State or Federal-is one of the most difficult and chal- 
lenging in tlie field of criminal Ins. Experienced prosecutors will tell 
you 5 t  can't be done." The problem is made even more complex when 
an adclitional dimension is added to the discretionary choice to be 
n1ac1e-sllould the matter be i~rosecutccl in the Statc or Fecleral court? 
-1 fev  simplified examples will illustrate the ~ w i e t y  of different types 
01 factors that may, as R matter of theory, justify Federal involreinent 
in an auxiliary offense contex*. 

There are cases where, because of the multi-State contacts involved. 
it i s  impracticable for local authorities to investigate the matter. 
Snprmse;for example, that n large-scale car theft ring having many 
of the elements of n commercial enterprise is in operation. Cars are 
bring stolen in wrernl Stntes nnd brought to a central garage where 
they are stri1)pecl or repainted for shipment to still other States for 
sale. The FBI with field offices and agents scattered throughout the 
country is in :I p e c ~ ~ l i a r l ~  goocl position to jmestigate tlie matter. 
Tmcal xuthorities in any single Statc woulcl find it difficult, if not 
impossible, to inrestipnte anything other than that aspect of the 
oper:ition that occurs in their locale. 

Federal i?wesfigai'io?,, need not of  course inevitzbly l e d  to Federal 
pmsecrction. Federal ?gents might 'h~ake?' the case, then turn orer 
their files to State officials. and be available to testify when n e c e s q  
in the State prosecnt,ion. But Federal pmsecution in such cases seems 

I' ,754 U.S. 2O-I (1966). 
*Section 207 of the Study D r d t  provides for the esercise of disrretiomry 

restraint in Federal law enforcement agencies in cases in which there is  concur- 
rent j~trisdiction Init tlirre is uo snbstantinl Federal interest. C.ircumstnnces 
giving rise to sllcll a Federal interest are ~ ~ W i f i e d  in the section and gr0~-ision is 
innde for the Attorney General to promulgate ndditional a d e l i n e s  for the eser- 
cise of discretion. Sote thnt the section provides a n t  questions arising there- 
under are norilitignble. 



easier and generally more appropriate.* First, Fedeml prosecutors and 
investigatory persoiuiel will often have coo erated closely in the cle- 
velopment of tlie case. Secondly, it is somew 1 at easier for the Federnl 
government. to bring all the :~ccused persons scattered t h o u  hout. the f various districts together in a single trial by way of Fedem renloval 
proceedings. I ~ c t i l  iluthorities could also clo this via State estrncli- 
tion, but ~t is a soniewhnt more cumbersome procedure. The other 
alternative would be to have several prosecutions, each located in a 
ditTerent jurisdiction. Thirdly, R local prosecutor would have difficulty 
in gntliering 1111 of the needed witnesses from other States. I n  most 
States, there are procedures available to summon out-of-State wit- 
nesses (see infra, part. V), but these, too, are rather cumbersome. In 
contr:ist. tlie Federal prosecutor has available an easily esecuted 
nntionwide subpoena power." Finally. if the offense vere to be prose- 
cuted locidly in a single prosecution, ~rhicli local juriscliction would 
assume the burden? I f  that  type of issue arises on the Federal level, 
it cilli, :it least, be settled in Wf~shington. 

The case to be inade for both Federal investigation and prosecution 
in colinection with the above es:mple is r e v  persuasire. For  purposes 
of contmst, however, assume different facts rnrolrinp a sin~ilar otfense, 
i.e., the Dyer Act, and again multi-State contacts. Suppose that :I 

single car thief steals a car in Xem Pork and drires it to Chicago, 
passing enroute through New tJersey, Pennsylrtini:i, Ohio and Indi- 
nnn. Tl~ere  is clearly n jurisdictional basis for Fedem1 prosecution, 
but the case to be 111:~de therefor is not nearly as persuasive. T1irl.e 
is no pwuliarly Fcder:d inrestigative function to be perfonned by 
Federnl agents. Tlw "rnallted" infornlation can as easily be t l~~nsmitt  ed 
from New York to other local authorities as to Federnl authorities. 

Unless Federal agents pire more efficient or energetic about sucli 
cases it is just as easy for locnl police to perform the investigation 
11nd :tpprehension function. There is no cloubt, however. that in many 
areas, Federal agents are more energetic and effectix-e. This is nppar- 
ently true, for example, in the bank robbeq field. This greater effec- 
tiveness of Federal law enforcement undoubtedly furnisl~es some gen- , 

ern1 Imssure for enlarging Fecleral investigatory and prosecutorialpl>- 
emtions. Federal agents begin to handle some types of crimes just 
bemuse they do the job better, and local police begin to defer :ind 
abdicate their function for this same reason. 

Once the lone car thief is apprehended, there is some limited id -  
vantage in Federnl prosecufion since vital witnesses are likely to be 
locnted in h t l i  Sew York and Chica--for example: the owner of 
the car; someone who sm the thief drive off: the apprehending officer: 
someone else in Chicago who can connect the thief with the car. Also, 
Illinois where the defendant was arrested. may hare little interest in 
prosecuting the thief. I t s  only contCwt with him and the offense is 
thnt lie was apprellended there. I t  has only slightl?- more interest in 
prosecution of this defendant than does Kew .Jersey or Pennsylvanin or 

Under S111dy Drnft swtion 207 such circ~unstmces could amount to a "snl~- 
~tantinl I k l e n ~ l  interc4." Imt if effectire nonfedernl prosecution could he l~ntl, 
t l ~ r  section nutllorizt*~ discontinlln~ic.e of the Federnl action and directs the I++ 
era! ni~tl~oritirs to cbnnperate with State nnd local agencies, by mnking nvnilable 
rvitltmcc nlrcmly gathered nnd otherwise. 
" Rule 17 ( e ) ,  FED R. C ~ Y .  P. 



Ohio or  Indiana. Nev  York should hare more interest in the matter, 
but to prosecute, it would linve to extradite t.he defenclant and deal 
wit11 the witness problem. 

Federal inx-estigation and prosecntion of what is essentially a local 
offense m y  also 1)e npproprinte where the case involves corruption 
of locnl government or, for  some othrr reason, n breakdon-n of loc:11 
law enforcement.* The charge itself, for example, may involve cor- 
ruption of local governmental officials. As il1iistr.zted by the llinrmla 
prosecution, clisc~weil mcpru. jurisdictlond lxise~ for  Feclernl prosecn- 
tion in such cases will often 1)r nrailsMe. And Federal investigation and 
prosecutio~i may be clesimble Iwcnuse local law enforcement may find 
it difficult or  ar~kn-:lrd to proceecl since locnl officials are involved. 
Fecleral interwit ion in such cases is justified by the smne type of rea- 
soning that might 1e:td n State governor to send a special prosecutor 
to a local coimty to  prosecnte a c:~se of local corruption. 

Local corrnption niny be the jiistification for  Federal involrement 
in other ways. El-en tliou,oh those to be crimindly charged may not 
themselves be local officials and there m a r  1)e no eridence usable in 
conrt to proceed against local officials, there may be concern that the 
offenclers will be able to corrnpt local officids and thus block local 
prosecution. This  is a more speculative Ixwis for  Federal prosecution 
since it may depend on mere suspicion rather than the n:iture of the 
c h r g e ,  the position of the accused or  other snch ftlctors. But it is 
clifficult to reject it as an aclequate jnstification~ particularly where 
siich suspicions are strong. 

Local Ian- enforc~ment, mny break c1on-n because of reasons other 
than corruption. A locnl official mn;r be incompetent or  local policc 
or prosecutorial operations mny be innrleqnately staffed. O r  there may 
lm :ui unwillingness to prosecute cerhin tgpes of cases because of the 
attitudes of the local community. An example of the latter category 
\~*onlcl seem to be those Fecleral prosecutions ~ r h e r e  there has been 
violence against civil rights workers, and local law enforcement has 
not moved ngainst the law riolators.** The principle upon which Fed- 
eral intervention is justified here \\-ould seem to be simply a logical 
extension of those cases u--here Federal inrolwment is bused upon cor- 
ruption or breakdown in  local Ian- enforcement from other causes. 
.Tmtification for  Federal intervention may also he derivecl. however, 
from the Federal government's special responsihili5 for  elimjnatinp 
unconstitutional disc.rinlination from the. society. Prmecut!ons of 
this type usu:dlr invo11-e crimes of violenccassault.  kidna,ppmn? and 
homicide, for example. Absent some cotmnercc-connected actimty or 
occurrence on R Fecleml enclave, not usuallv present in these cases, 
there are very few c h n r p s  avnilablc for the Federal prosecutor to use 
l~nder  existing law. Thus where the underlying conauct i n r o l v ~ s . l ~ o l ~ ~ -  
cide. the Federal charge mag inrolre conspirwy to injure any c~tizen In 
the free exercise of any ripht secured to him by the Constitution under 
18 U.S.C. 5 241: for  which the maximum pen:iIty i s  10 years' im- 
prisonment. There is an odd quality nboiit sncli cases since both the 

The Study Draft pro-rides that such circumstances give rise to a "sub- 
stnr~ti:~l Federal interest." (section 207) 

**Section 207 proridcs that thrre is n substantial Federal interest "where 
Federal intervention is rieeessav to protect civil rights." 



nature of the charge and the possible penalty bear little resemblance 
to the usual charge m1d penalty for conduct of the type involved.* 
Available statutory charges could perhaps be made more specific and 
the penalties increased accordingly. I t  is probabl desirable to follow 
the pattern set by present section 241 :md treat t 4 is by special provi- 
sion rather than under any type of p e r a l  jurisdictional formula. The 
problem qould remain of how to h i t  Federal intervention to those 
Instances where it is particularly jusaed.  

A11 a m  in which the Federal investiptoq- and prosecutorial arms 
liave become more active in recent years is that of organized crime. 
Jlultiple justifications for Federal inrolrement in t.his area can be 
articulated. The criminal activities involved--e.g., gambling, nnr- 
cotics, prostitution, and loansharking-frequently hare an interstate 
dimenslon. Indeed, implicit in the assumption that them is organized 
crime, R J I d a  or a syndicate is that criminal o erations in d~fferent 
cities are not only highly organized within t g e local jurisdiction 
but connected somehow to related o erations in other parts of the 
country. Federal intervention can t l? us be justified on the ground 
that Federal investigation is easier and more practicable, as in t.he 
caw of the car theft ring, discussed wpm. Stated another way, the 
crimes perpetuated by organized criminal o erations fre~uently hnre 
an interstate aspect that otherwise just' 2' es Federal involvement. 
A second justification is that to succeed organized crime usually re- 

uires the corm tion of local oficials. This previously discussed justl- 
Ication for F e l  e n 1  involvenlent thus may be present here. Finrlly 
justification can be found in the general argument that or 

P Yiaa crimo o w  n crime threat to the society on a national scale, t lat the 
States lave insufficient resources or capabilities to cope n-ith the prob- 
lem and that therefore highly trained Federal investigative :~nd 
prosecutmial personnel must fill the gap. 

A general justification for Federal mrolrement in the organized 
crimo field can thus easily be articulated. The dificulty is that s cific 
jurisdictional basfs for particular prosecutions must be foul$ too. 
Where the criminal conduct falls into an existing Fedeml crime 
category, for example, an interstate white slave transportation. there 
is no problem. Rut sometimes the conduct involved does not fall into 
an es~sting category. To deal with this problem the tendency has been 
to expand the reach of Federal criminal authority by provisions such 
as 18 U.S.C. $1952. Every time Federal jurisdiction is thus expanded, 
however, another cntegov of cases is created where the difficult choice 
must be made whether pederal interrention is justified in the par- 
ticular instance. 

Tho foregoing focuses on the theoretical jnstifications for Federal 
investigation and prosecution. There are some 1)ractical sides to tho 
problem that merit mention. Federal investigatory practices may 
follow many different patterns. There may, for example, be a specific 
complaint or occurrence that suggests a Federal riolation and pre- 
cipitates investigation by Federal agents. But in some areas-par- 
ticularly in connection mith organized crime--investigation may tend 

* Sot2 thnt n homicide committed in the course of denying another the free 
exercise of his civil rights under chapter 15 of the Study Drnft would In! 
~ w ~ i s h ~ ~ b l e  ns n Federnl homicide nnder proposed section 1601, pursuant to sec- 
tion 201 (b)  , the "piggyback jurisdictional pmision. 



to focus generally on particular individuals. Such investigation may 
produce evidence of criminal violations, both local and Federal. OFF 
e~idence of a Federal violation has been developed, one n-oulcl antlcl- 
pate a tendencp to use the material so dex-eloped and initiate tl Federal 
prosecution-nltl~ou&, on the facts. the case map not be one that is 
particnlarly appropriate for Federal inter~ention, according to a 
theoretical :lnal?-sis. h recent memorandum prepared by the F B I  de- 
scribing 1 1 0 ~  it exercises its investigati~e juriscliction in colmection 
~ i t h  gambling is llelpful : 

With regard to gambling, it should be noted that all e m -  
bling violations fall within the jurisdictj,on of local  la^ en- 
forcement :~gencies a?? only those 1-iolati?ns inyol+g some 
type of interstate activlty come within the investigative juris- 
diction of the FBI .  . . . The basic aim of the Feder:d anti- 
ganlblin-g statutes is to deny to racketeers and gamblers facili- 
ties in interstate commerce for com~unication and travel 
which -i~ould seriously hilmper the rapid flow of information, 
inter~titte travel, and movemcnt of funds upon which the gam- 
bling empire depends for its rery existence. 

I n  those instances where F B I  investigations prore that no 
interstate activity exists, the facts relative to local gambling 
violations are disseminated to local authorities. I n  many in- 
stances, our Agents hare signed affidarits for issuance of state 
search rnrrants in order to enable local authorities to raid 
and arrest gan~blers. 

The criterion as to whether Federal gambling violations 
exist is dependent. upon clevelopment of sufficient, admissible 
e d e n c e  indicating that interstate travel or an interstate 
commnnication facility is being used in conncctioil v i t h  a 
gambling enterprise. 

-4. second practical aspect of the problem is the fact that how a 
broad Federal criminal jurisdiction is exercised in practice will in- 
eritxbly he determined in part by how nmnpower resources are 
allocated and how sspecializecl personnel hecome in particular fields. 
The existence of a special bank robbery investigatire force and a 
very large staff worl<ing exclusively on organized crime mntters, for 
example, in practice conditions the number of prosecutions brought 
in these areas-xh a tever theory of Federal intervention is followed. 
On the other hand, devotion of specialized manpower to particu- 
lar meas ilself represents a judg~nent as to the types of matters 
w h e r ~  Federal involvement is particularly appropriate-although it 
is not a juclgment relating to the facts of n particular case. 

Finally, mother rwent mmo~*andnm from the F B I  suggests mis- 
cellnneous other factors that in pmctice determine \rhether a Federal 
prosecution is brongllt in a case where there is clearly Federal juris- 
diction. 

With respect to Dyer Act, National Stolen Property Act, 
thefts from interstate shipments and impersonation viola- 
tions, declinations rendered by United States Attorneys are 
frequently based on the subject being charged with a more 
severe local crime. 
;ic * * * * * * 



Additionally, TTnitecl St,ntes Attorneys particularly in Dyer 
-let, Natioid Stolen Property Act, thefts from interstate 
shi ments and impersonation violations, have declined Fecl- P era prosecution in less aggravated cases due to crowded court 
conditions and/or the shortage of Assistant United States 
Attorneys. 

I t  has also been observed there is a recent trend by United 
States Attorneys and/or Federal courts to nrbitmrily decline 
Federal prosecution in favor of handling by local or military 
courts. 

Even from the foregoing brief discussion, it should be apparent 
that it is probably not feasible to describe in any redly precise and 
specijic form the types of factors that should determine. m the contest 
of a particular auslliary offense, whether Federnl prosecution should 
be undertaken. I f  this were possible, these factors could be incorpo- 
rnted into the statutory definition of Federal jurisdiction-as a legis- 
lative limitntion on that jurisdiction. But the factors involved :we 
too comples and too diverse for treatment in this form. The best that 
can be hoped for probably is to articulate criteria in a more generalized 
form that will function as iidelines for, and not as lirmtations on, 
the exercise of Federal juris iction. 
B. Nethods of Control 

S 
The most e5cient method for setting limits on the Federal govern- 

ment's nusiliary law enforcenlent role would be to incorporate those 
limits into the statutes thenlselves as lin~itations on Federal authority. 
Such nn :~pproach would build into the sptem certain important nt- 
tributes. It it-odd insure that the criteria of linlitntion were available 
in a form that was clearly communicated to  those viho inrestigate ancl 
prosecute. -4nd the courts would see to it that the statutory limit a t' lons 
were being followed. 

If  it is not feasible.to incorporate such limitations into the statutes, 
other methods must be devised that will insure that the appropriate 
criterin are being commanicatect to personnel in the field: determine 
whether the criteria are being follo-xed in pr::ctice-by some routin- 
ized feedback n~ecl~anism,,l)erlinps; and provide for some system to en- 
force ncllierence to the cr~terin. In  the following para f~aphs  some of 
the possible mecl~nnisms of control-and some of their general ad- 
rantnges and disad~antaps-are briefly revie\wd : 

( 1 )  The Limitation of Reeourca 
I t  is not clear that the fact that the law enforcement resources of the 

Federal gorernnlent are limited provides a very useful control mech- 
anism. Undoubtedly, the relatively small number of Federal law en- 
forccment agents ancl proserutoriul stafl' (limited nt least in rompari- 
son to local law enforcen~rnt personnel and the size of the overall 
crime problem in the nation) imnose a limitation on how extensive n 
use can be made of an enlarged Federal criminal jurisdiction. But the 
fact of limited resources proricles no guidnnre as to how those resources 
are to be used. Moreorer, absent criteria of limitation clearly set forth, 
the fact of an enlarged statutory jurisdiction may create a pressure for 
increasing resources. 



( 2 )  Infernal Pol iq  Contro7s 
- i t  present, the Criminal Dirisiorl issnes to the rnitecl States -it- 

torueys, in various forms. statenlents of policy to p i d e  the exercise 
of prnsec~ntori:~l diccretion. With appropriate rcfmements, this method 
of control is arailable for nse in controlling the exercise of judsdic- 
tion. Tillatever jurisclictional formula approach is taken, this method 
of policy control can be a r-ital link in the Federnl prosecu- 
torial oper a t' lon. 

Too heavy a reliance on this method to  control an enlarged Federal 
authority would, howerer, probably be misplaced. TTncler present 
practice, such departmental policy is generally riot made public al- 
though it occasionally comes to light as a result of decisions such as 
Ii'ed7nond. s u p w .  or other actions. (For  example. Attorney General 
Rogers did publish as a press release a significant. p01ic;y statement 
genwally h n i ~ i n g  Federal prosecutions that are based on conduct that 
was the subject of prior State prosecutions.) Limitations on the eser- 
cise of jurisdiction that were not published would not be rery reassur- 
ing to Congress or the public. The absence of publication permits easy 
change of the general policy and makes deriations in par t ic~~lar  cases 
more possible. -1s the present system operates, there is no routinized 
feedback mechanism and few methods to ensure adherence are nrail- 
:~ble. Undonbteclly, this internal s-@em can be impro~ed.  One such 
impr.01-ement would lead to the mechanism clisciissed iinmei1iatel-j 
below. 

(3)  Administrative Regulations Prmulgated by  tlw, Attorney 
General * 

Tlle traditional or typical r a y  to limit a large discretion delegated 
b~ tlie legislature to nn administrative aEencBy is for that a e n c y  to 
promulgatc administrati\w regulations. Such regulations if promul- 
gated by the ;ittonley General to k n i t  an enlarged auxiliary prosecu- 
torial authority would closely resemble the internal policy statements 
tliscussed &ore. r i t h  some differences, however. The fact of promul- 
mtion in quasi-le,pislatire form ine~itablg leads to more careful, spe- - . 
c~fic draftsmnnshn. Publicat ion in tliis for111 would com~nunicate to 
the Congress and the public in reliable form just what limitations the 
Departmentlt of Justice is setting on itself in its  la^ enforcement role. 

The use of ahinis t ra t ive  regulat.ions for tliis purpose has some limi- 
tations. Again. there is no routinized feedback system. Presumably, 
Fnited States Attorneys in the field will ndhere to such f o n d l y  
~momnlgntecl statements of policy, but they prosecute thousands of 
cases each year ancl some derintions are likely to occur. S:lnctions gen- 
erally available to the Attorney General to enforce compliance by 
United States Attorneys n it11 replat.ions nnd policy arc diverse. 
Tnited Stntes Attorneys' appointments are for 5-year periods. I t  
would be unusual for a Vnited Stntes Attorney to fly in tlie face of n 
specific, cleitrly applicable policv issued by his nominal snperior. But 
if tliare is anv room for doubt, about the applicability of the policy in 
the particular case, disputes can ancl ha\-e arisen. There is no formal, 
readily arailable met l id  for resolring mch conflicts. W ~ I  they do 
arise, they are somehon- resolred on nn ad lloc basis. The fact. of pub- 
lication may itself supply part of the need here. Defendants particu- 

*See note*, p. F2, supra.. 



lady codd be expected to inform Washington that a prosecution of 
tliem fails to comply with departmental policy. Iicliance on defend:ints 
for this purpose raises, Iiowevcr, another issue-the estent to  wliicli 
defendants can claim the benefit of &e policy issued in the form of 
regulations. 

The most effective system for insuring compliance with such regu- 
lations would be to perniit 1itiq:ition on tlie question of their apldi- 
cability.* Tlie obrious possibility would be to > e m i t  defendants to  I raise tlie issue. Permitting them to do so would mild into the systen~ 
as effective a method ns possible for insuring compliance nit11 tlie 

r e ~ % i z ~ f ~ g  defendants to litigate the issue has many disndnntaes,  
lion-crer. Arguably, it permits l i t i~ation on an issue-e-9.. exerclse 
of prosecutor's discretion-that tnclirionally has been outside the pur- 
rien- of tlie courts. I t  permits the co~u-ts to become inrolved in what 
mq-  be deemed an issue. il~nppropriate for jndicinl resolution-ie., 
how Federal resources can be used most efficiently and effectively. I t  
would give defendants t l ~ e  benefit of r e ~ ~ l t ~ t i o n s  not intended for 
their protection but. mtlicr only to allocate Federal law enforcement 
resources in the auxiliary enforcement area-to avoid too enlarged 
an exercise of law enforcement nuthority by the Federal government. 
I t  would inject additional issues into criminal prosecutions already 
heavily burdened b complexities. Pernlittino defendants to litigate h' would, insofar as t e regul:itions kconie emGroiled in litigious con- 
troversy. also lead to delays m d  confusion in their implement a t' lon. 
Finally, if the regulations :Ire in quasi-legislative f o ~ m  and if defentl- 
ants nro permitted to litigate their applicability, there is little nd- 
mntage gained by promulg:~tinp limitations 011 tlie exercise of :111 
espantled jurisdiction in t h ~ s  form. They may as \re11 be incorporated 
lrlto tlie statute itself. 

There are counter-arguments to be made in favor of permitting liti- 
gation by defendants. Even if not intended for their benefit, this 
~rould not be the first instance in which a party \vas permitted to liti- 
gate a regulation not intended as such for his benefit. (The problem 
comes 1111 in connection wit11 statutory standing provisions fclmed 
in terms of ":drersc effect" or bbnggrierement.") Moreover. an arpl-  
ment c:in even be made that tlrfendants shonltl 1w considered tlie benc- 
ficiaries of policies that limit the power of thc Federal government 
to prosecnte them. Such : ~ n  :wgument. m:iy be more or less persuasive 
depending on the content of the particular policy. 

\Vl~:~tever conclusion is reached on the question of whether. if ?d- 
niinistr;itire ~ ~ l a t i o i i s  tire heavily relied upon :is a control dence, 
defendants should be allowed tn l i t ip te  tlicir me:ining. it should be 
kept in mind that the courts conce~rably could interrene anyway. 
altho~lgh i t  is unlikely if r~l)pl-opriate steps itre taken to forestall the 
posihility. Espress statutory pro~isions Imrring juclicial cons id el^- 
tion of particular issues 1~11-e on occasion been disregarded--e.g., 
wliero the issue inrolred l i d  a constitution:~l dimension-but this is 
unlikely to occur. 

To illustrate the problem in 11 context where there is no such statu- 
tory 1:uiguage precluding judicial review. consider the decision in Red- 

*Section 207 would not lnnkr litignble any guidelines promulgated thereunder 
by the Attorney General. 



n2.011d. mentioned su  1.0, wlicre tlie poreriiment on its ovn motion 
raised the fact that t ! le instimt prosecution violated an internal prose- 
cutorial policy and lnoveil in the Supreme ('ourt to dismiss below on 
this ground. W l a t  will a trial court clo now \\-hen n clefenr1:int moves 
to dismiss a proseci~tion on Llle ground that the Red~~,onrl policy has 
been riol:ltccl! IJThat would :I trial court do if the inotion to dismiss 
viere based upon an alleged violation of the Rogers no-mnltiplc-Stnle- 
Federal prosecntion policy, mentionecl above ! 

It should be noted that such issues hare geuerull~ not :wise11 i11 the 
pnst because few such policies hare been m:lcle public. The. Rogers 
press release, the disclosure in h'edmo?id I-. Onited States. and the 
Attorney General's regulations on publicity are arno?g the few pub- 
lished indicntions of departmental criminnl prosecut1011 policy. The 
use genert~lly of published tlchinistratire regulations for this pur- 

a loiis, pose, sucli as the Fecleral Register or Code of Fecleral Kegul t' 
woulcl thus constitute $1 niarliecl departure ill practice for the Ilepart- 
lnent of Justice. 

[One final note on this issue. If there is n concern in Congress that. 
too large n cliscrction is being delegated to the Attonley General under 
a general formula approach, promulgation of :~clministratire regula- 
tions to limit that discretion will probably not allay that concern 
unless Congress sees the regul~tions in advance. An alternative pos- 
sibility would be to establish a nlechanism whereby the administratjre 
regulations promulgated go into effect only after a specified penod 
and only if Conpess does not meanwhile disapprove.] 

(4) Other Legislative Contr.oL 
(a) Derlmatiom of policy.-One suggestion is that Congress formu- 

late general policy goals, particularly regarcling the auxiliary en- 
forcement, climension of Fecleral prosecutorin1 autliority-probably 
at the beginning of the Code, Admi~iistrative regulations such as those 
described abore might be f o ~ ~ n d a t e d  to implement these more gen- 
erally stated statutory policy statements. 

Such general legislative policy ststeiuents no doubt are useful and 
desirable. They will set the tone of the pla~inecl Federal role. Iiicieed 
the entire Iegislittive history of the proposed Cocle viill also serve this 
function. The significance of such inaterials slionld not be owr-esti- 
mated. however. I f  framed in general tenns, they provide no specific 
guidance; they set a tone only. Uoreorer, unlike specific statutory 
limitations or eren general policy statements that are closely related 
to specific statutorv prorisions, sucli general policy declarations would 
hare no specific effectice sanction behmcl them, or olicing effect. 

(b) Approp~~iot io~u and nmendi~tp roaww.-&ngress, of course. 
always has an overriding power to control how legslation is imple- 
mented through its power over appropriations-in other rrords. the 
resources with which to prosecute-and its power to amend legisla- 
tion. It is soinetinles n clifficult power to exercise, however. First tliere 
are usual complexities of the legislatire and approprintions process 
itself. Seronc1l;v. it. is a shotgiin when n rifle might be nwre appro- 
pr ia te  i t  is difficult to use tlie power over appropriations to control 
the minutiae of Federal law cn forcement policy. 

(c) A"i'atutoq co?zt~ol nwclicmi.~ms.-There nre a variety of clifl'erent 
statutory npproaches that might be used to establish mechanisnls or 
procedures for dealing with the n u s i l i a ~  enforcement role. 



One suggested approach would require thnt. a specific judgment must 
be made-the judgment function could be assigued to the investigating 
cigncy, the Vnited St:ites A t t o n i e ~  inlrolved or  tlie -1ttorney General, 
or tlie concurrence of more t l ~ : ~ n  one might be required-that Stnte 
prosecution would not be an effectire alternative. Such a juclpe?t  
might be required in all cases, or in individual cases falling into specl- 
fied categor~es. O r  Congress miglit nxuidate that the Attor~iey Gen- 
eral specify classes of cases in which, treating them :IS n class, State 
ltiw enforcenlent woulcl be :ui ell'ectiw :~ltern:ltivc. Insofar as  such n 
judgment. is required in the individual case. i t  is not clear that  this is 
not already being done. -1 s t n t u t o r ~  to this effect 11-ould. 
however. inxure that with a judpnent \\.oulrl be made. by di0111, and in 
tenns that fitlor State prosecution as :i first choice. I f  the -Attorney 
General can in fact clearly specify cZn.ssee of cases where, across the 
board. State rroulcl he m effective al ternat i~e,  :I case may 
be made for cxch~ding such classes from the scope of Federal crimilial 
authority.* 

A second type of :~pproacli-much more co~nplcs and farreaching 
in its iniplications-would involve Stnte and local prosecutors in the 
clecision-ni:iking process. It is submitted that. at this time, tlie 110s- 
sibilities uncler such an  approach do not present practicable alternn- 
tires. The are likely to cre:ite more problems tlian they would 
solve. I n  t i" ie interest of 11 colnprehensi~e prcsent:~tion and in ~ i e w  of 
tlic chance that n l j  jud,ament on the matter IS erroneous. these possi- 
bilities are briefly described liere. I t  tlie very least, discussion of 
some of these inecli:~nisrns will w~ggest sowe of tlie special coin desities \ of the State-Federal ~.el:ltionsliip in the law enforcement fie d. 

A procedure might. for  es:~~iiple, be set up, for  certain categories 
of cases, that would require as :i precondition for  Feclernl prosecution 
that some showing be m:de that the State is unable to  prosecute. Such 
t~ slio~ring ~ i l i g l ~ t  be linlited nlcrely to thc requirement. that the local 
prosecutor xnust request Fec1er:ll prosecution or  n further require- 
ment t h t  tlie State ri~ust demonstrate i nnb i l i t~  to pulsue tho prosecu- 
tion itself. I f  tlie major colicern here is the possibili* of Federal 
~ ~ s r ~ r p a t i o ~ i  of State 1i1tv enfoirement responsibility. a request require- 
ment sllo111d sutiice. I f  the cwncern is that tlie States n-ol~ld take 
:~dvantage to ernclt. res~~onsihility, a requirement that  there be some 
shotring of inability would be prefemble. Such n request or  dernon- 
stntion-of-inability-to-prosecut.e provision could be 2ttached to partic- 
ular offenses, could he generillly :ipplia~l,lc to so-cnlled auxiliary of- 
fenses, or  cvmlcl be ni:lilc applic:~l)lc to selivted categories of ansiliary 
otlensrs. Such provisions could, for esaniple, be made applicable only 
to otfeiises where tlic Fccleral interest in  rosecu cut ion is deemed slight 
or where State concern al~out possible Federal usurpation is great. 

Either :I request or  clel~~o~~str:ltion o f  inability xorision \rould 
raise a host of problems, some of wllicli arc set forth be ! ow : 

TT'ho  nus st make the request ! Suppose. for esmnple. an offense lias 
been coniniitted in  more than one county or  more than one State. Must 
:ill the concerned local prosec~~tors  submit such requests! To whom 

Sote thet Stndy Drr~ft sertim 207 nnthorizes but docs not require Federal 
r~ritltorities to decline or discontinue tlie exercise of jurisdiction in mntters which 
"can effectirely be prosecuted by nonfcderal agencies" (and 11s to which there is no 
substantial Federal interrst.) 



must the request IIC submitted ? The TTnitod States -1Hor11ey or the 
Dep~rtment of Justice? What is the effect, of such a request,? C~LII 
the I'nited States Attorney or  tlie Dep:irtment of Justice still refuse 
to prosocute? Is the State or local prosecutor estopped from prosecutmg 
once he has submitted sl~cll a request-whether or not i t  is acted upon? 
\ l i n t  is the effect of n Federal prosecution \vhere the request required 
by statute is not. made! Should the defendalit be entitled to the benefit 
of n failure to comply d l 1  such n statutory requirement ? If n dcnlon- 
strntion of inability is required, in what f o 1 ~  must it be mntlc! TO 
whom ? What standnrd of proof is r~quirecl ? I s  some type of licnring 
on the issue available? Wllat other penel*nl ndn~inistrnt~ve burdens 
would either a request or c1emonstr:ltion provision impose on h n -  en- 
forcement# Particularly, how much delay mould it. inject into the 
process of initiating prosecut ions ! 

There is a requirement imposed by certnin Departnlent of .Justice 
internal policy mcmornndn that State request or consultation \n th  
Stnte o5cinls in connection with certain limited categories of offenses 
must precede the init intion of Federal prosecution. The npprondi de- 
scribed here in effect \vonld broaden tlie npplicnbility of such require- 
ments and impose it 1)y statute. 

A request or demonstration provision may in actual practice simply 
evolve into 3 statutor requirement that Stnte and Federal officials 
consult before the Fe c f  em1 g o r e m e n t  initiates a prosecution for an 
ausiliary offense. Silice such consul tat ion occ~lrs nnupay in many in- 
stances, imposing such :I requirement by statute would not have a lar 
in1 )act. It would tend to malie the fact of such consultation more visib y e 
an& to elnphasizo the slmial  nature of uusiliary Federal rrilninal 
jurisdiction. 

The mechanism described abot-e \vould not work at all where the 
justification for Federal interrention is the local prosecutor% unndl- 
ingness to prosecute. The State official could bar Federal ns well as 
State prosecution sin1 ly by not making a request. An alternative 
mechanism to deal wit I' 1 such cases mi ht  require a Federal  rosec cut or 
to give first option to prosecl~te to the. 3 tato ollicinl. I f  he failed to take 
up that option-n-hether because of inability or unwillingness-the 
Federal government would be free to prosccnte. Such nri :~pproach 
tvould protect against. Federal usurpntlon; it would not, by itself, 
guard against undue State reliance on the Federal gorernment hnn- 
dling the criminal prosecution function. 

Fronl all of the foregoing, it should be :~pparent. that Federnl 
msiliary criminal jurisdiction is sin1 13- :I nlctl~od b-j- which the Ferl- 
era1 govenlment chooses to aid local i w  enfo~~cernent. Hot it is slirely 
not the only means. Other methods are nlre:~dy in use. I~idred, looking 
to nll of the diverse fornls such supplementation takes, the Federal 
government is engaged in a l m l  law enforcement aid program of 
great magnitude. Thus tlie Lnm Enforcenlrnt ,issistance -1ct. of 1068 l8 
bolsters local law enforcement by direct final~cial aid rather than by 
the use of Federal personnel and institutions. Other more indirect 

=42 U.S.C. $3701 et b ~ q .  



means are also being used. Federal agencies, ssuch as the FBI .  already 
are henv i l~  involved in the t.rnining of local police personnel. T e a l  
police am11 themselves of sucli Federal aids as the F B I  fingerprint 
identification files ancl the new NCIC information links. 

These various aids to local Inw enforce~~ienf are usuallj viewed in 
terms of helping local law cni'orcement agencies to keep up or alicnd 
of their o m  problems. They could also h viewed as a means for re- 
ducing the necessity for a bolstering of local lam- enforcement by Fed- 
oral i~ivestigation and prosecution. To illustrate the point, suppose. for 
,z ~nonimt. t h t  the Fecleral government desired to unburden itself of 
its  rosecu cut ion loilcl in, let 11s say, 1)yer Act cases ancl turn them over to 
local pvernn~ent .  Disregard at this point the practical dificulties tliat 
local prosecutors I\-onld hare in t r ~ i n g  such cases. Would local pros- 
ecutols be \\illing voluntarily to assume the burden of prosecution? 
I assumr that they would not. Suppose, lio\vever. they were encourage$ 
to do so by Fec1er:d grants gearecl somelio\v to the additional cspencli- 
ture of Ian- enforcement resources that sucli prosecutions would entail. 
I am not seriously proposing sucli a plan, although I do not consider 
it outside the realm of possibility. I use it only to  i l l~~st ra te  the point 
that Federal assistnnce can take forms other than inwstiption nncl 
prosecution and t h t  one of those alternative forms of a~cl-~no?~ey 
grunts-might possibly he iisetl 11s :I n1e:lns to direct prosecutions 11110 

the State courts. 
The Federal legislatire powcr niaF also be exercised in other ways. 

As discussed above, it often Inny be clificult for :i local prosecutor to 
try :I case, such as n Dyer Act prosecution, because of tlic proble~ns of 
obtaining witnesses from anoklier State, Sllonld Congress establish 
by TJcde~d statute a procedure giving n local proseci~tor the smile 
ready capability for subpoeli:ling a ~ i t n e s s  from another part of the 
comitry that a United St:ites Attorney has under rule I t  of the Fed- 
eral Rules? TYhctlier this is desirable is open to argument. The 110s- 
sibility of abuses of such :i shitutory i~~~t l io r i ty  by local prosecutors 
limy 1)c deemed great. T o  a\.oitl such abuses it ~ o u l c l  be necessary to 
provide adequate procedural ~wotections. Sot  only might these make 
the use of such a statute p:~rticularlv cumbersome, but the statute 
~ o u l c l  probably then not accomplish much beyond what is alreacly 
:lrail:lble under misting law. 

Forty-sis States Ilnvc ennc(ecl, in somc fo rn~ ,  the ITniform ,ict to 
Secnrc the Attendnnce of Wit ~iesses from without a State in Crinlinal 
Proccclings. That ,ict, prorides in pertinent part : 

6 9. Summoning TTitnesses in this State to Testifir in ,in- 
other State.-If a judge of n court of record in any state 
which by its lnws has m:~tle provision for conlm:i~irling per- 
solis within t h t  state to attend and tcsti* in this stnte certi- 
fies under the .w:d of such court thnt there is a crinlinal prose- 
cution pending in such court, . . . thnt a person being within 
this state is :I rnaterial witness in sllcl~ prosecution. . . . and 
tliat. 1Lis presence will 11e ~aquirecl for n specified number of 
(lays, upon p~.csentntioii ( I P  snch certificate to any judge of 
31 c-ourt of record in the cmnty in whicli such pelson is, sucli 
judge shall fis a time sncl pl:~ce for a hearing, ancl shall make 
1111 order directing the witness to appear at a time and place 
certain for the Ilearing. 



I f  at  a hearing the judge determines that the witness is 
mate~.ial and necessary, that it will not cause unclue l~xrdship 
to the witness to be cornpelled to attend and testify in the 
prosecution . . . and that the laws of the state in which the 
prosecution is pending . . . d l  p i ~ e  to him protection from 
arrest ancl the service of ciril and criminal process, he shall 
issue a summons, with a copy of the certificate nttnclieil, 
directing the witness to attend and testify in the court where 
the prosecution is pending. . . . 

I f  the witness, who IS summoned as above provided, after 
being paid or tendered bj- some properly authorized person 
the sum of 10 cents a mile for each mile by the ordinary t m r -  
eled route to and from the court 11-here the prosecution is pend- 
ing and fire dollars for a c h  day, that he is required to travel 
and attend as n witness. failsnithout good cause to attend and 
testify as directed in the summons, he shall be punished in 
the manner provided for the punishment of any witness who 
clisoboys a sumn~ons issued from a court, of record in this 
state. 

This Act thus requires recipmcity in the requesting State and n 
cleter~ninntion based upon a hearing that the witness is mnteria! and 
necessarv nncl that it will not cause undue hardship to c:iuse lilm to 
attend. The constitutionality of the Act has been upheld by the Su- 
preme Court.lS It has also been helcl not to inrolve nn interstate 
c~mpnc t ,=~  which is another clerice by which the States might nccom- 
plisli a similar result.. The Constitution, of conrse, precludes the mnk- 
ing of such con~pacts without congressional  ons sent.^' But there is 
nlrencly on the Federal statute books a consent prorision generajly 
nutliorizing interstate compacts in the field of law enforcement. Sectlon 
112, Title 4 of theTJnited States Code, provides : 

(a)  The consent of Congress is hereby given to any two 
or more States to enter into agreements or compacts for co- 
operative effort and mutual assistance in the prevention of 
crime and in the enforcement of their respectit-e criminal laws 
and policies. and to establish such apencies,,joint or othern-ise, 
ns they may deem desirable for making efiectil-e such agree- 
ments and compacts. . , . 

I f  by Federal legislation. the procedures for obtaining out-of-State 
witnesses in State proceedings could be mzde less cumbersome than 
under the Uniform Act, without opening the door to serious abuses 
such 1episl:ttion w o ~ ~ l d  be desirable. This is one l~iore illustration of 
lie\\- f noth her type of Federal legislati\-e action nliglit be used to sup- 
plement local law enforcement. 

-hother  approach to the j)roblen~ of snpplement:~tion rcli~tes to the 
incarceration function of the c rh ina l  process. Federal conviction 
11s11n1ly meiins incarceration in a Federal in~titution. The President's 
Commission on T,:Iw Enforcement ancl the Adnlinistrntion of Criminal 
.Justice ~went ly  made some detailed recommendations on the subject 
that suggest ngain the \.ilriet;y of approaches that m:~y be tnken: 

" Nezo Yorli r. O'Ncill. 359 U.S. 1 (1950). 
In rc Sopcratdn, 30 N.J. Super. 373,104 A.2d 812 (1054). 
U.S. COXBT. art. I, 8 10. 



The large majority of Federal offenders could 1ia1-e been 
prosecutecl in Stnte coulbts nncl conmitted to St. a t e correc- 
tional systems. Many of these State systems are at present 
inferior to Federal facilities :uld resources. But State and 
local programs of good quality hare a number of adrantages 
over Federal correctional progmms. As far  as institutional 
treatment is concerned, thc. Fccleral system is generally hand- 
icapped by the distancc of its fwilities from the liome coni- 
inunities of their iimates. Hanc lhp  the offender closer to 
home p r o d e s  more opportunity for maintaini?g fnmily 
and community ties: it f:lcilitntes reintegration mto com- 
munity life. . . . 

A large pi-oportion of Fccleral jurenile oft'enders, for es- 
ample, are Dyer Act violators, conricted of transporting 
stolen automobiles across State lines. l fany Dyer blct cases 
today are persistent otfcndcrs, and for some of these, who 
need long-term custody or high security, Federal correc- 
tional treatment is sensible. I t  is important to screen and 
classify carefully this hetcrogcneous gronp to separate these 
persons from less clangeroi~s offenders \\-hose needs may be 
no different from those of most juvenile offenders. Federal 
authorities already have announced n goal of direrting as 
m:uly jureniles offenders us possible to State authorities. 
This objectire is generally consistent with the position 
stated above ancl s110111d be implemented thoroughly. . . . 

In  most cases it ~ ~ o u l d  1w more feasible to clerelop a proc- 
ess of post-sentencing diversion, such as contracts for sen-- 
ice, in instances of trnnsfrr from the Federal to State or 
locnl systems. 'l'llis is the o~ily possible process in cases where 
there is no concurrent jurisdiction. 

Of course, if the progrmns of local institntions are inferior 
in quality to those of the Federal system, this reasoning loses 
its appeal. A11 too often tlw inferiority of State and local cor- 
rections is upparent. The diversion of Federal offenders into 
State channels therefore must be accompanied by rigorous 
eiforts to upgrade the quality of State and local correctional 
programming. Funds snred t.hrough reducing direct services 
of t.he Federal Gorernment could of course help contribute 
toward Fecleral aid t o  iniprore State and local corrections. 

On the other hand, some offenclers with special needs who 
are now in State and local facilities could be managed more 
eil'ect.i\-el in Federal fz~cilities. One such groul) is career 
criminals, offenders whoso invol\-einent in criminal activities 
is deliberate, profit.-seeking, professional. Indiviclunls in this 
group conlmonly have a long histoiy of criminal activity, in- 
t m a t e  relationships with crinlinal or delinquency associates, 
and deep alienation from societ and its inns and autliorlty. 
The Fedeml prison system, wit E its efficiently operated, cus- 
todiallj secure network of institutions, is  much better pre- 
pared to provido long-term confinement for such individuals 
than are most Stakes. . . . 

Tho foixgohg is not intenclecl as an exlxtustire list of alternative 
approaches. I t  is meant to suggest merely that  questions relating to 
Federal auxiliary criminal juriscliction should be seen as part of a 



much larger picture of Fecleral supplementation of local Inm w- 
f orcement. 

One of the crucial, though not necesslirily decisive, factors in weigh- 
ing alternatives in this area should be their relative costs. Determm- 
in$ the cost of operation of the Federal crinlin;tl s stem in p s s  terms 
is Itself a cornplicdecl tilsk. Such costs inclode, ibr example, t h t  of 
operating criminal investigntoq agencies; those parts of the United 
States Attorneys' offices and the Justice Department involred in crim- 
inal work: the Criminal .Justice Act; the criminal side of the Federal 
district and appellate courts; and the Federal prison and parole S ~ S -  
tem. Breaking down these figures to determine the cost of Federal 
auxiliary jurisdiction is somewhat more difficult. Ancl assessin the 
overall oost of enforcing a . r ituxiliarj- offense--such :is%ank rrtieul robbery-is still more comp ex. 

Eren if such :In accumte cost analysis is too dificult to make at 
this Itime, :lssessrnents clin bp made in rough terms. For esamp!o, 1 1 0 ~  
much time in gross terms F131 ngents spend on bank robbery ~nrestl- 
oations can be determined. The number of bank robbery prosecutions 
&ought each year is readily available. This figure conlpared n-it11 the 
total crimi11:il cnse load of the 1-nited States Attorneys' ofices can be 
used to derive a roilgll esti~nate of the costs of such proseci~tions. 
Findly, statistics we avnilable on the number of conrictecl bank rob- 
bers in Federal prisons. Tho cost of mnintninjng them should be de- 
terminable. The cost to the Federal government in rough terms of 
Federal enforcement of 18 U.S.C. $2113 thus should be capable of 
determination. 

Such figures \~ou ld  be useful in evnlutltin t.he clesimbility of the 
various appronches to the problem of supp f ementing local l i~w en- 
forcement. I do not advocate that the choices be made only on the 
basis of cost, but i t  is a relevant fwtor. A cost analysis approach, if 
used more frequently, might put the problem of Federnl supplementa- 
tion of local l a r  enforcement into a whole new perspect.irc. 

(Schwartz; October 23, 1969) 

The possibility of consolidating into a single comprehensi~e 'bjur- 
isdictional base'' e r e q  conceivable Federal hold on criminal activity, 
from use of the mails, "affecting commerce" or even "inrolvin~ Federal 
currency" has been explored. Such a scheme might establish tech- 
nical Federal jurisdiction over ~ i r tua l l  every offense committed in 
the country. Restraint in the exercise o f such all-embracing jurisdic- 
tion could be imposed by congressionnl declaration nnd executive im- 
plementation of a policy n p m s t  exercising jurisdiction if no sijpifi- 
cant Federal concern appeared. Thnt plan had much to commend it, 
inasmuch as the mere involven~ent of n letter or telephone call tells us 
nothing about the existence of a genuine Federnl concern with what 
may be a trivial local fraud or extortion, and it does not go fnr beyond 
some recent extensions of Federal criminal jurisdiction. E.g., 18 U.S.C. 



$8 1951 and 1052 (a wicle range of State offenses vhere interstate 
travel occurs or interst:lte coimncrce is affected) ; 21 U.S.C. $360n 
(dangerous drugs, whether or not in Federal comnerre. 011 grouncl 
that. intermingling of Federal nncl local commerce requires total con- 
trol) ; 18 U.S.C. $ 891 e t  sep. (extortionate credit transactions, also 
whether or not in Federal comnwce, on ground that even intrastate 
trxnswtions directly affect coinn~erce and f n d r a t e  baukrnptcy 
laws). However, the more conserratire course has been taken in 
proposed sections 201 though  813, clehing Feclernl jurisdiction sepa- 
rately with respect to each oflrnse and aroicling drastic alterations 
of the scope of the Federal rencl~. 

In.genera1, the plan here offered is to provide a "catalogue" of Fed- 
eral jurisclictional bases in proposed section 201. Tfhich items in the 
ciltalope will be associated with particular offenses will then be cleter- 
mined by explicit cross-refereuce in sections relating to indi-i-idual 
offenses. 

Of course, nlany offenses will l l n ~ ~ e  %uilt-in jurisdictional bases", 
i.e.. the very terms of the offense refer to the Federal government or 
federally re,qulntecl facilities, so that no cross-reference to the cata- 
logue in sect1011 201 will be required. This d l  generally be true of 
otienses directed against the Feclernl go\-er~ment itself, e.g., treason, 
perjt~ry, hnpersonathg a Federal officer. I t  will also be true of provi- 
sions banning the use of Federal facilities to defeat State policies on 
rrhich the central gorernlnent is essentially neutral, e.g.. transporting 
of liquor into clry States. 





MEMORANDUM 
on 

EXTRATERRITORIAL JURISDICTION : 
SECTION 208 

(Agata; May 5, 1970) 

Determining when conduct engaged in outside the territorial limits 
of the United States can or shoulcl be treated as violations of Federal 
crinlinal law and hence subject to prosecution hi doniestic Federal 
courts has raised perplexing issues under the general rubric, "estra- 
territorial crime?' or "extmterritorial juriscliction." The very paucity 
of cases and the silence of most Federal statutes on the issue contribute 
to the difficulty of formulating a basis for deciding specific cases. 

Resolring issues of extraterritorial juriscliction requires determina- 
tions of constitutional dimensions as ~vell as statutory construction. In 
addressing specific cases, the courts hare been concerned primarily 
with statutory constr~~ction, i.c., docs the stat.ute embrace conduct 
enfaged in outside the United S t a b ?  ? It is only recently that Fed- 
era courts have addressed themselccs to constitutional issues con- 
cerning the yozoe~ to  encompass such c~nduct..~ 

2. CONSTITUTIONAL ISSUES 

The decisions are remarkably devoid of efforts to identify specific 
provisions of the Constitution which support t.he creation of extra- 
territorial crime. One district co~irt. ca.se4 has been found rrhich 
relied on t.he porrer "to define and  punish . . . offenses against t*lie 
Law of Nations'! (US. Const., Art.. I, sec. 8, el. 10) and the Consti- 
tutional provision :~uthorizh~g Congress to designate places for trials 
of crimes mnmlittecl outside any State (U.S. Const., Art. 111, ssc. 
2: cl. 3). 
- 

' S e t ,  Recsarch in International Law. Hanard Law School, A x .  5. IST'L L. -137 
(Snpp. July I=), [hereinafter cited a s  Harcard Research],  for an in-depth 
study of the international law aspects of criminal law jurisdiction. Xote that we 
are not here concerned mith the issue of extraterritorial courts. For elucidation 
of this distinction. see The SS. Lotrcs. 11.C.[.5.. Ser. A. Xo. 10. 11 Hudson. Torld 
Court Reports 20, quoted i n  United States v. ~ o d r i g & : .  18i  F. Supp. 4f9, 489- 
9O,(S.D. Cal. W).  

E.g., United States v. Bowwan, 260 US.  M (1022). 
E.u., Cnited States v. Rodriguez. 1B F.Supp. 479 (S.D. Cal. 1960) aff'd. swb 

?tom. Rocha r. United States.  288 F.2d 2 5  (9th Cir. 1961) ; United Statea r. 
Pi::a?x88o. 388 F.2d 8 (2d Cir. 1968) : United States r. Raker. 130 F. Supp. 546 
(S;D. N.T. 1955). 

United States r. Rodriguez, note 3, supra, dealt -with a violation of irnmigra- 
ticm lams. The court explicitly precluded reliance on Art. I .  see. 8. clauses 4 
and 18, of the Constitution, the awtliority to legislate concerning nnturalization 
m d  the "necessary and proper" clauses, respectirely. 

(69) 



The Ninth Circuit, in affirming the district court% decision, did nqt 
'ithi& it necessary to search the Constitution to find specific authon- 
zation for such jurisdiction." Cnited Sfates v. P~zzantsso found a 
constitl~tional basis for exercise of the protective jurisdiction in Art. 
I, sec. 8 of the Constitution, the L'necessary and proper clause", np- 
plied to  the "Congressiont~l power over the conduct of foreign rela- 
tio~is''. Tho basic np  roach of the courts has been either to assert or 
asswrne constitntiona 1 power.? Aside from the two instances just dis- 
cussed, the courts hare spoken of national power to assert jurisdic- 
tion orer eutraterritori:ll crime primarily in terms of the generally 
recognized international Inn- bases of jurisdiction. It must be reco - f ~ G c d  that most of the cases hare inrol\-ed subject matter over whic 
C o ~ i p s s  wonld clearly Iinve powor such ns imnigrnt ion: treasqn 
sn~uggling lo or franc1 against the govern~nent." Hence, the question 
of power to reach extraterritorial crime could be resolved as incident 
to the power to deal with the general subject without need to specify 
fnrtller because the Constitution speaks in terms of subject matter 
jurisdiction and states no linlit with respect to the territorial jurisdic- 
tion which limy be asserted. Thus, finding power over the subject matter 
(inmigration), one court stated: 

From the body of international law, the Congress mny pick 
and choose whatever recognized rinciple of international 
jurisdiction is necessary to  a c ~ o n ~ ~ ~ s h  the purpose sought by 
tho legislation. 

I t  is diflicult to state the l w i s  and function of references to interna- 
tiond Inw lS when clecicling issues of constitutional power, but judicial 
ciiscussiolis of the constitutional issues are characterized by eutensivo 
references to internntionnl law bases of estraterritorial jurisdiction. 
It is uncerttiin whether, on the one hand, these international lam- prin- 
ciples of extmterritorinl crinle defile the only power which may be 
exercised by the United States or on the other hand, whether Congress 
may rely on any or all of these international law principles. Probably, 
clefinitive answers to these questions have been unnecessnry for the de- 
cision in a specific case." Ry like token, no attempt is mnde to answer 
these questions in this memorandmn beciluse the extent of estraterri- 
torial jurisdiction created by Study Draft  $208, for the most part 
does not go beyond current law, and the exceptions do not press cur- 
rently ivcognized coilstitutional limits. 

' Roclta v. United States. 288 F.2d 5-45. X 9  (9th Cir. l W l ) ,  citing as cud 
Rodriguez. note 3, supra, United States v. Curtisr-Wright Export Corp.. 20n 
E.S. 304,315 (l936). 

'388 F2d  8.10 (2d Cir. 1968). 
'See caws clted and discussed in Tnited States r. Rodriguc:, uote 3, supra, 

at 4WCW, and Unitcd State8 v. Pizzatrmo, note 3,srcpra. a t  11. 
'E.0.. CAitt Blek Talr  v. United States. 245 F.2d 274 (9th Cir.) cert. d m .  3% 

0.2.870 (1057). 
E.Q.. U~titecl Slates v. Cltandlo'. 72 F.Supp. Z30 (D.C. M a s  11U7). 
"l3.q.. Jlifri)l v. UMetl  Stuteu. 352 F.2d 17.1 (5th Cir. 1905). 

Un~ted  s tates  r. Borrntan, 1 0  V.S. 94 (1022). 
" United States r. RodrEguc:, note 3, srcpra, at 491. 
'3 Cf. United States v. Pkzarlrsso, note 3. clrcpra at 10. 
"But  see Cnited State8 v. Borcman, note 3. acrpra, at  08: "The nece-wry 

locus . . . depends . . . upon the territorinl limitations upon the power and 
juriadictiou of n government to punish crime under the law of nationa" 



3. ST.iTU'TORI COSSTRTJCTIOh- 

Although there arc no general extraterritorial jnrisdictional pro- 
visions in current law, Congress has not been uniformly silent concern- 
ing the locus of tho offense : e.g.. 18 U.S.C. $2381: colicerning treason, 
provides that the offense 111:13- be conxnitted " ~ i t h i n  the ITnitecl States 
or elsewhere"; the general mnrder statute is limited to offenses com- 
mitted '.witliin the speci:ll lnnritilnc and territorial jurisdiction of the 
1Tnitecl States" (18 1T.S.C. $ Ill1 (b))  ; still other pro+ions, describe 
the locus of the conduct as "on the high se:ss" (18 P.S.C. 5 1651, 
pimcy) or "upon the high se:is or other waters within the achiralty 
and maritime jurisdiction of the I'nited States" (18 l7.S.C. 5 165?, 
:~ttack to plunder a vessel). The assertion of power orer extratern- 
torial crimo generally has b e ~ n  upheld h t h  when the statute dealt 
with tho issue expressly or where it was implied.15 The major prob- 
lem has been that because even the ad hoe legislative approach of es- 
pressly dealing with the locus of the offense has not been utilized nit11 
1-especbt to mattelx like immipation.and smuggling where the issue of 
extraterritorial juriscliction has arisen with greater frequency than 
with respect to those statutes where Congress lias dealt evplrssly 
with the problem, the courts hare 11x1 the task of determining, with- 
out legislative guidance, IT-l~etlier or not and to what extent the statute 
has estraterritori:d effect. 

I n  construing a statute on the issue of extraterritorial jurisdiction, 
as in cleterminmg constitution:~lity, courts hare referred to interiia- 
tional law principles, an(] as with the constitutional issues, the munici- 
pal and internatlonnl lam- princ.iplcs are interinhlglecl. For  esm~ple ,  
in Enited Stntes v. Uozc.n~nn. without the precision on 1rl1ic11 a eom- 
plere theory can be based, the Supreme Court dealt with the jurisclic- 
tional issue inn case involving 1T.S. citizens ancl an alien who defrauded 
the United States in  Brazil and on the high seas:16 

nTe hare in  this case :I question of statutory construction. 
The necessary locus. when not specially defined. depends upon 
the purpose of Congress ns evinced by the description and 
nature of the crime and upon the territorial fillitations upon 
the power and jurisdiction of a g o ~ m ~ m e n t  to punish crime 
under the law of nations. Crirnes against private indiriduals 
or their property, like assaults: murder. burglary. larceny, 
robberj, arson, embezzlenient, ancl frauds of all kinds, which 
aflect the p a c e  and good order of the community must. of 
course, be committecl within the territorial jurisdiction of the 
gorernment where it niag properly exercise it. I f  punishunent 
of thein is to be estendecl to include those comn-ritted outside 
of the strict territorial jurisdiction. i t  is nntnral for Con- 
gress to say so in  tho statate, and failure to do so  ill nega- 
t ~ v e  the purpose of Congress in this regard. 

15 E.g., United States c Baker, note 3, supra, appears to be the only case d e  
nying extraterritorial power Over aliens. United States r. Liomna~r, note 11, 
supra, asserts broad power orer citizens and rewrres decision nit11 respect to 
aliens. 

United S t a f w  r. Ro.rcr)ra?~, note 3,  s~cpra, at 97-99. 



But the same rule of interpretation should not be npplied 
to criminal statutes which are, as a class, not logically depend- 
ent on their locnlity for the-gpvernment's jurisdiction, but nrr 
enacted because of the right of the government- to  defend 
itself a ainst obstruction. or fraud wherever perpetrnted 
especinl f y if committed by its own citizens. officers, or agents. 
Some such offenses cnn only be committed within tlie tcrri- 
torial jurisdiction of the gorernment becanw of tlie local acts 
required to constitute them. Others are such that to limit 
their locus to the strictly territorial jurisdiction would be 

eatly to curtail the scope and usefulness of the statute and 
E v e  open a large immunity for frauds as easily committed 
by citizens on the high seas and in foreign countries as at 
home. I n  s w h  cases. Congress has not thought it necessarv to 
make specific provision in  the law that the locus shall incfude 
the high seas and foreign countries, but allows i t  to be in- 
ferred from the nature of the offense. 

Study Draft  208, by explicitly stating the jurisdictional base, elim- 
inates the need to  i n . f e ~  the junsdiction "from the nature of the of- 
fense". I n  addition to making explicit  hat at most is implicit in car- 
rent la\\-, section 208 fills some gaps in current law, such ns covering 
civilians accompanying the armed forces abroad ($208 ( f ) ) . Before 
turning to section 208, n brief examination of the internntion:il crimi- 
nal law principles will be useful. 

4. TNTERNATIONM~ LAW MSFS FOR CRIMINAL JURIBDICTION 

The bnsic principles of criminal jurisdiction in international law, 
relied upon in recent Federal judicial decisions, have been well 
stnted : l7 

These fire general principles we: first. the territorinl prin- 
ciple, determining jurisdiction by reference to the place 
\\-liere the offence IS committed: second, the nationnlity priii- 
ciple, determining jurisdiction by reference to tlie nation- 
ality or national character of the person committing the 
offence: third, tlie protective principle determining juris- 
diction b reference to the national interest injured by tllc 
ofFe~se: g o r t h ,  the universality principle, determining jaris- 
clictioii by reference to the person conimitting the offence: 
and fifth, the passive personality principle. determining juris- 
diction by reference to the nationality or national character 
of the person injured by the offence. 

I n  summary, the practical significance of which principle is relied 
on for asserting jurisdiction over extrnterritorial conduct relates to 
the nature of the offense, ~ l i e t h e r  or not any conduct or 1lilm1 within 
the territory of the United States need occur or be contemplated and 
whether the defendant is an alien or a national. Thus. cit~zens could 
presumably be prosecuted for any conduct nbrond regnrdless of the 

17Ralvar11 Research nt 44.5. S m  Riuard v. United States, 376 F.2d W, 
(6th Cir.) cert. dcnied, 380 U.S. 834 (1W7) : United State8 v. I'izzarmxo, 3H8 
F.24 8. 10 (2d Cir. 1WH) : Rocha v. Fnitcd States, 288 F.2d X3. T i 9  (9th Cir.), 
cert. denied. 386 U.S. 9-18 (1961). These Bre genernl principles hnve varying 
degrees of ncceptance, with the first (territorial), being universally accepted. 



nature of the offense or its effect within United States territory, by 
reliance on tho nationality principle. Aliens could also be subject to 
prcxsecution for any criminal conduct committed abroad if the *'objec- 
rire" territorial basis for juclisdiction were satisfied, i.e.. conspiracy, 
attempt, etc. ( 8  908 (d )  ) . Wlether nliens are otherwise subject to 
extraterritorial jurisdiction depends on the nature of the offense if 
the protective or universality principle is relied on or the status of 
tho victim in the case of the passive personality principle. 

The 1-nited States has relied on all of these principles as does 
Study Draft $ 208, despite some dicta and one ho1din.g that United 
States power islimited to territorial and nationality jurisdiction l%nd 
possibly the mix-erdity jurisdiction over iracy. One recent district 
court case would deny united States juris 5 iction o~-er aliens for of- 
fenses committed outside its terri t~iy, '~ but 'this is :L largely dis- 
credited limitation 20 which in similrr cases h~ h e n  rejected by re- 
limce on the protective principle of jurisdiction." I n  addition, each 
of the other h e s  for extraterritorial crime has been judicially or 
legaislatirely reco ized. United States v. R o z ~ m n  ?= relied on the n,z- 
tionnli'ty princip P e to deal with citizens who commit crimes abroad. 
Srnu@ing ~iolat~ions hiwe resulted in conrictions of aliens and citi- 
zens on the basis of a corollary to the territorial principle, the "oh- 
jectire?: territorial principle, which permits prosecution for extra- 
territorial attempts or conspiracies to comrnlt a crime within the 
United SLzte.s, or where the principal offense is committed in part 
within :tnd without or wholly within the United States." The piixcy 
pmrision (18 U.S.C. 8 1651) reco,pizes the bbunirersdity" principle 26 

and t,he passive persona1it.y jurisdictionld peg, based on the nation- 
ality of the victim, is remg,onizd in 18 U.S.C. $1653. 

208 ( a )  : Presidentid cc.sstr.rainution .-I8 U.S.C. 8 1751, concerning 
presidential assassination, 1ricinapp.ing and assault, is silent on the issue 
of territo~ial jurisdiction. Subsection (a) of section 208 explicitly as- 

" Sec discussion in l i t~ i ted  States v. Baker, and rebuttal in other cases cited 
iu note 3, supra. Territorial jurisdiction (constructive) has been held to include 
United States registered vessels, United State8 r. Bo~cman,  note 11, srcpra, and 
by stretching the concept, United States consulates. See United sf ate.^ r. Archer. 
51 F. Supp. 708 (S.D. Cal. 1943). Cf. United States v. Pizzarrcsso, note 3, stcpra. 
a t  11. n. 7. and United States v. Rodriglrc:, note 3, 8tlpra. a t  492. 
" Cnited States v. Balm-. note 3, supra.. 
'Cf. Hamard Rcseurck a t  556: "The contention advnnced by certain Anglo- 

h e r i c a n  Ivriters that  jurisdiction over aliens is restricted to  t1io.e within thr  
territory and to pimtes appears to he the result of n tendency to equate the eser- 
cise of jurisdiction nndertaken in a .particular State eth competence as deter- 
mined by international Inn-. . . . It is believed that  most of the objections to 
the protective prixiciple may be overcome bp agreement on certain limitations 
with respect to  the acts of aliens which may be denounced a s  criminal and b.r the 
general acceptance of certain safeguards." 

"Roeka r. United States and 'Fnitcd States v. Pizzaruseo, note 3, supra. 
" Sate 11, srcpru. Also see 18 U.8.C. PI 1G"citizens a s  pirates). 
" V a r i n  v. United States,  note 10. supra. 
%See I-nited States v. Pizzarfesso. note 3. supra. for  extended e s p l m t i o n  of 

difference between "d)jectire" territorial and protective jurisdictions. 
Piracy is covered by Study Draft g 201 ( 1 ) .  



sorts extrnterritorial jurisdi.&ion over such conduct. It would : t p p l ~  
to all persow, including allens. Coverage of aliens can be based on 
tho protect.ive jurisdiction, with the section reflecting a legislative de- 
ternhation thnt the safety of the nntion and the pro er function of 
government is inextricably tied up nit11 the safety o i' the President. 
Arguably, i t  could be based on the pnssive personality doctrine, aq wel!: 
i.e. the nationality of the victim, but, absent tredy,  this doctrme 1s 
subject to  cloubts concerning its ncceptability ns a juridictionnl base 
and is broruler than necessary to support the actual purpose of 
§ 2O8(a). 

5 %8(b) : Treason, espionage and .sabotage.-Existing law espressly 
covers treason comnlitted anywhere, but 1s silent wit11 respect to the 
territorial jurisdiction orer espionage or sdmtage. Clearly the nation- 
ality principle would support $208(b) which is limited to United 
States nntionals. An issue presented is whether by invoking the pro- 
tective principle, jurisdiction should be asserted orer aliens who con!- 
mit espionage or sdmtage against the United States abroad. Tradl- 
tionally the United States and Great, Britain hare refused to take this 
stepza 

This inny well be an instance in which the foreign nation in whose 
territory the offense is committed may have no interest in prosecuting 
the offense ; in fact, where espionage against, the United States is in- 
volved, the conduct may not constitute an offense in the foreign nation. 
On the other hand, even if 8 208(b) is not espanded to inclnde :diens, 
an alien could be subject to United States law if he engaged in espion- 
t i p  or sabotage ubroncl and came under $208(d) (object or effect with- 
in tlic United Stntes) or if he was abroad as a United States public 
servant under § 208(f). 

$8 908 (c) and ( e )  : Cozinterfeiting, fnke statements. i?n7nigmtion 
md smuggling.-Tllm subsections carry forwwcl, on the basis of 2)ro- 
tectivo jurisdiction, coverage of existing law consequent upon judlcinl 
constn~ction of current statutes which are silent on the s~bject . '~ Simi- 
lnr conduct, such as bribery and obstruction of gorernrnent:~l functions 
could be considered for inclusion here. The protective jurisdiction, of 
course, co\-crs aliens, and extmterritorial extension of physictll obstruc- 
tion of governmental functions (g 1301) to corer nliens, rnises policy 
questions concerning proof and whether or  not the potentially minor 
nature of the conduct is such that we would ~ m n t  to col-en. d i e m  acting 

l lamard  Re8earch. 546, which also notes thnt  this "is not conclusive evi- 
dence that  they deem the exercise of such a competence contrary to  internntionnl 
Inn-." Con~pare, Bcarbeck v. UnEterb Stofes. 317 F.2d 546 (D.C. Cir. lIWT3). conric- 
tion of United States diplomat for  mmunicnting classified informntion to for- 
'ign government in  Poland in riolntion of 50 U.S.C. !j 783(b). in  which the a t m -  
territorial crime issue mns not raised. It could hare  been su,ustainecl on the nn- 
tionnlity principle if Scurbeck was a citizen, but its limitation t o  public rren-ants 
suggests the prokctire principle nnd reliance on this prindple would be requimd 
if Ji 783(c), denling with recipients of -mch informntion. is  intended to corer alien 
recipients of such informntion abrond. Xote that  we tire not conmrrircl with whe- 
ther extrndition would he  nrnilable in such cnses, but only if snrli aliens could 
be tried where jurlsdidion is ncquired. 

 counterfeiting is  expres ly  covered in Ran-ord Xracorch. nt  140: "A Stnte 
lins jurisdiction with rwpect to any crime committecl ontside i ts  ttxrritory 112. tln 
nlien which consists of fulsificntion or couuterfeiting, or nri uttering of ftilsified 
c o p i r ~  or  counterfeits, of the seals, currency, instrurncnts of credit, stamps. pass- 
ports, o r  public documents, issued by thnt State or under its nuthorib." 



in thoir own country. The latter objection is not available if m-ierage 
were limited to United Stabtes nztionals. Although the need for such 
extension is not pressing, a logical case can be made in its behalf. Ex- 
tending bribery to nationals is less of a problem: note that. es t rdw- 
ribrial bribetaking by public officids ~ o u l d  be covered under d 208 
(f) .  Coremge of bribery by aliens abrotd conld raise difficult ques- 
t-ions with res lx t  to nations in ~vliicll u~uutl~oi-ized payments to 
public officials is :t xwietnl o11:wacteristic. 

It should be kept in n~i~icl  that invoking the protective juriscliction 
means that the crime is completed by concluct abroad without any direct 
eifect, conduct or harm witlin the United States. This is to be con- 
trasted r i t h  the jurisdiction created by 208(d) (attempt, conspiracy, 
etc..) which nil1 corer all offenses, including bribery and obstruction 
of governlent+ functions. s ,30S(d) : Cmwpi~*ncy, attempt, etc.-This subsection invokes thc 
"objective?' territorial jnrisdiction. Current statutes ha\-e been con- 
stnied to cowr such conduct i ~ ~ i t l  subsection (cl) assures. without tlie 
need to rely on canons of canstnlc.tion, that an extraterritorial con- 
spiracy, attempt or  solicitation to conmit an offense within the 
United States or engaging outside the United g a t e s  in any Federal 
crime conlmit.tecl in  hole or in p:wt within the United States is s 
crime pullislmble by the TJnited States. 

5 208(f) : United Sfates diplo1nat.s aZwoad; persons ncconzpanying 
awned forces.-This slibsection fills t ~ o  gaps in current law: 

(1) It assures that a diplomat who enjoys immunity from prosecu- 
tion abroad can be prosecuted in the TTnited States for offenses com- 
mi tteci sbmad : i t  also c o ~ e r s  n~embers of his llousehold. 

(2) I t  fills the gap created by Supreme Court decisions nullifying 
the power to try by court-niartial persons accompanying the armed 
forces abroad 28 or civilians who committed offenses while members of 
the armed forces,'S by nlaking snch persons a~nenable to trial in 
civi1i:m Federal courts. 

The suggestion in Tofh 30 that the eliminating of court-martial juris- 
diction could be legislatirely remedied by providing for civilian court 
jurisdiction serves to support, the proposed coverage of all public 
sen imts as re11 as persons sccon~pnnying them abro'd. The proposal 
covers nliens, as well as United States nati~onals.~~ a 278 (g) : Jurzkdiction cmfewed by ti.eaty.-This section general- 
izes the basis for 18 1J.S.C. 8 1653, which makes jurisdiction for 

=S Kinaella v. Singleton. 361 US. 234 (1960). 
Tofk  t-. Qtcarle.~. 350 U.S. 11 (l!X5). 

Jl Tot11 r. Qrrarles, note 29, supra, a t  21. 
Cf. Haniard Researck, 539. 

ARTICLE 6. PERSOSY ASSI~III..&TED TO NATIOSALS 

A State has jurisdiction with respect to any crime committed ontsidc 
its territory, 

( a )  Ry an alien in connection nith the discharge of n pubLic func- 
tion which he was engaged to perform for that Stnte : or 

( b )  By an alien while engaged as one of the personnel of a ship or 
aircraft haring the nntionnl chnrxter of that Stntc 

Cf. Approach in rni ted Rtntcs r. .lrdtc?', note IS, strpra, that con- 
sulate is rnitecl States territoq. 



specified crimes agpainst United States nationals dependent upon the 
esistence of a treaty. 

§ 608(h) : United States natimuzl committing or as victim of offense 
outside junkdiction of any nation.--This provision is based on the na- 
tionality minciple and the univemlity and passive personality prin- 
ciples 1 covers offenses in such places as A~itarcticn.~~ 

Harcord Rcscarclc at 4 4 0 4 . :  "A State has jurisdiction with respect to any 
cdnie cornrnitted outside its territog- by a11 i~lien : * (c) When committed in 
u place not subject to the authority ot any State, if the crime was committed to 
the injury of the State assuming juriMction, or of one of its nationals, or of a 
rorporation or juristic person hnrlng ib nntional chnracter." 



COMMENT 
on 

ASSIMILATED OFFENSES : SECTION 209 
(Abrams; October 24, 1969) 

The Consultant's Report covers assimilated offenses,* i.e., offenses 
which are not defined by Federnl law but which can nevertheless be 
Federally rosecuted when conmitted on Federal enclaves (park 
lands, buil 1 ings, military bases) on the basis of their being offenses in - 
the State surrounding the enclnves. Except for gradinc. of assimilated 
offenses, the consultunt's proposals and section 209 of t%e Study Draft 
differ only with respect to the extent to which they attempt to codify 
existing decisional Inw. Professor Abrams' proposals are based upon 
such a codification. 

The grading proposal in section 209 of the Study Draft limits the 
nlnsilnum Federal penalty for cornmission of an nssimilated offense 
to what tho new Code provides for Class A misdemeanors, regardless 
of whether the State penalty is higher. I t s  purpose is both to place 
in the Congress the responsibility for determining all serious Fcdcnl 
offenses and to minimize the consequences of the wholesale purchnse of 
not only grossly dispnri~te existing Stntc laws but also whatever State 
legislatures may do in the fiiture. This is the only substantial depar- 
ture in the draft  from existing Inw. 

Whether or not the penalty limitation was justified before now, i t  
is clearly so in the context of tho reform effort undertaken in the Study 
Draft, where :dl serious crimes are defiled, wen if their principal ap- 
plication will be in enclaves. nu t  there are some State offenses wluch 
frequently hare serious penalties, which are not now defined in Fed- 
eral Iav, and which nre regarded ns inappropriate to include in the 
new Code. Two, bigamy and incrst, I~irgely define when it is u n l a ~ ~ f u l  
for persons to lire togetller as ni~111 and wife. A third, abortion, is a 
Iiighly controversial mltter, and tlle law is in great flus. The principal 
Federal concern is t l ~ t  Fede~xl enclaves do not become havens for 
these crimes. The misden~eanor pepnlty afforded in section 200 should 
provide sufficient deterrence for t 111s purpose. 

*There is somp confusion us to whether the crimes referred to in this comment 
should be cnlled nssimilatioc or nssimilated. The Act of Congress which estab- 
lished the principle in Federnl Ina wns called the dssimilative Crimes Act; and 
the consulta~it ndopts that usnge. It seems, homerer, thnt while the Act which 
incorpornted those crimes into Fcdernl Inn- would be on nssimilaticc Act, the 
crimes themselres are nssimilnted : nnd we propose the latter usage for the nen- 
Code. 

(77) 
38-881 -7-t. 1----8 



CONSULTAST'B REPORT 

4 P~oposed Draft of an Assimilative Crimes Provision 

5 1. h person who engages in concluct on an enclave 11-hich if engztged 
ill within tho jurisdiction o f  the Stntc in \\-hich tlie enclave 1s located 
woulcl b punishable :IS an offense under the I;LW of the State then 
in force is guilty of a Federnl offense nnd subject to n similar penalty. 
Provided, however, that no pelson shall be guilty of nn oifense under 
tliis section where : 

(it) another Federal pennl statute or administixti\-e regul:ltion, de- 
signecl to protect interests similar to tllose protected by the relevant 
Ian- of the State, is npplicable to  such conduct.: or 

(b) prosecution under tliis section would be inconsistent with Fed- 
eral policy. Such policy mny be derived from the Constitution, t~wlties, 
Federal statutes, nclininistrntive replntions or applicable legal prec- 
edents: or 

(c) prosecution under this section would be inconsistent with the 
policy of the State in vliich the enclare is located. 

$ 2 .  The law of the State npplied under this section shall: 
( i ~ )  inclucle all State penal  la^ whether derived from statutes, ad- 

ministrative regulnt.ions or judicial decisions; and 
(b) be interpreted in nccordance with the decisions of the courts of 

the State. 
$3.  In prosecutions under this section, all matters of procedure 

shn11 be determined according to Feclend Ian-. For  purposes of this 
section. the following shnll be deemed matters of procedure: 

(n) admissibility of evidence; 
(b) rules of pleading; 
(c) statutes of limitation; and 
(d) all other matters not relating to the definition of the offense. or 

the applicable pendty. 
[Ailteniativo 5 3. I n  prosecutions under this section, State Inn- shn11 

be applicable in determining: 
(n) the clefinition of the offense: 
(b) the applicable pena1t.y ; and 
(c) a11 other legnl issues arising in the prosecution concerning ~ ~ h i c h  

them is no relevant Feclernl Inw.] 

.\. I STRODnmIOS 

Section 7 of Title 18, United States C d e ,  defines places tlint f d l  
within the "special ~nar i t i~ne  nnd territorinl juri.vdi(*t ion of the TTnited 
States." Other provisions of Title 18 define specific offenses thnt be- 
come Federal crimes when conunittecl within t h t  jurisdiction. For 
example, section 81 rrlakes it n Federid crime to commit ar:on within 
the special nlnritime ttnd territorial jurisdiction: sections 113 nntl 11-4 
deal with assanlt and mairnillfi: xctions 661 and G(i2 treat larceny i111d 
receiving stolen property: v:irious lion~icicle ofYenses are co\-el.cd in 
sections 1111-1113: sex offenses are in sections 2031-2032: nntl rob- 
ber\. is in section 2111. 

Section 13 of Title 18, the so-called .issirnilatire Crimes ,k t ,  pro- 
vides ns follon~s : 



Whoever within or upon any of the pleces now existing or 
liereafter reserved or acquired as provided in section 7 of this 
title. is guilty of ilny 11ct or omission which, although not made 
punishable by any enactment of Congress, would be punish- 
able if committed or omitted within the jurisdiction of the 
State, Territory, Possession, or District in which such place is 
situated, by the laws tliereof in force at the time of such act or 
omission, shall be guilty of a like offense nnd subject to :I like 
punishment. 

This section thus deals with conduct not covered by a specific Federal 
criminnl statute that occurs within the special maritime and territorinl 
jurisdiction and also occurs within the territorial limits of a Stnte, 
territory, p o ~ i o n  or district. For such conduct, section 13 incorpor- 
ates by reference the Sttbte criminal law thnt \r-ould be applicable if 
the conduct had not occurred on the Federal enclave and makes it. np- 
plicnblc ns Federal criminnl law. The result is that on Federal enclaves 
thnt we physimlly locntrd witliin the borders of 11 State, t h e ~ ~ n r e  two 
possible sources of Federnl crime+specific Federal promslons ?I*, 
where there are no sucli provisions, State criminal law made applic- 
able by force of section 18. The .latter category of crime is pn:rnlly 
referred to as an assimilated cr~mc-z?iz.? State criminal law 1s ns- 
similnted into Federnl law. 

Federal crimes whose Federnl connection is based upon the plpx 
of commission may be contrasted with other forms of Federal cnm- 
inal jurisdiction. There is IL lnrgc category of Federal crimes that may 
fairly be described as nonterritorial in nature; they are not Federnl 
crimes because of where they occur but rather because some other type 
of Fedeml interest is nffectecl-e.g., protection of the integrity of 
Fedeml currency, or of Federnl officers performing their duties, or 
because i t  prorides n useful adjunct. to  State lnw enforcement. (See 
generaZZy.  consultant?^ Re r t  on Jurisdiction.) Federal *crimes may P dso  be b e d ,  however, on t ie place where the criminal ac t i r ih  q u r s .  
Here there are se~eral  categories. Where the nctirity occurs In a 
place covered by 18 U.S.C. 7 but outside the borders of any Stnte, 
it is n Federnl crime only if made criminnl by n specific Federal 
statute. If the conduct o c c ~ ~ r s  on a section 7 locxxtion within n State, 
either il specific Federal provision or 18 U.S.C. 5 13 may be applicable. 

Otlier types of compnrisons may be made. Federal nonterritorial 
crinlinnl jurisdiction may be exclusire, where congressional action 
has pre-empted the field, or, ns is more often the case, concurrent where 
the conduct involred may be the subject of either Federal or State 
prosecution. Federal territorial criminal jurisdiction is esclusire where 
the conduct occurs outsicle the boundaries of any State. m e r e  the 
Fc.dc1.1~1 enclare is located witl~in :L Stnte, Federnl crinGnnl jurisdiction 
may lw exclusive if Federal authority over the enclnre is exclusive, or 
concurrent, if the Stnte ret:lins such authority. Finally, in some cases 
the Stnte may eren have exclusive criminal jurisdiction in a Federnl 
enclave located within its borders. 

The focus of this memornnclum is on the operation of 18 U.S.C. 
8 1.3-the assirnilatire crime issue. The operntion of that section de- 
pends on such clirerse elements as the scope of section 7 and the types 
of enclaves included thereunder, the character of Federal and S t a h  
jurisdiction over these enclnvrs, the type of law enforcement authority 



available in  the enclaves ancl the rmge of offenses covered by specific 
Federal statute. Colisequently these matters, too, are treated lierein in 
some detail. 

I%. T'lTF3 O F  ENCIAITA 

-1 peculiarity of the "specin1 maritime and territorial jurisdiction of 
the United States," nncl particularly of the :~ssimilatire crimes :lspect 
of that jurisdiction, is t h t .  it inclucles IL multit~lde. of diffei-ent types of 
physic:~l locat.ions witliin its ~ o p e - e i ~ c l i  with its o x n  cliaaxctenstlcs. 
I'lwes as clifferrnt ns cemeteries, pnrkwnys, military reservations, 
post- ofices, national parks. and housing pmlrcts are included. These 
plnces may differ markedly in such features ;is t,he geographic area 
involred ,and the number nncl lnnds of nctivities of the Feder:d person- 
nel on the enclave. Such differences rnw be signififi-tnt for  lajr enforce- 
ment purposes since ihey rnny affect h t l i  t lie t y p s  of crimes normnlly 
committed in the area and the practical aspects of policing tlie location 
1)y Federal or State nuthoriths. 

I n  normal course, one mould expect a c!iffere!lt range of criminal 
twth-ity that might fall into the assiniil:~tive crime category, for es- 
ample, in a national ark, than ~ o u l d  be anticipated. let us say, in :I 

United States post Bfice. ~ i m i l a r ~ g ,  tlie practical problen~ of local 
police assuming some enforcement jurisdiction on n pnrhvny would 
1 ~ 3  quite different, for example, from their :~ssumption of policing re- 
q'onsibility in a nmilitary rescrration. Despite such differences in types 
of criminal nctirity nncl policing problems, tlie tmditional approach 
has been to  lump these very different types of places together under 
onc? Ileading ,and to iitilize n miniinnl legislntivr nppmacli iliat  tin be 
npplied easily to all of them. 

Indian reservations :dso qualify as Fedelnl enclares under this sw,- 
tion 13. The Assimilt~tive Crimes Act has been held to apply to Indim 
reservations unless the matter is covered hy special Federal provisions 
or by t.mty. United Sfafes r. Sosseur. 181 F. 2d 873 (7th Cir. 1950.). 
Tho special problems of law enforcement on such reser\-ations are not 
within the scope of this memorandum. 

The jurisdictional sti~tns of emh Feclen~llp owned property depends 
on :I large number of verinbles : e.g.. \vlietlier tlie Attorney Genernl1ia.s 
npproved title to  tlie I:lnd: whether the Stnte by a gmernl stntute has 
consented to the Federal nrquisition of the property: whether the 
Fndernl gorernment 1)s le,yislatire or  esecntive action has indicated 
non:meptmee of the Stnte-profferred jurisdiction: whether the prop- 
erty was acquired by the Federal government prior to the enactment 
of 11 State consent, statute: or whether the Stnte has moclifiecl its 
general consent statute by x cession statute ceding a measure of juris- 
diction to tlie Federal government but reserving some authority for 
itself. No attempt, will be made here to wnde through a11 of the legal 
intricacies that determine the status of a pnrticular propertv. 

A careful. %~olume study was done in 1956 by the Interdepnrt- 
mentnl Committee for the Study of .Jurisdiction Orer Fedcml ilrcns 
Witliin the States den1 ing with a11 of tlie 1-nrions 'aspects of the juris- 



dictional status of Federal lands (hereinafter described as the Corn- 
mittee's Report). What is of p:~rticular significance here as dereloped 
in the Committee's Report is that there are a t  least 4 major juris- 
dictiontll categories into which n Federally owned property may fall: 
(1) csclusire legislntive jurisdiction, wlicre the Federal government 
esclusively possesses all of the authority of the State--legislative, ex- 
ecutive nnd judicinl--over tlle propr ty  in question; (8) concurrent 
legislntire jurisdiction,  here both the Fedend and State governments 
concurrently exercise the same authority; (3) partial legislative jur- 
isdiction, where the Federd government possesses some but not d l  
of tlie State's nutliority; ttncl (4) proprietori:d interest only, where 
the Federal government possesses none of the State's legislatire au- 
thority orer the 1)roperty in question but is only a land- 
owner. Significant issues relat~ng to criminal p m s u t i o n  under Fed- 
ern1 Inn- may hinge on which of these four jurisdictional statuses 
applies to tlie property on which the criminal condllct occurs. 

Section 13 refers to crirnes committed "within or upon" any places 
provided in section 7. This reference to section 7 would seem directed 
primzlrily to places described in section i (3), namely : 

(3) Any lands reserved or a uired for the use of the 9 United States, and under the em zuive or concu?.re?tt juris- 
diction thereof, or any place purchased or otherwise acquired 
by the United States by consent of the legisltlture of the 
State in which the snme shnll be, for the erection of a fort, 
magazine, arsenal, dochynrd, or other needful building. 
[Emphasis xdded.] 

The reference in section 7(3) to LLany place purchased or otherwise 
acquired.. . by consent of the legislature of the State. . . ." would seem 
also to refer to lands over which the Federal gorernment has exclusive 
legislntive jurisdiction under the Constitution (See Article I 5 8, cl. 

Report indi~ated that "tlie Assinlilative Crimes Act. . . . which by its 
terms is applicable to areas under esclusive or concurrent jurisdiction, 
in the n r r d  cme is a plicdle in areas here defined as under partial 
jurisdiction.'" ( ~ m & a s i s  added.) I f  Federal ownership does not 
carry with it either exclusire or concurrent legislatire jurisdiction, tlie 
State government nlone has criminal law authority and both section 
7 (3) rind section 13 would be in~~pplicrble. 

-4s pointed out by the Committee, in instances where the Federal 
government has exclusive legislntive jurisdiction, "lnw enforcement. 

'The argument that is applicable solely to section i ( 3 )  places i s  discu~sed 
in noto, T11c Federal Ansinlilativc Cr inm Act, 70 HABV. L. REV. 685. 686 (1057) 
[hereinniter cited as TO HABV. L. RLT.]. C f .  United Btates r. Bill. 201 F.2d 740 
(7,th Cir.), cwt. drnicd. 316 C.S. =5 (19~53). 

U.S. ~S?EBDEP'TL COUU. FOR THE STUDY Of JUBISDICTIOS OVER ~ E B A L  AWLS 
WITHIS THE  STATE^, J u a r s o ~ c ~ ~ o s  OVER FEDERAL AREAS WITIIIS STATES: 
REPORT 14 (1956-57) [hereinafter cited as Coaru. REP.]. 



must, of course, be supplied by the Federal government since the State 
Inn. being innpplicable within the enclave, local policemen and other 
lnw-enforcement agencies clo not hare authority nor clo the.State 
courts have criminal jurisdiction over offenses committed ~vitlnn t!ie 
rescwntion." m e r e  both governments exercise concurrent jurls- 
diction, "State criminal ltln-s are, of course, [?Is01 applicable in the 
wen for enforcement by the State.?'4 Indeed, In such cases the same 
State law may be npplicnble whether prosecution is lindertnken by the 
State or  the Federal government, assuming the offense comes within 
the scope of the ,4ssimllat.i~-e Crimes Act. Where the situation involves 
partinl jurisdiction, the extent of Fedeml and State Ian- enforcement 
:tuthority will vary according to the particular terms of the reservn- 
tion of authority by the State. 

The result is that the applicability of the Assimilatire Crimes Act 
and, for that matter, those other numerous specific prorisions of the 
Federal Criminnl Code that  depend on the special maritime and terri- 
torinl provision, vary from Federal property to property depending 
on its jurisdictional status. The applicability of State criminal Ian. 
depends on the sqme variations ,id wllether Fedeml or State law 
cnforcement ngencies or both can exercise authority within the prop- 
erty is tied to  the same factor. 

The result is a terrible hodgepodge of legal situntions relating to the 
adn~inistrntion and enforcement. of the criminal law on the enclave. It 
would no cloubt be very desirable to remove the enormous discrepancies 
betmen the jurisdictional statns of various Federnl properties for 
purposes of mnking Federal criminal law administmt~on on the en- 
clnves more uniform and consistent througllout t.he country. Some such 
discrepnncies may, of course, be necessary becnuse of locr~l rnriations 
from place to  place, but i t  is  difficult t o  believe that  such vnrintions 
justify tho existing differences between esclnsire, concurrent, parti:ll, 
and no Federal legislative jurisdiction. These discrepancies raise 
complexities of interpretation that make criminal law issues tnrv on 
such abstruse subjects as the year in which the property ~r:is ncqn~red 
by the Federal government; whether a State statute consentin to 
Federnl iurisdictlon was in etiwt at the time; and wl~etlrer r &ate 
cession stntute or Federal retrocession statute was applicable to the 
property. Again, of courrje. the problem crented bv the n r y i n g  juris- 
dictional status of Federal properties nre not limited to those involv- 
ing assimilative crimes but may exist wherever the application of the 
special maritime and territorial jurisdiction formula is ~nvolved. 

Discrepancies in jurisdictional status cannot be eliminated by mod- 
ifying the section 7 formula. Section 7(3) could be limited to npply 
only to exclusive jurisdiction properties or o n l ~  to concnrrent juris- 
clictionnl properties. Both cllm,ps n-odd be  ind desirable. The former 
would return the Ian- to 1~11at it rras prior to 1940 when special mnri- 
tinlo and territorial jnrisdiction apphed only to exclusive j~irisdiction 
enclaves and open the door to decisions such as Pni ted  Sfatw v. Tvlly. 
110 F. 899 (C.C.D. Mont. 1905) where the defendant's State con- 
tict,ion of murder was reversed on the gromd t h t  tlie llo~nicide 1i:d 
occurred on property ~r i th in  esc l~ i s i~e  Federnl jnrisdiction wl~ere~~pon 
in :L subsequent Federnl prosecution, the court. found t l ~ r ~ t  t lw I*'i*tlcr~~l 

' I d .  at  17. 
' I d .  at 20. 



government had no jurisdiction. The latter would leave the bulk 
of present Federal properties completely outside the scope of the 
special maritime and territorid jurisdiction formula. S o r  is ~t possible 
slmply by amending thnt for~nula to extend its application to proper- 
ties that are not otherwise within the legislntire jurisdiction of the 
Federal government, either generally or ns to criminnl law mattes. If 
a property is not within tho legislative jnrisdiction of the United 
States, action other than simply nmending Title 18 would be required 
to bring it within that jurisdiction. Chan s i n  tlie jurisdictional stntus 
of miny Federal properties, tllougl~ r esirable, cannot be effected 
through the vehicle of Title 18 only or even through Icgislative action 
by the Federal government alone. The problem is m~lcll larger.5 

Consequently, the existing vnrying jurisdictional status of Fed- 
eral properties for present pnrposes have to be taken as s gi~en-not 
subject to change for the p resen tnnd  this, of course, will affect nny 
possible proposals for reallocating law enforcement responsibility in 
the enclaves. 

Soma sense of the p~xcticnl rlspects of law- enforcement in  the vnr- 
ious unclaves can be gained f1~11i the following qnote from the Clonl- 
mittee's Report 

I n  the matter of law eliforcement more difficult legal and 
pnctical qnest.ions are rliised. From the reports received by 
the Committee it. would :tppear thnt, many agencies hare en- 
rolintered serious p rob le~~~s ,  which often lmve not been recog- 
nized. in this field in ;wens of exclusive or partial legislati~e 
jurisdiction. The problem is most acute in the enforcement of 
trnffic reg-ul:ltions nnd "n~~~nicipal  ordi11:uice type'' regulations 
governing tlie conduct of cirilians. Although specific author- 
ity exists for certain npewies (e.g., General Services Ad- 
niinistr~tion : ~ n d  the Nntionnl Park Service of the Depart- 
ment of the Interior) to estnblisll rules and regulatior;ls to 
govern the land areas under their management and to attach 
penaltis for the b m c h  of such rules and regulations, and 
authority :llso exists for these :igencies to confer on certain 
of their l>ersonnel arrest 1)owers in excess of tl~ose enjoyed 
by private citizens (Creneriil Services A ~ ~ i s t r n t i o n  only 
if the United States exercises exclusive or concurrent juris- 
diction over the area in\-olved), this authority has rorided f no pnnacea. Despite the fact that General Services dminis- 
t.rnt.ion may extend its rcyulntions to lnnd under tlic manage- 
ment of other ngencies :uld provide ard forces for such F nreils nt the request of these ngencies, or  reasons which hm-e 

= A question may also be raised whether, even if feasible. i t  would be desirable 
to effect changes in legislatire jurisdiction inrolring the criminal law nren 
without conlprehensivel~ dealing with the multitude of matters that hinge on 
the legislntire status of a Federnl property-wch as voting rights. taxation. 
municipal serrices rind the like. Ny own present judgment in that criminal lnw 
ndministration is sulllciently important to single out for special treatment but 
the issue is debntnble. In any event. It appears a t  this time to be an academic 
queestion only. 

Coacfr. REP.. aupra note 2. 
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already been discussed it. Iias lxen inipossible for d l  agencies 
of tho Federal povernlnent to amil thenise1~-es of tT-~;r dntntor?. 
prorisions mentioned. -1s to cirilians. therefore, Ik lera l  en- 
forcenient measures for txxffic nnd similar reg~ilations are 
limited often to such nonpenal actions as eiection of the pf- 
fender from the Fccler:~l area, revocation of Federn1 dr inng 
or entlPance permit, or discharge (if an employee). 

Where serious crimes are committecl in arens of e~rlusive 
Federal jurisdiction. pnernlly tlie full wrx-ices of tlie Federal 
Rurmu of Tnrestiption. the TTnited States Attonlep. and 
the Vnitecl States district court, are available for the detec- 
tion :~ncl prosecution of the offenders. On the other hand, in 
the casta of rnisclemc:~nors or other lesc, serious crimes, there 
is gen~rally no ndeqr~atc Federal nincliinery for bririging the 
offenders to justice. I f  there is a United States comm~ss~oner 
reasonably arailable. t h r e  is generally no official cnrrespond- 
ing to t o m  constable or mun~cipal policeman. Some Federal 
installations. judging by their replies to questionnaire R, have 
attempted to solve this problem by aufhorizing local or State 
police to enforce State or local traffic and ~ a r h n g  regulations 
nnrl ~nnnicipal ordinances x-itllin Federal areas of exclusive 
or p:wt.ial legislative juridiction. The possible consrquences 
of such obriously extra-legal measures are a mmter of serious 
concern t o  the Commit tee. 

The Assimilative Crimes Act, of course, is only invoked rllen a 
Federal prosecutor decides to rely upon i t  as a basis for prosecution. 
I ts  use is thus subject to the usual elements involved in tlic exercise of 
n Federal prosecutor's discretion. Appropriate exercise of this discre- 
tion serves as one form of check to prevent the harmfi~l or absurd 
results of incorporation of inappropriate State penal legislation. The 
point is fi~rtlier discuswd. infra. 

Availability of the possibility of an assimilatire crime prosecution 
also may scrw to give the prosecutor additional flesibility in  his choice 
of charges. The point is illustrator1 by the following cscerpt from 
Kaplan, The Prosec~rtorin? DLw*etion--4 f mnment. 60 KT. T.1,. 
REV. l S 1 , l W l W  (196.5) : 

I n  one t n e  of cnse. liowerer. the choice betreen prosecution 
for too serious :ui offense or for none at a11 r a s  evaded in :In 
especially ingenious way. For some years, there had been 
many instances wlicw npplicnnts for Christnins or other 
temporary emplopment. with the post:11 ~er r i ce  had falsely 
denied a record of arrests. Teclinicnlly, this is a violation of 
the F a l s e  Statements .\ct. a  felon^ carryinz the same penalty 
as perjury-up to fil-e years' iniprisonmcnt. Prosecution for 
this crime. howerer. seemed unduly h:l~-sh, especixlly when 
the acc~~secl, although pre-i-iously arrested for drunkenness 
or vagrancy, hnd never been convicted of any serious offense 
and IV:W merely attempting to p i n  1~onc.st work for himself- 
eren if for the first time. On the ot.her hand, this type of 
offense had become so common as to constitute n nuisance to 
the postal authorities, who requested that the law be enforced. 
Nor codcl the misttint deny prosecution on the gmlind that 
conviction ~ o u l d  be uncertain, since in nlmost every case the 



accused had made a complete statement admitting every 
dement of the crime. For some years what had been done was 
to select the t v o  or three worst otienclers-those having the 
longest and most serious nrrest record:-and to prosecute 
them for the felony. However, dthough they invariably 
pleaded guilty. this was not felt to be satisfactory. Not only 
did the great majority of the offenders escape prosecution 
completely, but the judges :md the press on rarious occasions 
lind conlplained about, those few pmsecutions vllich were 
initiated. The thrust of these complaints was twofold. First, 
that this type of prosecntion, el-en in small numbers, mas 
pl,wing an undue burden on the courts, and second, that  severe 
criminal sanctions were completely inappropriate in what, 
insofar 'as the arrests mere for drunkenness and vagrancy. was 
really a public health problem. Finally. an ingenious assistant 
worked out a method--of somewlmt dubious legality-rhere- 
by as many offenders ,as desired coulcl be prosecuted for a far  
less serious offense. ITe cliscovered that the California Busi- 
ness and Professions Code lrinde it a petty offense to mis- 
represent one's qualifications for enlployment. Since the crim- 
inal act r a s  committed in the Post Office--that is, on a Federal 
r ese~~~t ion-he  reasoned that it came under the ,k4inilated 
Crimes Act and was hence punishable as a Federal crime. 
Xoreover, the punishment proriilecl by the California statute 
was so light t11& the c.as.rs could bo br-ought before the United 
States Co~~unissioner, who could clml mtli  large numbers of 
this type of offense by imposing re la t idy  su1n11mry and light 
sentences As a result, in the first rear the -1ssimilated Crimes 
Act was used, the number of prosecutions mse from fewer 
than 5 to more than 90, mid everyone agreed t.Imt these matters 
were being disposed of far  more simply ,md rationally than 
pre\ iously. 

E. HISTORTCAI~ PERSFECI'KE 

(1) The Xcope of A.~.s&n&tive &<ma Auflm=ity.-'I'he scope of 
asshilatire crimes authority I m  in one respect diminislled and, in 
another, increased over the years. On the one hand. the applicability 
of the .'special maritime a i d  territorial jurisdiction" has increased 
dramatically in recent years by rirtne of tremendous increases in 
Federd land acquisitions that occurred in the 1930's. -4s of abont 1955 
the Federal gw-ernment owned more than 21 percent. of the continentd 
United States. An inventory 'report issued by the General Services 
hdn~inistmtion indicatecl that sonle 30 million acres of land were 
under the exclusive or cone~irre~ii~ legislative jurisdiction of the United 
Shtes  as of June 30,1962. As a result of this expansion in Federal land- 
holdings, the impact of the hss.inlilati~e Crimes Act as well as specific 
Federal offenses whose applicability is clependent on the 'maritime 
and territorial jurisdiction" hare been significantly increased. 

On the other hand, the applicability of State law through the 
-4ssimilntive Crimes Act depends on the absence of any relevant 
actment of Congress.'? T o  the extent that the conduct is dealt with by 



o specific provision of the Federal Criminal Code. the Assimilative 
Crimes Act is inapplicable. Over the years. there has been a significant 
increase in specific Fedelxl snbstanti~e crimes pro\-isions applicable 
on Petlernl properties, ritlicr h;r virtue of the special maritime and 
territori:ll jl~ristliction or tllronyl~ some othev srmific iiirisdictional 
peg. As the Supreme Court noted in United States r. Sharpnuck:: 

Congress 1 ~ 1 s  recognized a slowly increasing numbor of fed- 
eral crimes in the field of major otfenses 11,s enacting for the 
enclaves specific crimin:~l statutes which have defined tho* 
crimes :and, to that extent, have escluded the state l a m  fro111 
that field. 

This increase in specific c.riminal provisions and tho corresponcl- 
ing reduction in the applicability of ~ection 13 raises a qqnesti?n 
whether me have renched :I point where assi~nilative crimes jurisd~c- 
tion llas been reduced to the point where it is no longer of sufliciel~t 
importance to be continued, particul:~rly in view of the cwnplesities 
that, attach in connection \\-it11 its intmation. Questions r e p d i n g  the 
continued ritality of section 13 will be tliscussecl infru. 

The reported cases indici~tc that crimes that 11:~ve in fact been prose- 
cuted uncler section 13 in recent years have i~lcluded some serious of- 
fenses s w h  as b u r g l q  and possession of burglary tools," incest? 
soclo~ny,l~ embezzle~nent.'~ 1)osession of a co~arcalnble f i ~ w r m , ' ~  and 
such lesser offenses as speeding.13 disorderly condu~t.l")ookmaking.'~ 
drunk driving.'6 pame law ~ i o l a t i o n s . ~ ~  and public exhibition of ob- 
scene p l ~ o t o ~ r a p l ~ s . ~ ~  

Regrettably. no seplratr statistics are apparently kept on assimiln- 
tire crimes prosecutions nor, for that mattw, are sepawte statistics 
kept on the number of criminal prosecutions arising on lands ~ i t l i i n  
the special maritime and territorial jurisdiction. The relatire paucity 
of reported assiniilative crimes cases sugpsts. ]lo\\-erer, that it is not 
presentJy :I major category of Feclcral prosec~~tion. 

(?) LegisZatizw Reemct~nents of the d.r.si?n.ilutiz,e C?r'mc.a Act.-The 
Assinlilntive Crimes Act \\-as first emcted by Congress in 1815 (4 Stat. 
115). Some eight recnactnients of the Act. have occurred down to the 
present day: 1866 (14 Stat. 13) : 1874 (R.S. 5391) : 1898 (c. 576. a 2. 
30 Stat. 717): 1909 (c. 321. 8 829, 35 Stat. 1115): 1933 (c. S5, 48 
Stat. 152) : 1935 (c. 284, 49 Stat. 394) : 1910 (c. 241. 51 Stat. 2-34) : 
and the latest action adopting section 13 of Titlo 18. 1948 (c. 6-15, 62 
Stat. 686). 

' 355 V.S. 2%. 2M) (llI5.S). 
sRlakely r. United Stntee. 140 F.  Id23235 (5th Cir. 1957) ; Clark r. I-nitrd S t a t r ~ .  

F .  2d 99 (4th Cir. 1959). 
United States r. Dnsi.v,148 F. Supp. 478 (D. S.D.1957). 

lo United States 1'. Bill. 204 P. 2d 740 (7th Cir.). cert. denied. 3-16 TJS.  825 
(1953). 
" I'nitcd States r. Bcall. 120 F. Supp. 3&? (S.D. Cnl. 1954). 

United State* v. Cooper. 143 F. Supp. 76 (X.D. Cnl. 1956). 
Gnitcd States v. Ilreos. 150 F. Supp. 200 (D. Md. 1 x 7 ) .  

l4 United States v. Jottes. 244 -1'. Supp. 181 (S.D.N.Y. 196.5). a r d ,  365 F. 2 1  
675(31 Cir. 1906). 
" United States r. Ga8serino. 180 F.  Supp. 2.88 (E.1l.N.T. 1900). 
" K a y  r. United Stcites, 255 F. 2d 476 ( 4 t h  Cir.), cert. denied, 355 C.S. S 5  

(1933). 
'' Cnited Staten r. JbmJm, 1 3  F. Supp. 781 ( W.D. IA. 19;56). 
* United States v. A ~ L  Young. 143 I?. Supp. 6G6 (D. Hnwnii 1 9 3 ) .  



These frequent reenactments have occurred at least in part because 
of early decisions interpretina the 18% Act. I n  United States v. Paul, 
31 E.S. (6 Pet.) 141 (1832), ellief Justice l ~ a r s l ~ a l l  construed the Act 
to mean that criminal la\vs pmmulgated by the State after the en- 
actment of the ,k&nilative Crimes Act \yere not incorporated into 
Federal law under the Act. Consequentl-j it was necessary to reenact 
the Act with some regularity to keep it current in some measure with 
State law. In  a similnr decision, Unit& Stat@ v. Barney, 2-4 F. Cas. 
1011 (KO. 14.524) (C.C. S.D. N.P. 1866). a lower Federal court ruled 
that the 1S.25 Act applied only to places under the jurisdiction of the 
United States at the tinlo the h o t  was passed. The problenl raised by 
the Bnrney case was ~wiedicd by the 1866 reenactment which extended 
application of the Act to "nny place which has been or si~nll  hereafter 
be cede&' to-the United States (emphasis adclccl). The 1866 ,4ct also 
lwovidecl that "no sub uent repeal of any such State law shall affect 
any prosecution" for suc "I 1 an offense in a Fedenl court. Rut i t  was not 
until the 1948 reenactment that i t  was provided by Congress in sec- 
tion 13 that the State lnm incorporated by reference was that "in force 
a t  the time of such act or omission," thus legislatively o reml ing  the 
Pau7 decision. The constitutionality of that clause \viis upheld in the 
landmark decision in LTnited Stdes r. S h a r p n d ,  355 U.S. 286 (1958). 
To the objection that the incorporation of State law not in existence 
at, the time of the enactment of the Federal adopting legislation was 
an unconstitntional delegation of Congress' legislative authority, t.he 
Court stated : 

Haring the power to assimilate the State l ~ w s ,  Congress 
obTiously has 11ke powor to renew such assimi1:ition annually 
or daily 'in order to keep the laws in the enclaves current with 
those in the States. That being so, we conclude that Congress 
is within its constitutional powers and legislative discretion . 
when. after 123 years of experience ~ 5 t h  the policy of con- 
formity. it enacts that policy in its mostcomplcte and accurate 
form. Rather than being a delegdion by Congress of its l e -  
latire authority to tlic States. it is a deliberate rontinump 
adoption by Congress for Federal enclaves of such unpre- 
empted offenses and punislments as shall have been already 
put in effect by the respec.tive States for their own gorern- 
ment. Congress retains power to exclude a articular State 
l a x  from the nssin~ilatiw effect of the Act. &is procedure is 
a practical accon~niotla.tion of the mechanics of the legislzttive 
functions of State mcl Nation in the field of police power 
where it is es cially :~ppropriate to make the Federal r e p -  r Iation of locn conduct conform to that dready esti~blished by 
the State. (355 U.S. a t  293-294.) 

The Sharpnack case thus fi nnlly and definitely settled one of the more 
difficult. recurring problems in applying the Assimilnti\-e Crimes Act. 

Several basic issues relating to the Assimilative Crimes Act must 
be resolved a t  the outset of any drafting effort. The filst and most 



important is whether the assimilative crirne approach itself is to be 
continued in n revised Federal Criminal Cocle. This cr11cia1 question 
is cliscussrcl in art  111, infra. In the proposed draft, the nssurnption 
is nmcle thnt t I' lis basic :~pproach will be retnined in the new ('ode. 
Making this assumption, certain important tlmfting clucstions still 
remnin. 

An initial major question facing the draftsman in this area is 
whether i t  is possible to develop in statutory fonn a principle for 
distinguishing between ",pood" or moderll State penal law that should 
be subject to incorporat~on and that which should not be. As Pro- 
fessor Sch~vartz has put  the matter, "Considering the backwirrdness 
of the penal law i11 many states. there must be some grotesque con- 
sequences of this \\-holesale incorporation of state lav." Not. surpris- 
ingly, no single such principle has been discorerecl. Severtheless, ex- 
isting judicially dereloped doctrines m the assimilative crimes arqn 
do provide some guidance on hov to deal legislati~ely with this bas~c 
question. 

Assimilatiw crimes prosecutions, of course, present the usual 
panoply of substantire criminal law problems. In  addition, they mnv 
involve the type of jurisdictional issues discussed wpm, part I-C. 
Finally, they often inrolre other questions peculiar to  the nssimilt~ti ve 
crinres a rw-such as, under xha t  circumstances is State criminal law 
not snbject to incoq~oration ? S ~ ~ c l l  issues have both a temporal :~spect 
( ~ i z . ,  incorporation of State law :LS of what t time-:~lthougli, ns incli- 
cnted, that* type of problem has been largely put to rest I)y statutory 
aincndment and the decision of the Supreme Court in U7L2.fed States r. 
Shu/pnrccIc. s u p ~ a )  , and a dimension that reseln bles clioice-of -law 
iswes in the conflict of laws area (e.g., is State lnw that is contr:lry to 
Federal pol icy subject to incorporation ? ) . 

Tliese latter issues tend to be fairly complex, and soh~tions are diffi- 
cult to capture in the form of statutory 1 1 ~ ~ 1 ' ~ .  tJnt,il now, the 
issues hare been treated by the courts on a case-by-case basis and the 
doctrines are still erolving. Eren reference to the cases is not :~l\vnys 
I~elpful since tllere hare not been a sufficient number of decisions on 
in:~ny of the issues to proride n fill1 doctrinal development. 
,I sipiificant issue for the Commission is whether to  insert language 

in the assimilative crimes section of the proposed new Code that will 
provide some further guidance to  the courts and parties on these 
choice-of-Ian- questions that may arise in an ,asimiIa.t.ive crimes pros- 
ecution. The issue is n difficult one. On the one hand, it would be use- 
ful to the courts, prosecutors, and pnrtic~~larly. defendants, to hare 
some nddition:ll guiclance in this area Indeed, there seems little es- 
cusn for not attempting by statute to remore, insofnr n s  possible. the 
additional lepnl uncertainties and complexities that attach in an ns- 
sirnilatire crimes prosecution. On the other hand, however, there is a 
serious question whether any attempt at p r o d i n g  statntory guiclnnce 
cnn do much more than restate in statutory form the wceptetl jucli- 
rinllg developed doctrines. Absent a need to overturn anv such jutli- 
cia1 doctrine, it may be questioned wllether the drafting effort is worth 
tho cantllc. The effort seems eren more wasteful in riew of the fact 
that the ovwall siglificance of the assimilative crimes provision will 
be reduced by an expected increase in the number of specific statutory 
offenses. 



The issue then is whether to attempt to legislate fairly detailed 
technical provisions for a relatively 11ar1-0~ problem area that is 
destined to ow still more narrov. The alternative is to retain the 
b:&c limite f form of section 18 adding only appropriate changes for 
clarification mid stylistic purposes. On balance, it seems preferable 
to attempt to clarify by specific language the significant interpre- 
tatire issues that typically arise in ssimilatire crimes prosecutions. 

(1) I n  Gene/*aZ.-The basic language of present section 13 has been 
recast and simplified to make the section clearer and easier to read, 
but the essential elements of that section hare been &ainecl. Some 
particular word changes arc commented upon imnediately below. 

(2) Section 1 :  LbEnclat~e."-T1~e term Lcenclave" is here used as a 
substitute for the l k ~ ~ s e  in the present section 13 "places now esisting 
or hereiifter reser~ed or acquired as provided in section 7 of this title" 
and the description of those places in section 7(3).  A revised descri - E tion of these places presently corered under section '7 remains to e 
drafted. Meanwhile "enc1:lve" is used only ns a temporary shorthand 
way of describing Feclernlly owned locations througl~out the country. 

(3) Section I :  "Then in Fo?ae."-The phrnse ~s the eq~ziralent of 
the phrase in present. section 13, 511  force at the time of. . . ." AS pre- 
~ o u s l y  discussed s u p ~ a ,  the constitutionality of incorporating by ref- 
erence State criminal law not in existence at the time of the enactment 
of the assilnilative crimes provision was established in United States 
v. Sha/.pnack. 

(4) Section I ( n )  : "Anothe~~ Pederd P e n d  Statute . . . 1 s  AppZi- 
cable to Strch Conduet.:'-TIT present Assimilative Crimes Act uses 
the clause 'balt l~o~~gll  not made punishable by any enactment of Con- 
gress" and is intended to mabe the incorporation of State penal 
law conditional on the fnct that the conduct has not been made crim- 
i11a.l by a specific Federal statute. Although the present language of 
section 13 could be read as incorpor.ating State law whether or not 
m:de punishable by Federal law, i t  seems clear that tllis was not the 
intention of the draftsman. See 70 Itmv. L. REV., supya note 10, at 
69111.48 : 

Since the committee report on the 1943 Act indicates that, 
except where specified, only minor wording changes were 
mnde. H.R. REP. No. 30-1, 80th Cong., 1st Sess. A8 (1947), 
the language of the present, nct should be read as the equiva- 
lent of the language in the 1940 act which provided that a 
crime is assimilated LLwhich is not made penal by any laws 
of Congress," ,4ct of June 6, 1940, c. 341, 54 Stat. 2%. 

I f  &n,pss has also pmscribecl the conduct and attached criminal 
sanctions, it ~vould seem to ~nnke I?O sense to incorporate State criminal 
pro\ isions. The quoted language m the clmft is designed to i~cmnlplish 
this rcsult.. Howerer, soma prdbleins of application of this clause may 
arise. 

(5) Section I (a) : '.Or Ad?nhaistrative IZegu7ation."-The present 
statuta appeals to incorporate State law o d y  where no "enactment 

*The text of the consnltnnt's draft statnte appearsat 78, supra. 



of Congress" makes the conduct a h ~ i n a l .  The same. results shonld 
ol>l.ain where a regulatory proTision promulguted by it Fed~lrill nd- 
~ninistmtivo agency applies criminal sanct4ions to the concluot invnl\.ed. 
Incled at1 arpnlent  may also be made under this h e d i n g  that Federal 
regllrttions that apply civil sanctions to the conduct. sliould also bar 
incorpomtion of State. law, but. t.hat issue 111:i;v also be t re~~tetl  tl~rotlgh 
the doctrine discussed infm, that, incorporatio~l will be barred where 
prevailing Federal p l i c j  .so dichtes. 

I f  tho conduct is &je& to criminal smction under Federal law in 
wlinta\-er f o n n - h t u t e  or administrative regula t io1l4-;iprt f roll1 
tho ,Issinlilat.ii\-e Crimes ,-\ct, no go$ renson appears why State law 
should be :lssimilated. The only posslble argnnient is that State strttu- 
tory law should be giren ~~recedence over "mere" Federal i~clminis- 
trative wdations. The a r twen t  would seem to fall of its o\vn \wiglit. 

Tlic precise issue inrolred here apparently has not been litigated. 
(The converse questtion-wliether State aclnlinistnltire regu1:ltions nre 
to be assimilateit-is discussed inf1.a.) The clesiwl result map be 
rmchecl under the exi+p &ztnte by constn~inp "enactnwnt" bro;tdly 
or by constnLing it. to include the sbtute that autho~izes the Federal 
agency to p~~mlulgate  regulations m d  p~m~ribes.cri~niti:tl ?q.nctions 
for their violation. The propsed assirni1at;lre cnnies promton lms 
been dmfted, llo\\-ever. so as to make it c.lear that, Federal :ulnlinis- 
tratira regulntions nlay bar assimilation. 

(6)  Section 1 (a) : "Designed to Protect Interests Similar to Those 
P?*otected 6y the ReZevnnt L a m  of the State."-Tlie sitnie conduct 
may be the subject of several clifferent offense categories. The 
fact t,liat the concluct cons+itutes only a larceny under rc'ccleritl I:t\r. 
for example, might be deemed sufficient uncler the l>rrsent statute 
to Imr ipcorporxtion of State law that. also makes the contluct :I 

b ~ ~ r g l n r y , ' ~  since section 13 requires that before State law is incorpo- 
mted the conduct be not, made punishable. by "nny ennctmrnt?' of 
Congress. It has been argued, however, that. because of "the fact that 
b111y$nry crei~tes dangers not always present in a !arceny. l l ~ e  creation 
of tlie F rden l  criiile of larceny should not be wewed as precluding 
the asin~ilntion of the State offense." 'O The arguiiient has some merit. 
I f  the pnrpose of the -Issirnilatire Crimes -1c.t is to give tlie Feder:il 
Criminal Code the same breadth of application in the enclaves rtj n. 
traditionid State Criminal Code. then State law should be si~bject to 
incorpornt,ion even where an enactment, of Congress ~imkes the conduct 
criminal but only to the extent that Federal law does not have :m 
offense categoq- protecting the same interests as the State offense. 
Tliw if the concluct in ro l~ed  is only a larceny under a specific Feder:il 
st.at.uk :uncl would also be a burglary under State law, the State 
bur~1n .q  prorision slioudd be the subject of incorporation." 

The contrary argument would be that the fact that Congress estab- 
lished the crime of larceny a d  did not create a Federal crime of 
burglary represents a. congressional judgment that burglary is not 
to be punished as n c rme  under Federal law. h case illustrating that 

:Of. Dtcnn~cat~  F. United Stntes, 170 F. 2d 11 (10th Cir. 1948). 
70 Haw. L. REV., 811pra note 10, at 6%. 

" The rslme results can be reached even under the p r w n t  wording of section 13 
by construing the net constituting the larceny as different f'mm the act constitut- 
ing the buwglory. 



type nf argument is WCPillian~s r. &it& States. 327 U.S. 'ill (1946). 
I n  Wil2imnu tlie defendant was charged with having had carnal 
knowltdge on a rcserration of an h d i a n  girl who was over 16 but 
under 18 years of age. X specific Federal statute made it a crime to 
engage in such roncluct where the girl was under 16. Arizona, wliere 
tlie resen-ation was located, had a similar provision but the statutory 
age w:is 18. Tlie Fecleral prosecution was brought on the theory that 
the .Irizonn provision was assimilated. The Supreme Court held 
that the -1rizona statute was not assimilated. stating: 

The fact that the definition of this offense as enacted by 
C o n p 9  results in a narrower scope for the offense than that 

iven to it by the State, does not mean that the Congressiond 
%efinitios must give way to the State definition. . . . We 
believe that . . . a conflicting State definition does not en- 
hrge  the scope of the offense defined by Congress. The Assim- 
ilative Crimes Act has a natural place to fill through its 
supplementation of the Federnl Crinlinal Code. without gir- 
ing it tlie added effect of modifying or repealing esisting 
provisions of the Federal Code. (327 U.S. a t  717-718.) 

How does TVi77iams square with the position adranced Yupra. that. 
tho existence of a Federal statute on larceny should not bar assimiln- 
tion of n State burglary offense? Altllough there might appear :it first 
glance to be sonw inconsistency, the two positions can be readily 
rwonciled. Tho larceny-burglary dicllotmq is different from 1Vil- 
7in1n.v not simply because two different offenses are invol\wI (the 
labels should not be treated as clecisire) but rather because burglary 
as a category of crime is designcd t o  protect interests addition:~I to 
those protected by the lam of larceny. The same cannot be said of 
the st:~tutory rape offenses involrecl in TTril?iam.~. 

Such n "different interests" stanclnrd has some built-in vagneness 
:ind in particular cases will i~lrolve some uncertainty and difficulty - 
of application, but it focuses on the crucial judgment to be made in 
determining \dietlier an esisting Federal law should bar nssimilation. 
Where a relatecl State penal statute is aimed at protecting interests 
different from those corered by the relevant Federal provision, the 
failme of Co?gress to enact such legislation shoulcl not. b ~ -  itscrlf. 
be deemed to ~niply a congressional purpose to esempt the conduct 
not covered by the Federal statute. 

Fortuniltely, some of the problems created by discrepancies be- 
tween State and Federal oflense categories sic11 as in the burglary- 
larceny area will largely disappear under a \\-ell-considered criminal 
Code that comprehensively deals nit11 all traditional categories of 
rrimin:dity. 

To sum up, if there is a Federal offense applicable to  tlie conduct, 
n eimilur State offense will not be assimilated. Thus a Federal larceny 
statute will prevent assimilation of a State 7arcen.y provision. I f  the 
State offense cntqory appears to be different, however, from any Fed- 
ern1 offense, it. will be subject to assimilation unless it appears to be 
intended to protect the same interests as any related Federal offensc- 
in \~liich case assimilation r i l l  be barred. 

Tho recommended language hm been drafted to reflect this result. 
(7) X e c t h  1 ( b )  : L"lVould Be Incmdstent With Federd 



hsimila  tion of Stnte law is barred where specific Federal lam already 
makes the conduct, criminal. -4ssimilation is also prohibited under 
prevailing jndicinl interpretations where to mixnilate the State lam 
and prosecute Feclerally for the conduct is inconsistent with Federal 
policy. The few cases seem to indicate that the Federal policy that 
can thus bar assi~rdation may be found in the Constitution. Federal 
stnt,ntes, administrati\-e regulations or other sources. It may be 
expressed or implied. 

(8) Section I ( b )  : ccFedera7 Statutes."-The clearest case under this 
hencling-one thnt is so clear that no special provision is redly 
required therefor-would be a case in which a specific Federal statute 
immlmized the conduct from criminal sanction. Cases less clear 
involve instances where, although a Federal statute does not expressly 
confer immunity, it can be interpreted to implr a congressional in- 
tention to leare tho condnct. inrolved unpunished: An example of such 
a statutorily derived policy has been previouslj discussed under an- 
other heading, supcz paragraph (6). and is therein treated by specific 
lnngiage: but i t  may also be riewed as an instance of the spplica- 
tion of a statntorily b a u d  Federal policy against prosecution. Thus 
the statute in Tf7i7?iams v. United States. supra. may be seen as re- 
flecthp n Federal legislatire policy not to  prosecute statutory rape 
cases where the girl is over 16. A Federal policy not to  prosecute cer- 
tain categories of crime by incorporation of State pennl law may, 
of course, also be derired by interpretation from Federd statutes that 
are not penal in nature. 

(9) Section 1 ( b )  : "The Constitution."-It is manifest that a Stato 
penal statute that is inconsistent with Federal p o l i c ~  expressccl in tl!e 
Constitution shoulcl not be assimilated. I f  thnt constitutional policy I!: 
applicable 0111.1- to the Federal government, assimilation is barred by 
the "contrary to Federal policy'' doctrine described in the preceding 
pamgraphs. I f  the policy is also applicable to the States, the Stnte 
statute may be n~lenforcenble eren in the State courts. The number of 
constiti~tional doctrines applicable only to the Federal government, of 
course. has derre~sed in recent gears as these doctrines have bren es- 
tended to t,he States through interpretation of the foi~rteenth amend- 
ment. 

(10) Section l ( b )  : "Admini.~trative Reqc/l[7ations and Bpp7icab7e 
Legal Precedents."-Contrary Federal policy expressed in the form of 
Federal administmti-ie reg~lations may be sufficient to bar incorpora- 
tion. The Supreme Court. seemed to Imply as much in Johnson T. 

YeUow Cab Tramsit Po., 321 T.S. 383. 390 (1944). and other courts 
hare expressly so held. e.q.. Air Terminal Semites. Inc. v. Rentze7. 
81 F. Supp. 611 (R.D. Ta.  1949). There mar. llowewr. he serious 
questions of determininq whether such regulations do indeed express 
n contrary Federal policy. For example. consider tho footnote com- 
ments of the Court in the Yeli'ozu Cab case, mpra: 

Army regulnttions hare declared certain liquor policies for 
Army resen-ations generally. . . .  ether the dwlnmtion of 
polici~s contained in these mrious regulations indicates an 
intention of the T a r  Department to permit all liquor trans- 
act,ions not expressly prohibited and ~ h e t ~ h e r ,  if i t  daes, the 
War Depnrtnlent has the power under Acts of Cong~ess to 
permit such tmnsact.ions, seem open questions. (321 US. at 
30011. 9.) 



And on at  least one occasion it has been reported that  the Criminal 
Dirision of the Department of ,Justice advised that ':military regula- 
tions purporting to sanction bingo and similar games would be ineffec- 
tive to prevent the adoption of State l a m  prohibiting gambling." 22 

-1 still more difficult question is \rliethcr contmrj- Federal policy 
may be d e r i ~ e d  from sources oilier than express statutes or regula- 
tions. The Rentzel case. sz~p ,n ,  :ml iVask r. Air Tc~~ninuZSe?~uiee.s,Inc., 
85 F. Supp. 5-15 (E.D. Va. 1949), mag be used to illustrate some of 
the problems in this area. In Nn.d  the court, in the course of i t s  deci- 
sion. ded that a TTirgini:t statute compelling segregation nncler threat 
of criminal penalt i~s was nsshilntecl :md thns applicable to Washing- 
ton National Airport, a Federd reservation under esclusire Federal 
jurisdiction. The court found no con t ra r~  Federal policy to  prerent 
assimilation. Indeed, the could noted that at  the time in question, in- 
structions of the Federal oficial responsible for administering the air- 
port as well as the original concwsion agreement contemplated en- 
forcement of .wgreption on the reservation. 

Seven months earlier. howel er, in Rent~e7. the .same Federal judge 
had reached vhat  initially a,ppears to ha\-e been a different result in 
a case which. though decided earlier, inrolved facts that  arose after 
the facts in Nuslt. I n  RentzeZ, the issuc was whether the administrator 
had the anthoritp to issue a regulation barring segregation at the air- 
port. The court ruled that such an espression of Federal policy through 
regulations is permissible :mcl owrrides the assimilation of a c o n t r a r ~  
State statute. The court in .'\:u,vh distinguished Re?~tzel very sin~ply~on 
the ground that a t  the time of the facts in that case Federal pollcy 
had not yet been expressed in the forin of a regulation. 

The cases are not, however, so easily reconciled, for in XentseZ the 
court noted a Federal policy to aroid '.race distinction in Federal 
matters," citing B u , ~  T. Hedge, 33-1 US.  21 (1048). I n  B.cc~d the issue 
was whether racially restrictive covenants could be enforced in the 
Federal courts, and the Court disrussecl. nt 3.34 U.S. 36. "the public 
policy of the United States as manifested in the Constitution, treaties, 
Federal statutes. and applica1,le legal precedents." I t  has been sug- 
gested that "this general [Federal] policy [i.e.. against racial segre- 
gation] could hare been found sufficient to bar assimilation in Nash." 
Since the district judge in L9'n,~h did not see fit to apply that-general 
policy to bar assimilation, in the absence of its incorporation into 
reg~lations, one might read A7ad1 as standing for the proposition that 
general policy not incorporn,ted into statute or regulation is not suf- 
ficient to bar assimilation. The case shodd not be so understood, how- 
ever. For H w d ,  the case from which this Federal judge derived 
the polic~.  was decided on May :3,1948-after the facts arose in ATwh 
and before the facts in RcnfaaZ. Thus it is not surprising that  the court 
cited Hurd and mentioned the policy in RenfzeZ but not in Nush eren 
tliougli Na$h was actually decided later than RentzeZ. 

The particular problem involved in A7u.sh and Rentzel cannot, of 
course, recur since the "general policy:' involved has long since been 
made directly applicable to the States through the fourteenth amend- 

-Letter dated April 29, 1955, from Ass't U.S. Attorney General. Criminal 
Division, Dep't of Justice, to U.S. Secretary of Defense, cited in COMM. REPOBT, 
strpra note 2, at 13% 76. 

70 HARV. L. REV., mpra note 10, at 695 n. 00. 



nlent. &AS here inter reted, those cases read together do not limit the 
prevention of assimiyation to instance where "contrary Federal policy" 
is espressly incorporated into statute or regulation. Rather they should 
be read :ts barring assimilation where a contraxy Federal policy is 
"manifested in the Constitution, treaties, Federal statutes, and apphca- 
ble legal precedents." 

I t  is debatable whether i t  is desirable to permit the Federal policy 
that may block assirnilation to be derived by inference from a complex 
of unspecified Federal sources. The alternative, of course, is to require 
that the policy be found in a specific Federal statute or regulation. 
Although i t  is difficult to conceiw of cases akin to the problem in 
RentzeZ or r b h  where the issue might arise today or in the future, 
it net-ertheles may be worthwliile to leave leeway in the statute for 
that possibility. It is certainly arglal,le that the policies of the Federal 
government are not expressed only in the form of specific statutes or 
regulations. On the other hand, by leaving such leeway in the statnt!, 
the question of whether any given statutory law is incorporated is 
made that much more uncertam. But the element of uncertainty is 
also present with regard to specific statutes or regulations since their 
meaning and bearin on the assimilation issue may be very unclear. f (See, for example, t ie statement qnoted sups from the 17e7Zozc Cab 
case.) On balance, it seems preferable to proride such leeway m tlie 
statute despite the posibility of a slight increase in nnc~rtainty of 
its t~pplicat~on in particular cases. 

(11) Section I (c) : LbI~wnn.~isfen t With f he Policy of t l ~ e  State.'-It 
may seem rather odd to provide that assimihtion of a State criminal 
stat,ute into Federal lam may be barred by Stnte policy. Tlie issue has 
arisen in a single Supreme Court decision, United States v. Pre8s Pub- 
l&J~.ing Co.. 219 US. 1 (1911). The Federal prosecution involved there 
was based upon tlie circulation on a Federal reservation in Xem York 
of a newspaper containing material allegedly libelous. A Kev York 
statute made the publication of a libel a ~nisclenieanor. Tlie court 
held that the State libel statute was not assimilated since the policy 
of State law. as  viewed by the court, was that there sliould be only 
one prosecution in connection with the publication and circulation of 
a libel. Since this publication had also occurred within thc jurisdiction 
of tlie State, prosecution mas also possible in State courts and to permit 
Fedeml prosecution would be inconsistent with the policy of the State 
statute. 

The P?-ess Publishing decision may be treated as sui generis and 
influenced at least in part 117 the Court's disfavoring attitude toward 
crinlinal libel. Xevertheless it did establish the general principle that 
State policy, too, may bar assimilntion. Alt.11oqh it is difficult to 
foresee other types of situations where such n doctrine might. be 
invoked, i t  seems n rule of caution to incorporate the principle into 
the draft. 

(19) Sectim 2(a) : "Inch~Ze 9 7 7  Rtate Pena7 Law.':-By the terms 
of present section 13. State law that woiild 111iik~ tlie conduct involved 
"punishable . . . if committed . . . within the jurisdiction" of the 
State is subject to assimilation into Federal law. The clearest type of 
State law thus subject to assimilation is State penal statutes, and prac- 
tically all of the litigated assimilative crimes cases have Fvolred 
statutes. Although i t  is difficult to find modern cases in point, lt would 



seem that, under the terms of section 13, the common law of crimos 
where still operatire in n State either generany or as a residual gap- 
filler would also be subject to inc~rporation.'~ That the State criminal 
law to be assimilated is not codified in the form of legislation is not 
a reason to treat it differently. I f  the State sees fit to use a common 
law approach for part or all of its penal law, that should not.prevent 
incorporation of that State law. I f  the primary purpose of an assimila- 
tire crimes pro~ision is to fil l  the gap left in Federal criminal law with 
State criminal law, it would defcat that purpose to clistinguish between 
State common law and statutory crimes. 

Such a view of the operation of the assimilative crimes prorision does 
in 3, certain limited sense tend to create a category of Federal common 
1311- offenses although, in general. as the courts frequently note, there 
are no such Federal crimes. But the category is created by force of a 
statute - the Assimilative Crimes Act - and only occupies an ex- 
tremely narrorr corner of Federal criminal law. 

A more difEcult question is whether State re,$atory law and par- 
ticulnrly State administrative regulations to which criminal smctions 
attach can be the subject of assimilation. Again, by its terms,.present 
section 13 would seem to incorporate tlis form of State c r k a l  law 
since the conduct *'would be pziwLslrable if committed . . . mitlin the 
jurisciiction of the State." Bul the argument has been made: 25 

It might be contended that Congress did not intend to  as- 
similate those State criminal statutes which are merely regu- 
latory. including those wnnected with the health, building, 
rellicle, and game laws of the States, since these laws lmve 
such a direct. effect. on Federal actirities that the Federal 
government itself should determine their content.. Indeed, 
Inany of thesc matters are corered by Federal statutes and 
regulaiions. Moreover, since the State laws are 
often proinu1,out~d through State administrative bodies, their 
assimrlation nnight'be objected to on the growld that i t  would 
constitute a douhle clelegi~tion of c o n ~ ~ i o n a l  power. In ad- 
dition, since the proper ndniinistration of regulatory laws 
often requires administrative machinery for the detection of 
~o la t ions ,  and since State agencies cannot operate within 
the encla~es, enforcement of assimilated reggilatory laws may 
be frustrated by the absence of appropriate Federal admin- 
istrative facilities. 

Tho question of mhetl~er mmlicipal ordinances should be incorpo- 
rated inrolres a similar issue. 

Existing case law on the general snbject is sparse. Indeed, since the 
issue has apparently never been passed upon in the context of a Federnl 
criminal prosecution, this suggests that, whatever the law on the sub- 
ject, Federal prosecutors have not been inclined to bring prosecutions 
m reliance on the assimilability of this category of State law. '1118 
issue has been treated in dicta in several cases, however. For example, 
in Crufer Lase ~\~ntionaZ Pnrlc Co. v. Oregon Liquor Control Conzm'n. 
2G F. Supp. 363 (D. Ore. 1939), plailltiff tried inter alia to enjoin the 

"For an early holding to this effect, see United States r. Wright, 28 F. Cos. 
791 (KO. 16,774) (D. Nass. 1871). 
" 70 H u v .  L. REV. wpra note 10, at  695.696. 



defondnnt from u r ~ n r  the United States Attorntag to enforce the 
Oregon T,iqilor Control Act throng11 the Assimil:~tire Crimes Act. The  
court simply ruled tliat there was no hasis for  tlie issntlncc, of an in- 
junction although its opinion may bc interpreted ns having assunled 
the npplicabilitr of the A-issimilativc Crimes .!ct. I n  Fnited Stat@ r. 
Wwne. 190 F. S11pp. 615 (3.D. Cal. 1860). again in the context, of an 
injilriction suit. the court did assume that the C:llifornin Milk Stabili- 
zation Act and regillations issued under it (dealing with minimum 
prices) were wlhject, to  incorporation into Fecleral law. lnit. the colirt 
also held that  the If i lk Act was in conflict with Federal prnciirement 
regulations and policy and for that rcaFon was not in fact assimilated.* 

-\part from the case lnw. tlie question remains wliether St:~te. rrm- 
latory law should be treated differently for  purl>oses of tlic ns2irnilnt i ve. 
crimes provision. TTncloubtedly there are wme verv special~zecl State 
regulatory and administrat ire ~rovisions tliat would he inni>nropriate 
to apply in Feden l  ~nclares. Others. h o ~ w w r ,  mav be needecl to fill 
~ ~ n d c s i n b l e  gaps in Fedenl  law. Rather than attempt the ininossihle 
task of distinguishing by statute hetween tlie two categories. it w m s  
preferable to a4mi ln t e  g-enerallr this type of State law, lenrinq it to 
the exercise of ~)rosec~~torial  discretion ant1 the operations of the 
"cont rrtr-y to Fecleral policy7' doctrine, mpm. to avoid the applic:~- 
tion of innppmpriate State r ep la t io?~ .  

As to the quedions raised regarclinq this category of assimilation 
in tlie quoted excerl~t, w p m .  none of them seen1 to raise insuperal)le 
object ions. Obvious1 y. if the Federal gorernment feels t h : ~  t a pnrticn- 
lar t,ypr. of :~c t i~- i tv  SIIO~IICI be the subject of direct Federal regulil tion, 
it cnn enact sperific statiltes or  promulgate repdations (we tlic dis- 
cussion .wpm. as to whether. it F d e r a l  administmtive rwiilntion hnls 
assimilnt.ion) to deal with the matter. The c1oul)le deleption :~rgnment 
is weak. The fact that the Fcclerfil prowcutor is in n nosition to iildge 
wlirther the State ndministmtire provicions slionld be enforced Fed- 
e~n l lg  and the courts can prevent enforcement thrnngh thc "contrnry 
to Federal po l i c~"  doctrine shonlcl fiirnkh more than atleqi~nte pro- 
tcction against nnp risks that arise from so-called clouble dclegntion. 
The absence of appropriate adnini*ntire  machinery mav. of course. 
create prartiml difficiilties for enforcement in the encl:~ves. n u t  this 
is not. :In argument. aspinst  assimilation, Rather it sugcpsts that in 
i~ppmpriate  caws it may be desiral~le snmehov to est:lhlisli surh 
machinerr. 

(13) Section S ( b )  : "Re Interpreted In Accordmce T'ith TAP Pecti- 
Ricwa O f T ~ P  Cmrrt,~ O f  The State."-The q u e d o n  of whether State 
coiirt interpretations of assimilatecl Stnte penal law ?re 1)indinr on 
Fedeml courts has not arisen wibh any frequency. Typlcnllv the Frd-  
era1 coilrt npplying an  as=imilated statute will cite and ~ r l v  on State 
co1u.t intrrpr~tat ions of mch a statute without nnv ind;cntion of 
~ v h e t h ~ r  tlmw interpretations RW coniderecl rontrnlling. Tn nn rilrly 
case. Thite(7 Stnte.~ v. Andem. 158 F. 996 (D.S..J. 1908). a district coi~rt 
held tliat n Stnte rule of statutory conctn~ction was binding on the 
Fetleral court in construing an  assimilntrd statute. Tllerr has heen 

Warns wns nffirmed in part nnd reversed in pnrt in Pnrtl r. Tlnfted Stntrn. 
371 U.S. 24.5 (1!%3). The Conrt held that there was no wnflictlnr Pcrlernl policy 
nnd thnt rorrent Stnte milk price controls were nlg>lic+able to ~ a l w  on Federal 
~nilitnry hnsrs in the Stnte if the I w i c  Stnte law rtt~tltorizing snch control h:id 
been in effect since the time of ncqiilsition of the hucz i .  



language in some cases (e.g., McCoy v. Peacor. 145 F. 2d 260,262 (8th 
Cir. 1944), cert. denied, 324 US.  868 (1945), however, that seems to sug- 
gest that State court decisions are not binding but these usually involve 
matters not properly the subject of assimilation. 

There seems no legitimate reason not to treat as binding State court 
decisions intarpreting an assimilnted State statut&.e., a h  to as- 
similate the judicial gloss on n State statute. That is the resnlt that 
seems required under present section 13, insofar as  it requires that 
the conduct "would be punishable" if within the StateYs jurisdiction. 
It really makes no sense only to assimilate the st.atutory language and 
to require the Federal court to interpret that as if it had just been 
promulgated by the legislature. To t.he extent, of course, that a State 
judicial gloss on n statute seems to run counter to existing Fedem1 
policy, the "contrary to Federal policy?' doctrine can be inrokqd. That 
doctrine can thus be used either to bar assimilation of the State 
statute itself or particular interpretations of that statute. 

(14) Section 3: "A71 Matters 0 f Procedure."-The traditional ap- 
roach is that in connection with assimilative crimes prosecutions, 

gederal procedure controls. The State substantive criminal law is 
incorporated but not State procehrd law. As in other areas of the 
law, ~t is easier to state that distinction than to apply it in particular 
cases. 

It has been held, for example, that the sufficiency of an indictment 
in an nssimilative crimes prosecution is to be tested by the standards 
of Federal and not State law. Similarly, it has been held that the 
Federal statute of limitations is to be applied.to assirnilatire crimes- 
that tho State limitations statute is not w~milated along with the 
offense: 

The element of time has not* to do with the nature of the 
offense. . . . True, if the alleged offense had been co- 
within the jurisdiction of the State of New Jersey . . . and 
an indictment had been folind in a stnte court against the 
defendant . . . the New Jersey limitation might furnish to 
the defendant a good defense. But, as time is not of the essenca 
of the offense, as the limitation prescribed by the New Jersey 
law is in a different statute from that which defines the offense, 
and as the section of the con essional act . . . provides that 
the punishment to be impose ?? shall be the same as that which 
may be imposed by the stnte of New Jersey for a like of- 
fense . . . so far  as the present case is concerned, it ipcorpo- 
rates only that part of section 197 of the New Jersey cnmes act 
which defines the offense . . . 

In  a more recent case, Smycla v. Enited Statm,Z7 the question was 
whether the fourth amendment mas violated by law enforcement ob- 
servations into the privacy of a privy stall. The Su reme Caurt of K California had earlier ruled i n  a State prosecution t. at  such police 
conduct violated the Constitut~on.~~ Since a constitutional question 
as well as a matter of procedure ?as involved, however, the case may 
be a clearer one for refusing to usslmilate a State decision. In Smayda, 
the Ninth Circuit stated : 

" Untted Btates r. Andem, 158 F. 996,1000 (D.S.J. 1908). 
-352 F. 2d 251 (9th Cir. 1965). cert. doried,  382 U.S. 981 (1088). 
" Rielicki v. Superior Corcrt, 57 Onl. d 602. 371 P. 2d 288, 21 CRI. Rptr. h52, 

(1962). 



. . . [The Assimilative Crimes Act] refers to California 
statutes for i d s  definition and its penalty,.but i t  does not incor- 
porate the whole criminal and constitutional law of Califor- 
nia . . . A decision of the Supreme Court of California., 
construing the Constitution of the United St&s, while enti- 
tled to great res t, is not binding upon the Federal courts. 
(352 ~ 3 d  at 2 6 3 . y  

Although the Smayda court appears to have been proved wrong on 
the merits of the constitutional issue involved, see Eatz v. United 
States, 389 US.  34'7 (1967),. it was clearly correct in refusing to be 
borvnd by the California dec~ion in BieZicki. 

The roblem raised by these cases is reminiscent. of that posed on the 
civil si 5 e in diversity cases by Erie R.R. v. Tompkim, 304 U.S. 64 
(1938). Under the command of Erie also, Federal courts apply State 
substantive law and Federal procedural law. There, the court has 
wrestled with an "outcome" M: "whether. . . it significantly affectCs1 
the result of a litigation for a federal court, to disregard a lam of a 
State that would be controlling in an action upon the same claim by 
the same parties in a State court.,' Guaranty Tmlst 00. v. York, 326 U.S. 
99,109 (1945). And the Court has recently refined that approach in 
Hanna v. P h m r ,  380 U.S. 460 (1965). But the analogy with En%, 
though superficially attractive, is misleading. There are considerations 
present in a diversity c~ntext-e .g.~ the risk of forum shopping-that 
are not fairly presented by an ass~milative crimes situation. The as- 
similative crime mechanism primarily serves a gap-filling purpose. To 
the extent that this is its principal function, ~t makes sense only to 
assimilate that State law which supplies a void in Federal law-i.e., 
the State law that dehes  an offense and attaches a penalty to it. To 
the extent* that all other mat.ters are adequately covered by Federal 
law, including rules of evidence, pleading, sbatutes of 1imitat.ion and 
the like, Federal law should control. This approach deemphasizes the 
use of the assimilative crimes device RS a means of insuring that crimes 
committed on enclaves mill be treated similarly to crimes committed 
within the State's jurisdiction. Although that once may have been a 
significant goal of the Assimilative Crimes Act, the stead growth 
of s ific Federal crimes has substantially removed it as a f actor. 

x a P p r o a c h  taken tends to limit severely that body of State law 
to be assimilated and to define expansively those matters to be treated 
as procedural and thus to be handled according to Federal law. 

The dii%culty, however, of applyin such an approach in this area 
is well illustrated by Eay v. United ~!!tate8, 255 F. 2d 476 (4th Cir.) 
cert. denied, 368 US. 8'25 (1958). The prosecut.ion was for dririn 
under the influence of intoxicants and reckless driving. The court rule i 
that sections of the Virginia skatutes providing for chemical analysis 
of a blood sample (taken with consent of the accused) and admissi- 
bility of reports of the analysis, and establishing certain presumptions 
arising out of a finding of certain nlcoholic content, were asshilatad 
into Federal law. The court concluded that : ZQ 

[The] presumptions are not merely procedural, for they 
amount to a redefinition of the offense. . . . m i l e  the provl- 
sion for chemical analysis] may be said to be largely proce- 

256 F.2d at 479. 



clural. i t  is a preliminary, pre-judicial procedure which may 
be employed on15 ~vi th  the consent of the accused. It. is de- 
signed . . . to protect the ~*alicliQ- of the presumption. . . . 

Tho Court is tlius construill,g broadly that wlich relates to :'the 
definition of the substantive 08ense7' vas  able to assimilate State law 
relating to clic~uicr~l :inal ysis in chunk-chix-ing cases and presumptions 
arising themfro~n. 

It is difficult. to foresee d l  of the possible categories of State lam 
relating to a criminal pmsecution with respect to  ~ l l i c h  the asshila-  
tion issue m:ly arise. Although the matter has apparently not yet been 
passeel upon, n-hether State rules regarding defenses like insanity, 
intosicntion or mistake should be assimilated poses similarly cli5cult 
questions. On balance, my judg~llelit is that these part ic~dar matters 
are sufKcient1-y related to the clehnition of the offense that  they shoulcl 
be assimilated. On the other hiuncl. if the detern~ining factor is to be 
IT-hetlier there is n gnp in Federal  la^, Feclerul doctrines regarding 
these matters woulcl be appliecl. 

Two altematke nppronches on this issue are incorporated in the 
1:~nguage of the draft. Under t h ~  first, the tonchstone of assiniilability 
is whether the State law is sufliciently related to the definitio~i of the 
offense. That approach h:1s n certain built in inclehitenoss, well illus- 
trntecl by the Kay case, slep~v. hut it ~ o u l c l  p e ~ n i t .  the colirts to shape 
rcsnits to the wrying requilvlnents of particulnr cases. The seconcl 
approach is clearer in that it ~nnkes the i s n e  tuin on vhether there is 
Fecleral law on the subject, but it will tend to m:ke results dependent 
on the fortuitous existence of 1):wticular Federal doctrines. 

In connection wit~ll the foregoi.ng dmft and comments, it. 1x1s been 
assumed that. the :~ssinlil:ltise crlnnes appronch would be retained in 
:my reision of the F e i l e ~ d  ('rinlinal Cmde. I n  this part, the more 
I~asic question of rhetller that approach ought to be retained or 
mother substituted is cliscussed. 

The :~ssimilatice crime appronch nlny be seen as n ~np-filler insofar 
as State l av  is incorporated by reference ancl applied m Fecleral pros- 
ecwtions to fill Iacnnne not orcnpied I,? spec~fic Federal statutory 
crimes. The approach has some major nclmntages and disaclmntages. 
It r e h r e s  C o n p e ~ s  of legislating ~ ~ i t h  respect to a mass of 1IIin0r 
offens~s  chile ensnring that. misconduct in the enclaves will not be 
left without. :~pp l i~ab le  stunrtions. I t  permits the Fecleral government 
without fulancial cost in efl'ect t o  m:al;e use of the 1:1~-1naking services 
of State legislatures to presc14)e sanctions for Federid miwonduct. 
It inalies Federal criminal law consonant with State 1,zv applied out- 
sick of the enclnve (or evrn perhaps nithin the enclnve) at  least 
insofar ns  s ecific Fecleral statutes do not den1 vi th  the problem. P On the ot ler hanil, in the nssiinilatire crimes realm, the Congress is 
not nblc climctly to determine the content of the criminal l a w  apph- 
cqblo to misconduct in the enc1:ives. The legislator thus is not in a posi- 
tion to adopt tlic criminal l a m  in this area to the problem of particulnr 
enclaves or of the enclaves generally. (Fecleral prosecutors md the 
Federal conrts do, of course. innintnin a Federal h g e r  on the use of 
State l a v  for this purpose). I n  effect, the Federal gorernment in the 



:issimilative crime area receives a grab-ba of State criminal lams the 
content of rvhich is uncertain and rnries ckFepe~~dixlg on tll~location of 
the enclare. ,And this content is made even more uncertniniy tlie some- 
what teclmical special doctrines and interpretative policies applicnble 
only to assimilative crimes. as described in the preceding  art. 

Tho consistent adherence by Congress to this ilpproach in 1t.s reen?ct- 
~nents of the Sssimilntive Crime; Act from 1525 11p to and ~ncludmg 
tho 1948 rerision ol' tlie Fctlcral Criminal Code may be deemed to 
rcflcct repeated congi:c!ssional judgments t11:lt such a legislative np- 
proi~ch is the most des~rablo of the wrious :iltr~mntive approaches that 
might be taken. Such prior juc1,~ents slioul(!not, moreorer! be deemed 
necessnrily controlling on the Ism.  Tliere IS no evidence that these 
various reenactments of section 13 and its predec-rs inr011-ed a 
thorough reassessment of the desirability of that approach. Rather, 
they tended to focus only on the problem of the Stnte law to be incor- 
porated. Also, it may be thnt modern development in the growth of 
specific Federnl crinlcs relating to the special maritime and territmial 
juriscliction, or in tllc 1i111iibcr and type of cnclares covered by that 
jurisdiction or in tho csperience with assimilntire crimes prosccu tions 
provides a new factual f m m e ~ ~ o r k  in which to evaluate the nssimildive 
crime approach. Fin:llly, ns a general proposition, a fresh look ought 
to ba taken at  all basic legislatir-e policy issues as part of the compre- 
lieusivc penal law refor111 effort. - i ccor t l i~~~ly ,  in the following p a n -  
graphs several alternative approaches, their fcnsibiliw, and their ad- 
vantages and disadvanta s arc discussed. 

One exireme appmilc F I to the assimilative crime and enclnve crime 
issues would be to deFctlcralize the proble~ni.e. ,  make Feclernl crimi- 
nal law inapplicable to the rnclnves by elilninntixlg the enclavo catrgory 
from the special maritinle m d  territorial jurisdiction. Even a w t  from 
the objection that  State criminal law would still be inapplica 6' le in the 
esclus~re jurisdiction enclaves. it is clear that tlus is a totally unaccept- 
ihle solution. There is certninl~ a suffivielit Federal inteirst in the 
enclaves to justify applyinp Federal penal pro\-isions to them. Blnre- 
over, this solution would &ow the baby out ~ i t h  the bxth water. It  
would result in the :~bolition of enclare criminal jurisdiction primarily 
to simplify the treat nlent of assinlilative crimes. 

Once the premise is accepted that r~~clilve criminal jurisdiction ii~icl 
assim ilative crimes are primarilj a Fec1er:ll problem. or a t least that 
~lierw sllould be Fcdcrnl penal l a m  :lpplical)le to all or most criminal 
~niscondl~ct. in  the enclaves. the choice is between various means of 
iiccomplisl~ing this. Congress could attempt to legislate compreherl- 
sive??/ for the enclaves by specific statutes nut1 eliminate any incorpora- 
tion of State law by reference. The A\ssimilative Crimes Act (section 
13) would simply be. repealed. Snch an approncli could be ~icwecl as tho 
logical ontzrowtli of n trend thnt has seen tlir gradual expansion of 
spcriril Federal crimrs applirxble to the maritime and territorial juris- 
diction. It  IT-ould in offed he n rerersal of tho initial decision refwred 
to in S h u ? p n ~ k .  supra. not to prepare *'a code enumerating and defin- 
ing spcific offenses ap~licable to the encli~\-es." 

Such an approach, if feasible, would simplify the operation of the 
Federal criminal law in the enclaves. I t  woulcl aroid all of the tech- 
nical problems. previously discussed. associntccl with incorporation of 
StilCe law. ,4nd it would make the operation of the Federal criminal 
law consistent throughout the enclaves. At  the same time, however, it 



would eliminate mhaterer adrantages attach because local conduct 
usually inrolring nlinor offenses is dealt \vith under local (&., State) 
law. 

The decisive argument agninst this al~proach is that it is not. feasible. 
Despite a marked expansion in the coverage of Federal penal lam, 
it is just not realistic to expect Congress to be able to legslate con- 
cerning the multitude of matters that can arise in the dil-erse types 
of erlclnves that are under the aegis of the Federal government. Even 
if feasible, it. would lnalie little sense to occupy valuable congressional 
time with such matters of detail. 

1nevitnbl;r under such an npproadi, either some alternative means 
of deidinp with minor crimes woulcl have to be devised or  the fact that 
some conduct inrolring minor offenses would go unpunished if corn- 
mittecl on any enclaves would hare to be accepted. 

I f  section 13 were repealed and Title 18 did not deal mit.h all forms 
of miscondnct, the remainiug misconduct would normally still be 
punishable b;r prosecution in the 3tnte courts under the minor miscon- 
duct pro~isions of the more comprohc~isive Criminal Code of the State. 
Rut if the enclave were -within the elcclusz'.~.e le@lative juriscliction of 
the Frderal government (ancl as p r e v i o ~ ~ l y  cllscussed. most enclaves 
fall into this category), State law would be inapplicable, and t,he mis- 
conduct* would not. be s~~bjec t  to any criminal sanctions. 

The unacceptability of such a solution is apparent. Even where State 
law is applicable, it ~vould lenve the Federal government without any 
handle to deal with many forms of minor misconduct or leverage to 
influence the State to act. Experience has s l l o w ~  that where both juris- 
dictions have concurrent authority, the State is sometimes hesistant to 
act, apparent17 on the theory that the conduct is primarily a Federal 
matter since it occurred on an enclave. There is a t  least a risk that this 
same attitude might also continue where no Federal legislation applies 
to the conduct. More importantly, i t  ~ o u l c l  be intoler:~ble to leare some 
misconduct in exclusive jurisclic.tion enclaves to no sanctions whatso- 
ever. 

Alll of the foregoing alternative approaches appear either not fettsi- 
ble or nnacceptable. There is an approach, however, which 11-oulcl sub- 
stitute for the assimilative crirnes device another means of comprehcn- 
sicelg corering througll Federal lam all forms of misconduct on an 
encla~-e. 

,An nlternati~e way of filling tho gaps not covered by specific statu- 
tory prorisions would be to repral the --issirnilatire Crime3 Act ancl 
rely instead on the Federal adn~inistratire agemy responsible for ad- 
nlinistering the particular enclave to promulgate regulations to which 
panel sanctions 11-oulcl at>tacli t.o deal with the misconduct inrolred. 
Such an alternative approach, which will be denoted herein as the acl- 
ministratire-ren~lntion approach, has certain attractive features and 
merits careful consideration. 

Substitution of administratimly promulgated regulations for the 
assimi1ati1-e crimes approach wo'11lc1 gire the Federal government (al- 
beit Federal adn~inistratire agencies and only indirectly the Congress) 
more direct control over the content of all the criminal laws applicable 
to t.he enclares in Federal prosecutions and vould remove the "grab- 
bag" feature of the present approach. It would permit a shaping of the 
agency-derived offenses to the needs of particular enclaves and elimi- 
ni~te the necessity of making some of the peculiar inquiries often made 



in connection with :~ssimilntive crimes--e.g., whether the S t a b  of- 
fense conflicts with Federal policy. A larger lawmaking I)urtlcn will be 
cast on the responsilde Federal agencies who will no longer be able to 
rely on the assumption that if they omit to deal with a problem, 
i t  is probably covered by State 1mv. I t  will result in increasing the pro- 
portion of the Federal criminal lam found in administrative ~rguln- 
tions rather than legislation, a result that mny he deemed undesirable. 
On the other hand, it will malie i t  unnecessary to consult Statr lan- 
sources in order to determine rhether a Federal crime has been 
committed. 

TJndcr the new Code. there will be an increase in thr nnmher of 
serious Fedeml offenses applicable to the enclaves and the assimila- 
tive crimes issue  ill be limited to minor offenses. I t  is thercfoy 
assumed that any adrninistmtirelp promulgated reg~lations substl- 
tuted for the assimilative crimes anproach woiild he so limited. 

Substitution of an administrative regulation appronch for the 
Assiniilatire Crimes Act does hare certain drnu-1)ncks hcnuse of 
possible limitntions regarding administrative agencies' powers to pre- 
scribe penalties. I t  has long been clem thnt Congress. llnvinp itself 
fixed the penalty for violation of regulations, can dclcgnte the au- 
t h o r i t ~  to determine the content of the repilations to a11 :~dministr:~~ive 
agency.30 It, is more doubtful, howerer, whether Con,al.ess cnn const~t~l-  
tionally delegate the authority also to prescribe penalties limited 
only by some standnrd such as rensonnbleness.5' Congress could prob- 
ably, however, set up sercral categories of penaltics and delegnte 
the nuthoribj to determine, subject to appropriate st:~~lclards, that 
viol ntions of different regu1:~tions fall into one or m~othrr cntcgory 

Ab~ent  meaningfill standards. hovm-er, scrious iss~ies of const~tu- 
tionality and policy might be raized. The issues mnv be piit this way. 
Would Congress be willing to delegate to Fedcral agencies the nu- 
thority not only to prescribe rhether particular conduct was criminnl 
but also to prescribe the degree of criminality within the range of 
minor offen~es-eq. .  high msdemeanors and misdememmrs? Ti Con- 
gress is FO willing. would the courts sustain such a delegation? 

I t  is, of course, possible to satisfy the ~mlicy objections nnd to 
protect such a delepation against constitutional attack by inserting 
adequnte standards in the authorizing legislation. The difficulty is 
thnt the minor offense problem raries markedly from agency to :1gency 
and enclave to enclave. and it would be difficult to derisc n standard 
npplicable to all that would hm-e any significant content. The nlterna- 
tive wmld be to delegate authority separately for different agencies 
and/or cnclarcs. The legislati\-e burden at that point becomes suffi- 
ciently great to make one wonder whether it is worth such an effort 
to deal with this relatively small corner of the Fedeml criminal lax. 

The othrr alternative is to conceclc away the desired penalty fled- 
bility and establish a sinzle minor offense penalty category for ad- 
ministrative regulation offems The present assimilative crimes ap- 

" United Btntes v. W m a n d .  220 U.S. 506 ( lo l l ) .  
The issuc here should be distinguished from imposition oi ~wnnlties by the 

nccncies in n Judicial proceeding. 
But see Smal?tmon v. District of Columbfa. 17 F.2d 210 (D.C. Cir. 192'7). 

where such nuthority as to fine was delegnted to the Director of Trntlic of Lhc 
District of Columbia. 



proacli, of course. llas an advn11t:igc in this r e p r d  since it incorporates 
not only State oft'en*s but the whole 1=11ige of pemlt,ies applicable 
under State law. 

Tho issiies p w d  for the Com~r~issioil tlliis are whctlier : (a) to retain 
tlie nssirnilative crilnes npp~.o:tc-li or sulstitute a comp~rhensirc ad- 
nfiikt.r:iti\-c-regil:~t ion nppl.o:icli for deal ing with minor offenses o? 
the enclaves: and (11) if the administmtive approach 1s 
adopted, whether ( i )  to prescribe by statute a single pena1t;r for d l  
such offenses: or  ( i i )  to delepie some liriiited autliorit.!- to the re- 
sponsil)le :Igenq t.o prescribe pennlties and, if so, undcr d a t  stntu- 
 tor^ stnndnrcls. 

Seven1 alteim~ti\-es arc set forth below in mug11 d r :~ f t  form. It is 
assumed in connection with each that section 13 ~ ~ o u l d  be repealed. 

(1) The head of each Fcdc1~11 agency responsible for tlie adnlin- 
istrntion of an e~irlare specified in section , ni:l>-. in addition to orher 
authority granted by Ian-, promulgate reasonable regulations i~ppli- 
cable to conduct within the enclave and designed to miintain order in 
and further the oper:~tion of tl~cl enclnre. 

(2) Violation of silcll regi11:ttions shall be punislinble as . . . [n. 
Class -1 misdemeanor]. 

:llteln:~t,ive I1 [To Be Sulmt.it.uted for Snbsection ( 2 )  in -Uterila- 
tire I). 

(2) The head of  the responsil)lr ngencv shall prescribe the pennlty 
:~pplic:ible for rioli~tion of each sndl rerlilution, but such penalty shall 
not exceed . . . for any one siich violation. 

(2)  The head of the respnsil~le agency s!lall in each rcplat ion pre- 
scribe whether its violation is punishable ns a [Class .4 nnsdenlennor] 
[Class B misdemennor] or [an ~n fmction]. 





COMMENT 
on 

BASIS OF CRIMINAL LIABILITY; 

CULPABILITY; CAUSATION: 
CHAPTER 3; SECTIOE: 610 

(Weinreb; March 29, 1968) 

The purpose of this cliapter is to state basic conditions of criminal 
liability under Federal law. S o  (*rimes or defenses to pr t icular  crimes 
are dched. Some, elen~ents of son~e crimes and clefenw to  crime, 
whicll are general and cxn be statec2 witliout reference to the parthxlar 
conduct proscribed or the particular excuse or  justificat.ion asserted, 
are defined. The chapter states axioms about criminal liability on 
vhicli definitions of the substaiitive offenses in a Federal Crirninnl 
Code depend. 

There are no prorisions conipnrable to those contained in this 
chapter in Title 18 or elsewherr in the United States Sor  do 
most State Criminal Cocles include explicit treatment of the subjects 
corerecl here. Some States llave statutes deiiling rery generally with 
criminal liability.- The basic principles of liabilitj h m e  generally 
been regarded as asio~iiatic, and, as asionis, have been considered only 
indirectly, in the fornn~lation of subsidiary principles. Statutes pro- 
riding for defenses based on inc:~p:~cit~- or involuntariness, for exam- 
ple, are applications of the general principles of liability treated in 
this chapter: such defenses liiag be given explicit recognition in n 
State Criminal Code even tliongh the Code does not include provisions 

' Crimes a re  defined in P a r t  I (sections 1-3000) of Title 18 (and in other titles 
of t h ~  Code). Chapter 1 of Title 18 (sections 1-15) contains general provisions, 
none of which concerns criminal liability ns such. 

E.g., CAL. PEH. CODE 5 20 (West 1955) : "In every crime or public offense 
there must exist a union, o r  joint operation of act and intent, or criminal 
negligence." COLO. REV. STAT. $40-1-1 (1963) : "-1 crime or misdemeanor con- 
sists in a riolation of a public law in the com~nission of which there shall be a 
union or joint operation of act, and intention or  crirninal negligence." GA. CODE 
Ass. S 26-101 ( 1 9 3 )  : "A crime or misdemeanor shall consist in a violation 
of a public law, in the commission of which there shall be a union or joint 
operation of nct and intention, o r  criminttl negligence;" 5 2 6 4 0 4 :  "A person 
shall not be found guilty of any crime or misdemeanor committed by misfortune 
or accident, and where i t  sat isfnctori l~ appears there was no evil design, or 
intention, or culpable neglect." LA. CRIX CODE 8 14-8 (Rer. Stat. 1950) : "Crimi- 
nal conduct consists of: (1) An act  or a lailnre to  act tha t  produces criminal 
consequences. and which is combined with criminal intent ; o r  (2) A mere act  or 
failure to act that  produces criminal consequences, r h e r e  there is no requirement 
of crimin:~l hitent: or (3) Criminal negligence that produces criminal conse- 
quences." 

(105) 



dealing generally ~ 3 1 1  criminal liabilit.~.~ The United States Code 
does not presently contain provisions embodying even subsidiary prin- 
ciples of this sort. 

The Model Penal Code and other codifications that llare f o l l o ~ e d  
its plan do include statements of these basic  principle^.^ I t  is appro- 
pr iab thst. a code of Federal criminal Iars  should do so. Their explicit 
statement may help to resolre do~ibts about unsett.led issues which 
depend on them. They may also assist legislators in h a f t i n g  criminal 
statutes, by aiding in the development of substant.ive rules and pro- 
d i n g  a miform, clear manner of egpression. Other functions aside, 
the public is entitled to h o w  the principles which govern so central 
a concern as the nation's criminal l a ~ ~ - s . ~  

1. Subsection ( I ) .  Liability Bmed ~n T'olzmta?~~ Conduct Declared 
to Re ML Offense.- 

(a )  "VoZtmiariJ engages 82 condz~t."-This plirase states the mini- 
mum condition o ? - ciiininal liability: that the person llelcl liable has 
engaged in criminal conduct. A requirement that the liability ('and 

u n i h e n t )  of A be explained ant1 justiiiecl by reference to what -4 k done and not what soineone else. has done or some cr.ent caused 
is primitive to a raiioilal penal Code. A systsin in u-lricl~ d n-as %eld" 
responsible and pendizecl for occurlcnccs with which he was in no 

'For  example. the n'isconsin Crinlinal Code f\\'rs. STAT. Am-. 1'96.3). which 
does not deal generally with criminal liability. contaius the following provisions : 

$ 939.42 Intoxication 
An intoxicated or a drugged condition of the actor is a defense only if 

such condition : 
(1) Is inroluntiwily produced and renders the actor incapable of dis- 

tinguisliing between right and m n g  in regard to the alleged criminnl 
act a t  the time the act is  committed; or 

(2) Segatires the esistence of a s h t e  of mind essential to the crime. 
$j D39.43 Mistake 

(1) An honest error. whether of fnct or of law other than criminal law, 
is s defense if i t  nrgntires the existence of a state of mind essential to the 
crime. 

* * * * * * * 
S. 939.46 W r c i o u  

(1) A threat by a person other than the actor's cn-mnspirator mhich 
cnnses the actor rrnsonahly to heliere that his net is  the only means of 
prerentinq imminent death or vent. bodily h n r n ~  to himself o r  another 
and vhich causes him so to act is a defense to n prosrcutinrr for any crime 
based on that  act  cscept thnt if the prosecution is  for  murder the degree 
of the crime is reduced to manslaughter. 

* * * * 
(i 939.47 xrctwity 

Presst~re of natural physical forces which cnnses the actor rrnsonnbly to 
Iwliere that his act  is the only means of prerenting imminent pulrlic djsaster, 
or imminent death or great bnclilp harm to himself o r  another and which 
CnIISQS him so to act. is a defense to n prosecution for any crinir hnsrd on 
that ac t  except that i f  the prosecution is for murder the degree of the crime 
is reduced to manslaurhter. 

' Set?, e.n. GAL. P m ~ .  CODE R ~ S I O S  PROJECT (Tent. Dmft  No. 1. 1!165) ; ILL. 
CRIM. C'ODII OF 1'961 : ~ I I C F I .  REV. CRIX C'CJI)E (Final Dmft  (1967) ) : and S.T. 
RET. PEN. LAW ( SIcICinnev 19671. 

'Her grnrrnlly TTeehsl&.   he C h a l k 7 ~ g ~  of a Model Penal Code, 65 Hurr. L. 
Rw. 1095 (1952). 



w,zv connected and a repetition of \~bic.li he cou~lcl not prevent mould 
no\\- be rega~ulctl not as n Criminal Code fixing 'the criminal li 
of intlividu:lls but :IS fil!ing some other presunled social purpose. -4 1 
the Inore refined pl-inciples of responsibility presume as a minimum 
that the 1i:lbility of -4 is rcspnnsive to what ,l has clone? 

TThntevrr tlie general purposes of a Criminal Code, t h y  cannot be 
served unless this minimum mnclition of liability is met.. I t  is apparent 
that indiriduals cannot bc '.deterredw from occurrences nnconneded 
with their own conduct, nor will their ..rehabilitat;ion'! or b.reform," 
dofined somehow, affect bhe recurrence of such happenings. Er-en the 
motives of revenge and the more rrorthy one of responcling to a 
ps~c l~o lo ica l  des~re  for reven,-which is not explicit but may be 
behind tf;e first clause of section lOiB(c) of the proposed draft, '(to 
prescribe penalties rhich are proportionate to the serionsness of 
offenses"-are not well serred by punighing the  holly innocent. 

That liability depends on conduct is derired from the same reason- 
ing. It is no more rationd to hold a person criminally liable for a 
condition over which he has no control than to holcl him 1i:tblc for 
some wh~,lly es te~nal  went.: m i l e  the difference between engaging 
in specified conduct and being in R specified condition m y  often be 
largely n matter of ex ression, particularlg if the "conclit~on" is cle- 
fined 1)s contluct: n Fec f era1 Crminnl Code shodd adopt esplicitly the 
principle that ,z man is Ihble for  hat he does and not wliat lie is. 
That principle was tlie basis of the Supreme Court's holding in Robill - 
son I-. California, 370 US. 660 (1969), that a conviction \vhich migllt 
hkt\-o been based on :1 determination bhat the dcfenclant Iml tlir 
"statl~s" or "c1i1~)nic condition'' of a nnrcotics addict imposed a crud 
mcl unnsnnl punishment in ~iolntion of the due process clause of tho 
fourteenth :~niendrnent.!' I t  lias been applied also in two cases in which 

a Snvh :I principle is, of course. consistent with the possibility that  ti person, by 
his complicity, mny incur criminal liability as a consequence of a n  act  ~ ~ r f o r ~ n c d  
by-someone else. 

' "[Tlo deny thnt criminal liability, a s  well as civil, is  founded on bl:~meworthi- 
ness . . . would shock the moral sense of m y  civilized community; or. to put it 
:mother way. n Inn- which punished conduct nhich would not be blmmeworthy ~ I I  
the average member of the community would be too severe for  thnt  community 
to bear." HOLUES. TIIE COMMOZI LAW -C2 (Ron-e ed. 1963 ). 

Professor Jerome Hall suggested thnt the basic principles of the criminal law 
could be stated in  a single proposition: "the Aamr forbidden in a penal law miist 
bc itnpritcd to any norma2 adult tcho voluntarily comnlits it with erinlinal intcnt, 
and such a person must be subjected to the legaUy pre8cribed prinishntmt." IIALI,. 
GESFJUI, PBISCIPLE~ OF CRIMISAL TAW 18 (2d e& 1900). 

Scc generally Hart, The d i m s  of the Criminal Lalc, 23 Law & COSTEMP. P ~ o e .  
401 (195s). in which i t  is stated at 405, that: "[A crime] . . . is conduct nhicli. 
if duly shown to h a r e  taken place, will incur a formal and solemn pronounce- 
ment of the moral condemnation of the community." 

S c c  Mr. Justice White's dissenting opinion in Robinson v. California, 370 U.S. 
GGO. OST,. GSO (1'30''). 

'"It is unlikely that :my State nt this moment in history wonld attempt to mnkr 
i t  a criminal offense for  a person to be mentallr ill, or  n leper, or to  be afflicted 
with ri veneWnl disease. -1 State might determine t h a t  the general health and 
welfare rcqnire thnt t h ~  victims of these and other human afflictions be dealt 
with by compulsory treatment, inrolving quarantine, confinement. or ,xquestm- 
tion Ihrt, in the light of contemporar.v human knowledge. a law which m:itle 
:1 crimirinl ofPense of such a disease n-onld doubtless be u n i f m l l y  thought tu, 
be nn infliction of cruel and unusual punishment in violation of the Eighth :md 
Fourteenth Amendmeuts." 370 U.S. at 666. 



U.S. court of appeals hare held that chronic alcoholism is n defense 
to a dharge of public drunkenness.1° The qus'bion whether conviction 
of a d h n i c  a l ~ h b l i c  for G i g  drunk in public imposes n cruel and 
unusutd punishment is presented in Powell v. Texas, now pending 
befom the Supreme Court.ll* 

An effect of the provision basing criminal liability on conduct mill 
be t o  require that statutes defining pnrticular offenses be c& in terms 
of conduct rather than "statu9' or "condition" even where the latter 
is determined by conduct. 

Again, the basic axiom of responsibility requires that criminal lia- 
bility not attach to conduct unless it is ~ o l u n t a r y . ~ ~  This principle, too, 
is so basic that it has generally been taken for granted and expressed 
only in the expression of some more particular rule distinguishing 
between voluntary and inroluntary conduct. 

-Easter v. Di8tt-M of Columbia, 313 F.2d 50 (D.C. Cir. 1966) "An essential 
clement of criminal responsibility is the ability to avoid the conduct specieed in 
the deflnition of the crime. Action within the definition is  not enough. To be 
guilty of the crime a person must engage responsibly in the action. Thus, a n  in- 
sane person who does the act  is not guilty of the  crime. The  law, in  such n case 
based on morals. absolves him of criminal responsibility. So, too, in case of an 
infant  In  case of a chronic alcoholic Congress has  dealt with his condition so 
that  in this jurisdiction he too cannot be held t o  be guilty of the  crime of k i n g  
intoxicated because, a s  the Act [Act of Aug. 4, 1947, Ch. 472, 61 Stat. 744. D.C. 
O ~ D E  Aim. T) 24401-514 (1967) 1 recognizes, he has  lost the power of self-control 
in the use of intosicating beverages I n  his case an essential element of crimi- 
nality, where personal conduct is  involved, is lacking. This element is referred 
to in the law a s  the criminal mind.'' 361 F.2d a t  52. 

Driccr v. Ili?lnant, 350 F.2d 761 (4th Cir. 1966) : "This addiction--chronic nlco- 
holism-is now almost universally accepted medically a s  a disease, The symp- 
toms . . . mttg appear a s  'disorder of behavior.' Obviously. this includes appear- 
rmcee in public, us here, unwilled and ungovernable by the victim. When t h a t  is  
the conduct for which he is crilllinally accused, there can be no judgment of 
criminal conviction passed upon him. To do so would affront the Eighth Amend- 
ment, a s  c r u d  and unusual punishment i n  branding him a criminal, irrespective 
of consequent detention or  fine." 356 P.2d a t  764 (footnote omitted). 

Cf. Slcecncli v. United States, 353 F.2d 10 (7th Cir. 1 W )  (probation condition 
that  chronic alcoholic refrain from use of all alcoholic beverages is unreasonable 
if his "power of volition" in this respect has been destroyed). 

"I'robabk jttrisdicfion noted, 383 C.S. 810 11965). See also the opinion of Mr. 
Jostice Fortas, win whom Mr. Justice Douglas joined. dissenting from the denial 
of a petition for  wri t  of certiorari in Budd v. California. ,785 U.S. 009 (1066). 

For discussions of vagrancy a s  a "status" not subJect to punishment. see 
dissenting opinion of Mr. Justice Douglas in  Hicks r. District of Columbia. 383 
1-.S. 2.32 (1960) : Hicks r. Cnited States, 228 F.2d 316 (D.C. App. 1965) ; ef. 
Edelman v. California. 344 V.S. 355 (1953) : Lanzctta v. New Jetmy, 306 U.8. 
451 (1039) ("gan&ers"). See also Faster r. Ixary. M S.P. 2d 300. 229 S.E. 2d 
426 (1067). Seo generally Douglas, ragrancy and Arrest on Srrspicion. 50 TALE 
L.J. 1 (1000)) ; Foote, Vagrancy-type Law and I t s  Administration. 101 r. PA. I,. 
Rev. 603 (Im) ; Lacey, Vagrancy and Other Crimes of Personal Condition. 66 
IImv. L Rnf. L2 (1053) : Sotc. Vse of Vagrancy-tupc Laws f o r  the drrcat and 
Detention of Sftepiciorcs Personu, 50 YALE L.J. 1351 (1950) : Sote. The Vagrancy 
('onccpt Reconaidrwd: Probkms and 4httses of 6'tatrts Crinlinallly. 37 S.T.U. L. 
REV. 102 ( 1962). 

*Since the date  of this paper, the PorceR ca-w was decided. It was held that 
stnee i t  did not appear khat the actor's alcoholk condition nmlered him in- 
cqmMe of staging off the  street, a conviction for being drunk in public did not 
in~pos~*  u c r ~ i r l  and unusual punishment. I'orccll v. Texas. 392 IT.S. 5l4 (1080). 

22 4 8  . . . [W]hfltever Ix, the  philosophicnl basis of punishment, i t  cnnnot, with 
justice. be predicated othm-ise than upon the  rebellious will of its victim." 
Lnglin & Tutrtle, Due Process and P~tniBhmetrt, 20 XIon. L. REV. 014. 641 (1!)22). 

"Historically, our substantire criminal Innr is bawd upon a theory of punish- 



For legal purposes it is enough to say that no involuntary 
action, whatever effects it nlag produce, amounts to a crime 
by the law of England. I do not know indeed that i t  has ever 
been suggested that a person who in his sleep set fire to a house 
or caused the death of another would be gurlty of arson or 
murder. The only case of inroluntarg actzon which, so far 
as I know,- has even been even expressly referred to as not 
being criminal is the case in which one person's body is used 
by another as n tool or menpon. It has been thought worth- 
while to say that if A by push* B @st C pushes C orer 
a precipice A and not U is gullty of pushing C over the 
precipice. (2 STIWHES, A HISTORT OF THE CRIMINAL LAW OF 
ENGLAND 100 (1888) (footnote omitted) ) . 

In the fen- reportad crises, none of them in the Federal courts, in 
~ h i c h  a defendant's criminal liability depended directly on the re- 
quirement of roluntariness (rather than culpability, or some cab- 
lished subsidiary principle based on the requirement of voluntarmeis, 
such 'as the defenses of insanity and coercion), the requirement h? 
been accepted without q~estion.'~ The si~ificance of roluntariness 1s 
recognized iu the famihar jury instruction that a person is presumed 
to intend "the naturnl consequences of his rolunhry acts (or oms- 
sions),:' and is made explicit in the Model Penal Code and other 
recent codifications of State criminal 

While the Supreme Court has not accepted the argument that the 
Constitution does not permit conviction for a crime except on the 
basis of a person's culpable conduct (see below,. p. 121-122), it llas in 
etfect accepted the prmciple that criminal liablhy can be based only 

ing the vicious will- I t  postulates a free agent confronted with a choice between 
doing right and doing wrong and choosing freely to do wrong." POUXD, ISTRO- 
rbrrcrroh- TO SAYBE, CBIMISAL U w  xxxvi-sxxvH (19%'). 

"The contention that  a n  injury cnn amount to a crime only when inflicted by 
intention is no p r o h c i n l  or transient notion. It is  a s  universal and persistent in 
mature mstems of law a s  belief i n  freedom of the human will and a consequent 
ability and duty of the normal individual to choose behveen good and evil. A 
relation between .wnw mental elernent and punishment for  a harmful act  is 
almost a s  instinctive nrc the child's fr~miliar esc t i lpa ' to~  'Rnt I didn't mean to,' 
and has afforded the rational basis for a tardy and unfinished substitution of 
deterrence and reformation in place of retaliation and vengeance a s  the moti- 
vation for  public prosecution. Fnqunlified acceptance of this doctrine by English 
common law in the Eighteenth Century was indicated by Blackstone's sweeping 
stntement that  to  constitute any crime there must be a 'vicious will.' Com- 
mon-law con~mentatom of the Sineteenth Century early pronounced the same 
principle, although a few exceptions not relevant to our present problem came 
to be recognized." Voriesette r. United States. 342 I-.$. 246, 250-251 (1952) 
(footnotesomitted). 

E.0.. Fain v. Comn~ottiocalth, 78 Ky. 183 (1879) (eomnnn~buliam) : People r. 
Cor. 67 Ca1. Apl~.  I d  166, 15.3 P. 2d 362 (4th DM. 1944) (unconsciousner;s pro- 
d~iced hy blow to hcnd) ; People r. F'rcenlan. 61 Cal. Am,. 2d 110. 1.12 P. 2d dZ5 
(2d Dist. 1943) (epileptic unconsciousness) : State v. Goore, 14 N.J. Super. 277. 
S1 A. 2 fill (1931) ("black out" from Jleniere's Syndrome). 

The solitary. well known exception is  the English case Larsonncur, 24 Grim. 
AIII). 74 (1933). Colupnre Loraon?lcttr with Yartin c Etate, 31 Ma. App. 334, 
17 SO. 3d 427 (1944). - 

"Mmcar. ON J ~ Y  ISBTRUCTIIIN~ IS F'EDEHAI. CRIMISAL CASES 9 4.03, 3.3 
F.RL). SZ3. .-AD (1963). 

See note 4, arcpra. 



on n person's ~01unti11y conduct. I n  Lambert v. CaZifomia, 355 U.S. 
225 (1957)' the Court held that a person coulcl not consistently with 
duo process be convicted for failing to register under a criminal reg- 
istration statute if lie clid not hiom of the duty to *ster and there 
was no showing of the b'probability of such knowledge." 

Argument c,m be made that inclusion of the word "voluntarily" 
to moclify the phrase "cngges in concluct" is unnecessary ancl that it 
will cause confusion. In  ordinaq circumstnnces. we should not de- 
scribe blinking or twitching, or rolling orer in sleep, or stumbling 
over a rock, or being sl~ovccl into someone, as "conduct." At leiist the 
strong use of the word 'bconduct" contains some notion of a person's 
conducting himself in a ccrtnin may, exercising control over hiin~elf, 
some element of volition. To some extent. therefore. the word ..voln!l- 
tarily" is unnecessary ancl the entire plirnse b'roluntaril-j engages m 
conduct" redmdant. There are, however. weak uses of the word "con- 
duct." -4s the performance in question becomes more Like the kinds 
of performance wl~icll ordinarily are vo1unt:lry-a lligldy involvecl 
"t~~itcll," sleepurall;ing, or talking in one's sleep instead of rolling 
orer or snoring-it is not so clear that the ~ ~ o r d  "conduct" is in- 
ap licable; used wenlrly, the word connotes sinlply belmvior. P:wtinl 
re a undancy seems clearly prefcrnble in this case to in~omplcteness.~' 

The posibility of confusion arises from the ambiguity of the 
word "voluntarily." There are strong uses of that word according to 
which concluct is not "voluntarf' if it is in any substantin1 sense 
the product of an identifiable external or nonconscious internal fol;.ce. 
I n  its strongest sense, which stops jiist short of rejecting tlie notlon 
of voluntary conduct altogether, a person engages in concluct "volun- 
tarily" only if his conduct is not significantly subject to cspl:~nation 
by any general theory of beh :~~- io r .~~  The word is not intcnclrcl to have 
thnt use here. I t  is intended to exclude from the kind of concluct 
which may h criminal thnt which. in the ordinary sense, occurs beyond 
the control of the actor: reflexes and twitches are paracligms. 

Omission of the word .'voluntarily~' would leare a possibility. small 
to be sure, that a person whose conduct wns truly involuntary in tlie 
relevant sense-conduct while asleep, for cs:tmple-woulcl be prose- 
cutecl and obliged to defend on the ground of involuntariness, wltliout 
an explicit statutory peg on ~ ~ l l i c h  to hang the clcfense. Including tlie 
word map lead occasionally to the assertion of unintended clrfenses 
short of the insanity clcfense which are b a s d  an cleterministic theories 
of human conduct.lB Of the two possibilities, the latter seems less 
undcsirnble. Since the element of \-oluntnrincss, elusive as it is, is so 
much n part of the rationale of criminal liability. it is worthwhile to 
make it explicit in the stntement of the bnsic principle. 

There is n different question, ~ h e t h e r  the p1ira.w '%olnntarily en- 
g n p s  in conduct" should be explained in the Federal Code itself. 

- 

''855 U.S. at -El. 8ce  oleo Bncwder v. Bnrneft .  255 1T.S. 2 4  (1021). Con~parc 
the distinction drnn-n between "~tat~ls"  nr "m~dition" and "condnct," in 
Robi~t.uon r. CrrTifrmiia. 370 IV.P. Cfin (1962). discussed ahore. pp. 107-108. 

Compare the discussion of "roluntary action" in 2 STEPHEX. A HISTORY OF 
TnE C ~ n r r s ~ r ,  Law OF ESCLARD 100-101 (1857). 
" Scc. e.g., the position taken by the psycl~iatrist. Dr. Galen. in State v. Rikora, 

44 S.J. 453,210 A. d 193 (1963). 
"See  State v. Sikora, 44 N.J. 453, 2l0 A. 2d 193 ( M E ) .  Compare Conm~on- 

wealth T. Ahear)?. 421 Pn. 311,218 A. 2d561 (1960). 



The Model Penal Code, for example, undertakes to define its parallel 
phrase--"voluntary act'-by u combination of example tlnd de- 
scription : 

The following are not vol~mtary acts within the meaning 
of this Section : 

(a)  areflexor convulsion; 
(b) s bodily movement during unconsciousness or 

sleep ; 
(c) conduct during llypnosis or resulting from hyp- 

notic sugpstion; 
( d )  a bodily movement that otherwise is not a product 

of the effort or determination of the actor, either con- 
scious or habitual. (52.01 (2) ). 

Subdivisions (a)  (b). and (c) illustmte what is not a voluntary 
act. Subdivision (d) .  in effect, undertnkes to  say what feature of the 
:lets in the precedin clauses makes them not uolnntary. (",\ct" and 
":,ction" :ire. clefiiecfin section 1.13(8) of the Model Penal Code to 
ilicludc r o l u n t a ~  and invol~u~t tiry bodily movements.) 

-1s the commentary to  section 2.01(2) of the Model Penal Cock ?O 

states, the definition of "rolunt ary" is partial arid indirect. Reflexive 
~ind convulsi~e niovements are perhaps identified r:~tIicr easily, 
:~llliou,ah even some of these will be border cases. How fiilly uncon- 
scions or asleep or under hypnotic suggestion one has to be for concluct 
to be involuntary is hard to s : ~ .  however, and subdirisions (b) and 
(c) of the formulation areueefol as esamples only aided by the descrip- 
tire c-ontent of subdivision ( d )  .21 Subdivision (d) .  which attempts to 
formulate the cruci:ll issi~e. is siniplp inaccurate, nn les  one uses tlie 
guide to interpretation afforclcd by the examples. I t  is easy to think 
of 'bvoluntnry" conduct which is not in the ordinary wnse the prodnct 
of conscious or habitual effotl or determination. The colnmentary 
notes tliat the definition corresponds to  the referclnce hi section 2 of 
the Restatement of Torts (Second) (1965) to  an "external nianifes- 
tation of the actor's will." The notion of ' .~ i l l inp" nithoilt "trying" 
or %in$iip an effort" or. cLdetern~ining" to do something is what is at 
stakn here, but one can "feel" w11at is intcnclecl more easily tli:un one 
c:ln state it. 

Suhqnent ,  codifications based on the Model Penal Code hare parti- 
ally adopted the Code's fonnulation. The New Tork Revised Penal 
1,aw ( S  15.00(2)) for esaniplc, clefines "volnntary act" as "a bodily 
lnorement perfonnccl consciously as n, result. of elfort or d e t c d n a -  
t i ~ n . " ~ ~  I t  would appe'ar tliat the definition is intended to escliide the 
same kinds of conduct escludecl by tlie JIodel Penal Code. 

"Mon~r, PENAT. CODE g2.01(2), Comment nt 121 (Tent. Drnft No. 4, 19%). 
2\11 rrferences to the commentnry to the Model Penal Code are to Tentative 
Drnft So. 4. 
"Tn Fain v. Commonrcealth, iS,Kp. 1s (1879). for exnmple, the defendant 

wns charged with homicide of n man who n-as trying to wake him from sleep 
IIe claimed t11:lt he wns asleep whm he shot and killed the deceased, even 
though he listerred to nnd spokc to the deceased before hr shot. The court indi- 
cilted that he was entitled to prrwnt n defense of nnconsciousness, or partial 
r~nconsciousness. such that he pcrceiveci his surroundings to some extent but 
clid not comprehend his situation nnd beliered that he had to defend himself. 
"S.T. REV. PES. LAW 5 18.00 (>IcKinnep 1807). Other m n t  codifications 

(see note 4. supra) contain compnrttble prorisions. 



These formulations do not seem adequate. I n  precisely those cases 
in which the question of roluntariness must bo answered, reference to 
the actor's conscious (or habitual) effort or  detorlnination is likely not 
to be helpful, and mny inislend by suggesting tlint mQre effort. or de- 
ternlinat~on must be shorn th:m is act,~inlly i n t e n ~ l e d . ~ ~  

A n  alternatire osibility is to define " r o l u n t a ~  conduct" not in 
terms of etf'ort or  seteminntion, but in terms of nbdity to control the 
conduct. For example: person does not engnge in conduct rolun- 
tarily if the conduct is not subject to his control." h test based on a 
pei-son's nb i l i t~  to  control his conduct, at the time when he engages in 
the conduct. probably comes closest to the ~ e a k  sense of roluntariness 
intended here. A man who is sleepwnlking or under h-pnosis cannot 
control his concluct in the relevant sense. Nor nre reflexes or convul- 
sions subjcct to  control. But again, the sleepwnlker and the subject 
of hypnosis may exhibit remarkable ability to pursue a cou~sc  of con- 
duct and to avoid accidents: in that sense, which is a meaningful ona, 
they control what they do.24 Given notice, a person may be able to 
control concluct which we would ordin:lrily regard as reflesive. 

Federnl cases do not provide he1 ~ f u l  analyses of the concept of 
voluntariness or usnble definitions o I t.he word LLroluntarily" (or re- 
lated words, "roluntary," "involuntarily," etc.) . The courts hare regu- 
larly considered whether particular conduct wns voluntary,25 bnt have 
not explored the concept genernlly or in the contest now being con- 
sidered. S o r  are tho few State cases in which the courts have consid- 
ered directly the nature of voluntary conduct in this context more 
helpful. Where a court has 11:td to consider a defense that :I person's 
condnct \vas not voluntary but r a s  ncvertheless not covered by one of 
the established defenses--insn~t.y, compulsion, and so f orth-the 
court has typically referred to consciousness as the controlling factor.26 
Consciousness is a necessary but not sufficient condition of voluntary 
conduct. I11 order to cleterinirie the sense of %onscious" relevant for 

" Mnny bodily movements which might produce injury nnd which we might 
wnnt to chnrackrize ns negligent or even reckless do not require efYort o r  de- 
terminntion in any significant sense; e.g.. n man might "stretch" without either. 
and still 1w nc-tinz neelieently. 

"See ,  e.g., the factfi in Faln v. Commonmwlth.  78 Ky. 183 (1879). summarized 
in note 21. above. Cntnpare People r. Y o r 8 h ,  170 Cnl. App. I d  284, ,738 P. 21 
495 (4th Dist. 1959). Ree getterally Bmdlelt r. State.  102 Tes. Crim. 4l, 277 
S.T. 117 (Crim. App. 1925). 

5 See, c.9.. the long line of cases in the Supreme Court considering the rolun- 
tnriness of confessions. ED.. Halntrs v. Washington. 373 U.S.  503 (1963) : Lynrrmn 
1'. Illitinis, 372 C . S .  528 (196.3) ; dlnlinaki v. New Pork. 324 U.S. 401 (1915) : 
Chamber8 v. Florida, 309 US. 227 (1940) : W a n  v. United States,  266 U.S. 1 
(1924). For  cases in which the Federal courts hare  considered wlii~t constitutes 
"rolnntary conduct" in other contexts. see, e.g.. Browning r. Cnited s ta tes ,  373 
F.2d 915 (Ct. C1. l!HIi') fseparntion from Federal service) ; Gnitcd States v. 
Tlt~ttlpaon. 356 F.211 216 (2d Cir. 10651, ccrt. denied. 3S1 Y.S. 964 (1W) (con- 
sent l o  11 s ~ n r c h )  : I'mraon r. United S fa i r s ,  326 F.2d 625 (D.C. Cir. 1983) 
(absence from courtroom) : Liberty Uittrral Insurunce Co. r. Borsari Tank 
Gorp.. 248 F.2d 577 (2d Cir. 1957) (insurnnce contract; voluntary pa-ment) ; 
Ilatckinn r. Harckins. 1M F.2d 34.4 (D.C. Cir. 1951) ("voluntary separation" 
ns ground for diroree) ; Pates v. United States,  24.5 F. S111)p. 147 (E.D. Ta. 19%) 
(plea of guilty). 

Sec, r.!]., Stale v. Q o n ~ e ,  14 I L T .  Snper. 277. S1 h.2d 811 (1951 ) : Louis v. 
Slalc. 1W Qn. 75% 27 S.E. 2d &i9 (1943) ; Fain v. Conltnontcealth. 78 KT.. lLS3 
(ISi9) ; Pcople v. Cos. 67 Cal. App. 2d 166.153 P. 2d 362 (4th Dist In&) : People 
r. Fremaan, 01 Cal. App. 2d 110, 112 P. 2d 435 (2nd DL&. 1943) : Bradley v. 
State,  103 Tex. Crim. 41,277 S.W. 147 (1925). 



the present purpose, one must refer back to the notion of roluntari- 
n e ~ s . ? ~  

Two purposes might be served by a definition of voluntariness in 
this sectloll of the Code. Tlle definition might give content to the main 
provision of section 301 ( I ) ,  which would tlien reflect more precisely 
the basic princi le of liability under Federal criminal law. The cleti- 
nition might ago help to resolve a jury's confusion in a case in- 
volving the question of voluntariness. For the reasons giren above, 
it is urlikely tlmt either of these purposes ~ o u l d  in fact be serrecl. 
Conceptually, the concept of ~oluntariness is probably primitive. TO 
the extent that esmnples provide lielpfial illustrations. ~t seems pref- 
erable to leave the definition of "voluntariness" "open" and :lllow the 
cases to ilerelop concrete illustrations. supported by full descriptions 
of particular facts. Such an npprorcll will allow Federal law to re- 
flect. developing understanding of r l iat  is relevantly voluntary con- 
duct. A court presented with this issue will e sp la~n  it to the jury 
RS well as it can, almost certainly using the facts of the case and some 
general term like "unconscious" to suggest what must be ~lecided.'~ 
'llie main statement of the basis of criminal liability \rill reinah, if 
incomplete. accurate. 

(b) "An act, an omission, 07' possession."-The inclusion of acts, 
omissions, and possession  ninon^ the kinds of conduct which can give 
rise to criminal liability is consistent ~ 5 t h  established law. A persqn's 
(voluntary) acts are the most o b ~ o u s  source of criminal liabibty. 
Notwithstanding the confi~sion frequently engendered by and per- 
sistently surrounding crimind liability for s failure to act (see pp. 
116-11$), liability for (voluntary) omissions, properly circumscribed, 
has tlie same justification as liab;litg for action: the person held liable 
has failed to comply with a duty ~ ~ h i c h  the law has imposed on him 
uniler pain of criminal sanction. A p a t  many Federal statntes es- 
plicitly declare the failure to perform some act to be a crime (see 
p. 116), and convictions for violations of such statutes are common.2g 
So long as the failure is acconlpanied by one of the same states of 
m i d  that is required for liability for an act, liability for the omis- 
sion is not at ell peculiar. Inclcecl, in a great many situations, it is 
not clear whether tlie conduct is described more properlv as action or 
inaction. For  example, section 1856 of Title 18, United States Code, 
provides: "Whoever, 11aT.ing kindled . . . s £ire in or near any 
forest . . . upon any [Federal] lands . . . leaves said fire without 
totally estinguishing the s:une, or perinits or suffers said fire to burn 
or s read beyond his control" commits a misdemeanor. Should such 
con ci' uct be described as an act or a failure to act? 30 

" Compare the statement in ; \I~I)EL PESAL CODE fi 2.01, Comment a t  121-122. 
"See, e.0.. the instructions to the jury in R. r. Charlson. [IS551 1 A11 E.R. 8-59 

(Chester Assizes). 
=E.g., Johnaton v. United #later, 351 U.S. 215 (1966) (failure to report for 

senice under draft lams, 50 U.S.C. Am. 9 4 6 2 ( ~ )  : United States r. Anderson, 
328 U.S. 699 (1916) (refusal to submit to induction into armed forces). 50 T.S.C. 
h p .  B: 4SZ(a)) : Cnifed States v. Lott~bardo, 2 U  G.S. 73 (failure to file state- 
ment about alien prostitute, 18 U.S.C. 52424). 

Conlpare Conrmonwealtlr v. Cali, 247 Uass. 20. 141 N.E. 510 (1923). 
The subject of liability for omissions is  discussed more fully belor, in the 

comment to section 301 (2).  



Liability for possession is harder to defend consistently with the 
b:lsic principle that a person is liable for harmful conduct and not 
for his status or conclition. A person who is in possession of a contq- 
band narcotic drug or a proscribed u:eapon Ims not. because of his 
possession alone. conductecl l~imsel f inim~cally to society's proper in- 
terests or even (were criminality absent) his own. 111s situation is 
like that of n person whose condition includes n proclivity to enrage 
in harmful conduct. 

Both as ;I prophylactic mensure and as an aid to prosecution. if 
possession of a particular article is  mrely for a purpose other than 
to engage in hannf111 conduct, proscribing possession itself may be 
jr~stified if tha harm to be prevented-use of narrotics, personal in- 
jurr-is great. other methods of prevention are ineffective. ant1 the 
indl vidnal's interest in po=sslon is slight.31 

Thc United Stntrs Code now cpntn-ins many prorisi?ns making 
possession of some nrticle in certain circumstnnces a crime. I t  may 

The prophylactic function of possessory crimes is clearly displayed in 26 
U.S.C. 5 5W.i(:1) . which prorides : 

Pennlty for  possession of devicesfor emitting gas, smoke, etc. 
Whoevrr. when violating any law of the rn i ted  States, or of any Territoqv 

or possession of the United States. or of the District of Columbia, in regard 
to the  mnnnfncture, taxation, o r  trnnsportation of o r  traffic in  distilled 
spirits. wines, or hrer, o r  w h ~ ~  aiding in anF s w h  violation, has  in his pos- 
session or in his control any derice capable of cnusing emission of gas. 
smoke, or fumes, nnd which may be used for the purpose of hindering, delay- 
ing, o r  prerenting pursuit or capture, nW explosive. or any firearm (as  de- 
fined in section ?iif-kq-18), except n machine gun. or 11 shotpan haring a barrel or 
barrels Icss than 18 inches in length, or a rlfle haring a hnrrel or bnrrels 
less thnn 16 inches in length, shall be fined not more thnn $5.000. or im- 
prisoned not more than 10 years. or both, and all  persons engnged in any snch 
violation or in  aiding in any snch violation shall be held to  be in possession 
or control of mr11 drrice, firenrm, or esplosire. [Section 56R5(h) provides a 
greater pwnlt;r fo r  possession of the wenpons excepted in this section.] 

The use of posses so^ crimes to  ense the government's burden of proof, is illus- 
trntrd bj- 18 18.S.C. $1202, which prorides : 

Thoever receives, possesses, or disposes of any money or other propern, 
or m y  portion thrreof. ~ h i c h  has a t  nny time been delivered a s  rnnsom or 
reward in connection with n violation of section 1201 of this title, knowing 
the -%me to be money or property whic.h has been a t  any time delivered a s  
such rnnsom o r  relvnrd, shall be fined not more than $10,000 or  imprisoned 
not more than ten yenrs. o r  both. 

Still more directly in nid of prosec~ition nre procisions which do not makr pos- 
srssion crimir1:11 its such, but provide thnt pmof af possession is  snffic-ient to 
nutllorize conviction for Borne other offense. For esnmple 18 P.S.C. g 535 pro- 
rides in ~ n r t  : 

Whoever knowingly and willfnllp, with intent to  defrnud the United 
Stntes, slnl~ggles or clnndestinelg introduces into the United States any 
~nerchnnclise which should hnre been invoiced, or makes out or passes, or 
nttempts to p a s ,  through the customhouse any fnlse, forged, or fraudulent 
invoice or other document or paper: o r  

Whoever fmndulentlS or knowingly imports or brings into the United 
States nng merchnndise contrnry to Inn7, o r  receivrs,  conceal^, b n p .  sells. or 
in any rnnnner facilitates the t rmssr tn t ion ,  concealment, or sale of such 
merchnndi.~ after importation. knowing the snme to h a r e  been imported 
or brought into the United Stntes contrary to law- 

Shall he fined not more thnn $10,000- or imprisoned not more than five 
senrs, or both. 
- proof of defendnnt's possession of such goods, unless explained to the 
satisfaction of the jury. shall be deemed evidence suf6cient to  nuthorize con- 
viction for riolation of this section. 



be n crime, for exnnlple, to possess e homing pigeon (18 U.S.C. 5 45), 
counterfeit money and tools and material for makin counterfelt S money (18 U.S.C., c. 25), documents or information re ating to the 
nntio~inl defense (18 U.S.C. 5 793), intoxicating liquors (18 U.S.C. 
8 1156, 26 U.S.C. g 5686), blank naturalization or citizenship papers 
(18 U.S.C. 8 I+%), stolen bank propert (18 U.S.C. 8 2ll3),  dnnger- 
ous wenpons ( I  8 U.S.C. 5 2377, 26 IJ.9.8. $585l), narcotic drugs (26 
U.S.C. $$4704,47W), marihuana (26 U.S.C. 9 4744, and taxed goods 
(26 U.S.C. $7268). 

While there may be strong, even sficient, objection to particular 
ossessory crimes or to provisions that a crime is proved prima 

Facie by proof of possession, on the ound that the connection be- 
tween possession of the ~rohibited o f? ject and the harm to be pre- 
vented is weak, there is no adequate argument that all such crlmes 
should be eliminated from Federal  la^. Where possession can be 
avoided. it may also be culpable, and may, therefore, properly be the 
basis of criminal liabilityP2 

( c )  '.In vio7atirm of a atalute which proz.ide8 that the conduct is an 
offense."-This phrase incorporates the well established rule that 
"there is no common lav  ott'ense against theunited Stakes'! =The   ox-d 
"stntute" refe~s to a lnv of the Vnited States. Sot only provisions of 
the Federal Code but. also piwrisions in other titles of the United 

In Bamder  v. Barnett, Z55 U.S. 224. 95-225 (1921), the Supreme Court 
stmnglr suggested thnt a stntute that  made possesion which was ''not conscions 
nnd willing" criminnl, aould be unconstitutional. See Gnited States c Sa~ul~cr ,  
294 V.2d 24, 29 (4th Cir. 1981). The statutory definitions of some possessnry 
crinic~, however, do not contain n requirement of culprtbility (e.g., 18 U.S.C. 
$ 5  487.701,115U). nnd according to general rules of construction might not incl~ide 
sucb st reqliirenlent by implication. See the discussion n t  pp. 120-122. below. 

l l i c  Model Penal Code ( ( B  2.01 (4) ) limits LiabiliQ for possession to cnscs in 
whicl~ the "possessor knowingly procured or  received the thing possessed or 
was nanre  of his control thereof for  a s d c i e n t  period to hare  been nble to  t e n d -  
nnte his po~sf?ssion." (The knowledge required is  only that one has posessiot~ of 
"the phsliical object" and not of the object's ",qwcific quality o r  properties." See 
the commentary to section 2.01 a t  123.) K i t h  respect to the requiremc*nt of 
knowledge, it seems possible thnt in some cases liability might properly be b n d  
on p o w s i o n  that  was negligently acquired. h perSon might, for example, hare a 
runsonable lwrsis for suspecting thnt  a package of narcotics a n s  unlawfully 
included in n shipment of drugs to  him rind be liable, if the statute so provided. 
for negligently hnring thern in his possession; i.e.. for failing to check on the 
contents of the shipment. (This result might be reached under the Model Pennl 
Code by the rcnswning that  in such a case the poase88ion was knowing and there 
was negligence with respmA to the nature of the goods. But  does a person know 
that  he has possession of each item--eren those he knows nothing aboot-in nn' 
unopened package? ) The requirements of cnlpabilitg specified in p r o p o d  section 
303 would protect a person from liabili6 for entirely innocent, unwifflng ~~- 
~ i o n  of a proscribed article (unless culpabili* is not m i r e d  for commission of 
the offen-w). The same l~quircnwnts  would avoid Liability in the (nlmost wholly 
theoretical) case of a p e m n  who was a n  unwilling possessor but who hnd no way 
effwtirely to terminate his  possession. 

P . l m c  v. United States. 318 U.S. l(11, 1M (141.3). Accord. e.g.. Vlfreck v. 
United States, 318 U.S. 236, 941 (1!343) : United States r. GradrceIl. !M3 U.S. 476, 
485 (191i), 

T h c n ~  is n distinct rule thnt "where n federal criminal statute uses n common- 
lam term of established meaning without othenvise defining it, the geneml pmc- 
t i e  is to give thnt term i t s  common-lam meaning." United Btatea v. Tvrleu, 352 
V.S. 407. 411 (1957) (footnote omitted). Accord, e.g.. United State8 v. Pardee, 
3Gq Y.2d 3G9 (4th Cir. 1M6) ; Rrrtndage r. United Stnte8. ,365 F.2d 616 (70th 
Cir. 1WiG). Scc g e n ~ ~ a l l y  Moriarctte r. United States. 342 U . S .  246 (IlW?). 



Sta tcs Code limy establish criminal li'ability. There are sucli provi- 
sions now i l l  most titles of the Code. Wiile it is desirnJ~lc gencrslly 
to collect. T'ederal c~iminal  statutes i11 a single title u l  ~11r C d c ,  as 
this cr)dific:ttion attempts to do. it cannot be espected that all such 
existing p1.ovisions and all such prorisions enacted hereafter will be 
located in Title 18. Nor is  it on balance desirable that they be there. 
11 major pirpose of codification is to make statutes known :1nd r e d l y  
available. I n  ninny cases, a criminal prorision will be Inore readily 
nvailnhle if it is located according to its content rather than the fact 
thnt crime is inrolred. See. for example. the penal provisions of thr 
Securities ,\ct of 193.7, now included with other provisions of the Act 
in Title 15. section 7721 et seq. 

2. S~ltbsections (9). Ornimbm.-The subsection states the general 
~wle  rgnrdinp crinlinal Liability (or liability for an infraction) for 
omissions, which, so far  as it. can be said that there is any Federal rule. 
is now follo\~-ed in Federal courts. The t-de does not attempt to state 
wheli there is liability f o r a  failure to act : rather, it provides that there 
is not liability unless a l a v  prorides that the om~ssion is :ln offense 
or otliern-ise creates n duty to perform the onlitted act. The rule thus 
functions to protect a person from liability for harms to which his 
own acts do not contribute and with which he has no special connec- 
tion. Since subsection 301(1) prox-ides that criminnl liability may be 
tnsecl on an omission, the two prorisions together do hare tlie con- 
seqncnce generally that there is liability for oniissions mliicli me& the 
conditions of slibswtion 301 (2) and any other specific requirements 
that may he imposed. 

Tlin effect of the first bmnch of the subsection is plain. Mnng Fed- 
clml skatuttss provide tlint. a f a i l ~ u t  t.o perform rL specific ttck is rrim- 
in111 : for esaniplr, failure to summon a citizen far  jury dutv lmvtuse 
of raw. color. or p ~ r r i o u s  conclition of servitude (18 U.S.C. 8 243), 
fni1111~ to deposit. public nionej- as required (18 lJ.S.C. (5 640), fnilure 
to deli\-el. mail in t ~ m s i t  to :I post office (18 U.S.C. $ l698), failure to 
file a statenlent concerning an alien prostitute (18 U.S.C. 8 2424). 
l':iilu re of :I witness to testify pursuant to subpoen:~ (2 IT.S.C. 5 212), 
and failure to Imp a tax, make a return, file records, or supply informn- 
t ion (26 1J.S.C. 8 7.203). Liability under such statutes is confirmed. 

T l ~ r  second bmncli of the subsection is more difficult to stake clearly 
or to l ~ s e  firmly in established Federal law. It. shzte-s that there may 
Ix! liability if there is a l e p l  dutr  to perforni the omitted act. whether 
or not a 1:tw pmrides explicitly that the onlission is an o f f e ~ ~ .  The 
most, common esanlple of li:~hiliQ so b d  is liability for in\loluntary 
manslaughter. where the defendant is criminally negligent in failing 
to do mnie act which he is legally required to perform.34 Tn .lone8 v. 
17nited Stntes. 308 F.2d 307 (D.C. Cir. 1962). the court of appeals 
IT\-iewed n. conviction for manslxughter nnder section 222405 of the 
1)istrict of Columbia Code (1967): n-llich prorides a lwnadty for tlie 
offenw of rnnnslnngliter without defining it. After observing that "the 
~wol)lem of establishing t.he duty to take action ~ h i c h  wonlcl preserve 

" E.g., L'nitud S fa t c s  v. Pardee. SW F.2d ,338 (4th Cir. 1 W ) .  



the life of another has not often arisen in the c'zse lavi of t.l~is country" 
the court said : 

There are at least four situations in which the failure to act 
may constitnte b r e d  of n legal cluty. One can be held crirn- 
inally liable: fist. where la statute i r n p o , ~  a dntr  to care 
for another: s8c~ilcl, where one stands in a certain status 
relationship to another; third, where one has a=imed a con- 
t,ractud cluty to oare for another; and fourth, whem one 
h8:1s voluntarily assumed the oare of another and so secluded 
the llelpless person as to prevent others from rendering dcl. 
(30s P.2d at 310 (footnotes omitted)). 

This statement reflects more-or-less murd,tely-'un~ore-or-less" h- 
c.ause them are not enough cases, BedemI ca.ss in particular. to  sm- 
tnin a & n ~  statement-the co~imon understanding of the  la^.^^ vhich 
is carried forn-arc1 by siil)section 301(2). Many questions are left unan- 
swered, as they are uncler existing law. The provision 1e;lves fully 
open the possibility of defining criminal liability for omissions more 

l'reoispl~ 
in the - t i o n s  oorering yarticdar obenses. Whether this 

shoulcl clone m d  whetller the m tionale of liability for omissions 
shonlcl be clerelo~~cl beyond the limiting. piillciple stated here are 
questions to be answered who11 those sections are dmftecl. 

3. Subsection (-3). Publication of Lazo Requi~.ed.-This subsection 
expresses a requirement, now acknowledged by Federal lav,  that laws 

"The commrntary to  section 2.01 of the Model Penal Code, a t  123, states 
simply that  i t  is sufticirnt if "the d n o  arises under some branch of the 
ciril Inw." 

For examples of cases involving a duty arising (or  not) out of a relationship, 
arc CTuitcd State8 r. h-noicles. 26 F. Gos. SO0 (So. 15,540) (S.D. CaL 1864) : 
Cot~r)~~o~rircalth r. Hall, 312 Mass. 5'78. 78 N.E. 2d CX.4 (1948) ; People r. Bearda- 
Icy, 1 3  Mich 200, 113 S.W. 312s (1907) : Sttrte r. Xoalies. 70 Vt 2-47, 40 A. 2-49 
(1.97) : cf. s t u t e  v. Fondford, 99 Me. 141.58 A. 587 (1005). 

For ~samplles of cases involving a contractual duty, see C91ited States v. 
K)~otrlc>s, 26 F. Cas. ,400 (No. 15,540) (XD. Cal. 1864) ; People v. 3lontccino. 
66 Cal. .\gp. 2d &i, 1.52 P. 2d 5 (2d Dist. 1944). In Insfan, below, the lnngnage 
of the canrt is  in  some respects snggwtire of contractual obligation a s  the basis 
of lial~ili*. See also the nlilroad-crossing cases: State  r. Horrfson. 107 N.J.L. 
1113 (1931) : K. r. S~rlith. 11 Cox Crim. Cas. 210 (Carlisle Assizes 18%). Cf. 
Mate t. Irt-ine, 126 La. 1 3 4 , X  So. S(i7 (1910). 

For esnnlples of cases inrolring a n  assu~nption of responsibilib. see R. r. 
S;rlfolls, 13 Cox Crirn. Cas. 73 (Stafford Assizes lSi-1) ; cf. R. r. Iiistnn. 
~ I P O S I  1 Q. B. -GO. 
- ~ h & e  h a y  also 111. a duts to give aid in response to a danger created by 
one's onn (perllnps innocent) nct. See Con~tnomceulth r. Cali. 247 Mass. 20, 
IU S.E. 610 (1!)23) : C o ~ w ) i o ~  ~rcrrlth r. Ptrtrh, 18 D. C C. 650 (Allegheny Ctg., 
1932) ; cf. J o i e s  e State, 220 Inil. 3SI, 43 S.E. 2d 1017 (19-12). 

Gee pwerulljr Hughes, Crit~ri~ral Onii-usions. 07 T:us. LJ. 5 W  (19.53) : Kirch- 
I~eimrr. Crinlinal Onri.?rions, 55 Huv.  t. Iiw. G15 (19iZ) : Perkins, Kegailwe 
IcTa i u  Crinr irml Laic, 22 Iowa L. RE\-. 659 (1037). 

It is often argwil that  criminal liability for failure to  act  should be 
expandrd. or.  hat is the same thing. that the circumstances in which a person 
hns an affirmatire i1nt~-, enforc~d  by the criminal law, to  ac t  should be enlarged. 
Sce. c..q.. Hughes, Cri~lrinal O~tiiusiur~s, 67 PALE T,.J. 590 (I%!) ; cf. Dawson, 
Ycgotiortrt~i Gentio: Tkc Sltrftiutic Tntert~~eddler, 74 HART. L. REV. 1073. 1101- 
1108 (1961). Snch n derelopineut conld take place within the bounds of subsec- 
tion 301 (2) ,  either by specific statuto1-y enactment o r  by jndiciad enlargement 
of the circumstances in which the lam im1)oses a duty to act. 



establishing oifenses be published. T l m e  is a 'comprehensive scheme 
for the pul~lication of I'edelxl legidation and rrguli~tions.~~ 

The rerllii~*elnent of publication is sometinw related to  the defense 
of n1ist:lke of 1ti I\-."' which is treated in section 610. The. publication 
of lnost Fedeml lii\\. nixkes the la\\- 'Lpublic" to most people only in a 
Pichickinn sense. I,;I\vs t~pically a1.e "public" only to the people most 
concerned \\-it11 the subjects with which ~alticuliir laws deal, and even I then, only throupli the intel~nediav of egnl or other co~~nsel. The re- 
quirement of ublication is not redlsticslly 11 .requirement that laws be 
made arail:h I' e to indiricluals, so that they ~ 1 1 1  not innocentlj- riolate 
the Ia~r .  It, is it lilenns of preventing the abusire, nd lioc use of legal 
process, significmt nnuc!l more for ~ t s  impact on the agencies of law 
than for its inlpnct on pr~i-ate conductf."* -1s :i lili~itntion on the author- 
ity to punish for :nn offense, it is  properly inc.lntlec1 in the basic section 
on liability. 

Throughout section 301, reference is mnde to "otfenses.?' The m r d  is 
used to hclucle both crimes and infmctions, which are defined else- 
vihere. This usage will presumably be esplni~ietl in the general section 
on definitions.** 

1. FedemZ Lam-This section follows the es:imple of the Model 
Penal Cocle and othw recent codifications S9 ill their efforts to restate 
the general requi re11 ~ r n t  of cl~lpability ("mens rw") in a limited num- 
ber of relntivrlg spr~cific principles. It drfiilrs n group of specific 

*Act of 5111y 30, 1947. $106, 1 U.S.C. % 1% (1)rintiw of bills and re.wllntions) : 
Act of Oct. 31. 1951, 5 9  1Wi-b. 1 U.S.C. g lWn  (pron~ulgation of i n n ) ,  5 1Wb 
(publication of iln~erl(hncnts to the Constitlltion) : Act of July .W, l!M7. $ 11% a8 
nnztwdecl, 1 U.S.C. $ 112 (Statutes nt Large) ; Act of .Jllly 30, 1347. 9  2W2. 1 T.S.C. 
9  202 (United Stntes ('ode) : Act d July 26. 193.5. 5  5,  49 Stat. 501. n8 ummded, 
44 L7.S.C. 8 305 (Fmlerr~l Register; dcwuntents or orders of executire depar tmnts  
nnd arlministrr~tiw :~gencics "which &all prescribe e pnnit.r") : AL* of S ~ L  6. 
1M. 5 rx72, .W Stat. 3,W. a s  unrended by Act of June 5, 1Wi. % 1, 81 Stat. M, 5 
r.S.C.A. 5 552 (1Wi)  (IJederal Regiscter .r; dewriptiol~s of nctirities, statements, 
rules. opinion3 . orders, of governmental authorities other than Congress and the 
courts). 

= F o r  rrottrple. in the Jlodel Pennl Code a l ~ i i r f  that conduct is not a n  offense 
is made :I cleft~rise to prosecution if "the statute or otllrr rniictment defining the 
offense is not known to the nctor and hns not been 1111l1lishr.i1 or otherwise ren- 
sonably made av:iilal~le prior to the conduct :lll~ged." Jlone~ PESAL CODE 2.04 
(3)  ( 3 )  (P .0 .1~ .  l!)ti2). 
" gee Grtrktrnl v. Lnlwinrorr, 1% F.  sup^,. 561. i&3-5(;4 (ED.  S.C. 1 W ) .  aff'd,  

"45 F.2d 207 (4th Cir. 1 W I )  : "TThile the Adtninistrr~tive Proccdnre Act (5 
IT.S.CLL (i 1003) i~ntl the. Pedeml Rgi.ster Act (44 -i!.S.('.A. 9  31)7) nre set up h 
terms of mi~liirlg i~~for tn i~ t ion  nrailable to  the pnI)lic, tht* Arts tire nlclrr than mere 
recnrciing stntutcs wl~tlsc function is wlcly to give tw~s tn le t i re  notice to  per-wns 
who do not llr~ve irctnr~l notice of certain agemy rulrs. 111e A c t s  set I I ~  the proce- 
dure whieil m11.c-t be followed in order for  agency rulings to 1~ @ren the force of 
law. vnlesq the prescr i l~d  prrrrrdures a re  con~plied with, the n p n c y  or adminis- 
tmtive rnle hus not k e n  1egall.r issued, and consequently it  is  ineffectire..' To the 
same effect, arc Rntck r. rni tcd Statc8. 212 F.2d 2fi0 (9th Cir. 1954). Blct see 
Kessler r. F.C.C., :??fl 17.2rl 673 (D.C. Cir. 1963) : Pnitrd Stutc8 r. damns, 310 
F. 3d 341 (9d Cir. 1962). 

*An nlterni~tire fortnnlntion might proridti that ~ ~ ~ b l i c n t i o n  is not r q u i w d  
when the nctor, in fi1c.1, k n o w  al~out  the ixd*tent.e of t l ~ c  Inw; this n-nuld nroid 
the anomilly of : ~ n  :~c.tor with knowlcdar of the I:IW c.iic.nping criminal liability 
because of it technical violation of publication requircn~ents. 

**S'cr, s 109. 
"See note 4, R I I I ) ~ ~ .  



"'All sections are in Title 18. 





mental state thnt accompanies an act done corruptly has been various- 
ly described.* 

The courts ht~ve been equally unclear about the meaning of the re- 
quirement that conduct. be intentional, or eren when there is such a 
requirement. I n  Ellis r. United States, 206 r.S. 216 (1907), the Su- 
preme Court considered a statute that made i t  a misdemeanor "in- 
tentionnlly [to] violtLte'' prorisions limiting the services of lttborers on 
public works to 8 hours er Rejectmg the claini that. the de- 
fendi~nt was not yi1t.y if P le had no kno~rledge of the Ian- or  supposed 
that in the circun&iuwes he was not violatiyu the prorisions in quos- 
tion, the Court mid : 

If a man intentionally nclopts certain co~~cluct in certain 
circumstances known to him, and that conduct is forbidden 
by the law under those circumstances, he intentionally breaks 
the Isw in the only sense in which the law ever considers 
intent. (206 U.S. at 257.) 

A very different, legal pattern is su gested in Jforissette v. United 
 state^. 3+2 I T S .  244 (1052), in whic f the defendant w:ls convicted 
of violating 18 U.S.C. fj 641, n~liicli provides that "whoever embezzles, 
steals, pnrloins, or I;nowingly converts to his use" gorernment prop- 
erty cornlllits a crime (felony or misdemeanor, according to  the mlue 
of tho property). The defendant claimed th'zt he believed that the 
property which lie took had been abandoned by the orernment and 

by Mr. ,Justice Jftckson, the Supreme Court declared : 
f that he had no intention of committing theft. In an e aborate opinion 

The contention that an injury can amo!mt to a crime 
only when i~lfticted by intention. . . is as u n i r e d  and per- 
sistent in mature systems of law as belief in freedom of the 
human d l  and a consequent ability nnd duty of the normal 
individual to choose between good and evil. (342 U.S. nt 250) 
(footnote omitted). 

The Court recognized that there had developed n category of crimes, 
"aptly called 'public ~ r o l f ~ ~ r e  offenses' " (id. at 255), rrhlch did not 
require n mental element, nnd acknowledged that  such crimes had been 
accepted by the Supreme Court.45 a f t e r  some tentatire discussion of 
the special nature of such crimes,'@ the Court concluded : 

'=In Bosseln~an v. United States,  239 F. 82. 88 (2d Cir. 1917), the court of 
al~peals obserred : "The word 'corruptly' is capable of different meanings in differ- 
ent connections As ased in this particular a tnh~te,  we think any endearor to 
impede and obstruct the due n M n i s t m t i o n  of jt~stiee in the inquiries specified 
is  corn~pt." Accord, Unitrd Btates v. Cohen. 202 F.  Supp. 587. 588 (D. Conn. 
1962). In related o r  similnr contexts, courts have snid thnt an nct was corrupt 
"because it  ms a h n d . "  Unifed  States v. Polakofl, lZl F. 2d 333. XLi (2d Cir.), 
cert. dcnird, 311 V.S. W (19-11) : Imuse i t  mas "for a n  improper motire," 
l fart in v. rttited States,  166 F.2d 76, 79 (5th Cir. 1948) ; and beccmse i t  nn8 
"el-il." Cdnrcell v. United States.  218 14'.2cl 370, 371 (D.C. Cir. 19-1). cert. d o ~ i c d ,  
349 US. 930 (13.55). 

*Act of Aug. 1.1W2. c. 352. f 2.27 Stnt. MO. 
" 8 r c  helow. p. 
Q'T1~cse cases (lo not fit neatly into any of such accepted cla.~sifications of 

comnio~i-law offenses, such 11s t l o s ~  ngninsf the state, the person. property, or 
pubLic ~ n o r a l s  1\1111iy of these offenses rlre not in the natum of positive nggmsions 
or invasions. with which the common law so often dealt, but a re  in the nature of 
neglect where the law requires carr, or inaction n-here it  imposes a d u o .  Mnny 
riolatious of such regulations result in no direct o r  irrrmedlately injury to person 



Neither this Court nor, so far  as we are aware. any other 
has undertaken to delilleate a precise line or set. forth com- 
prehensive criteria for distinguishing between crimes that re- 
quire il mental element m d  crimes that clo not. We attempt 
no closecl definition. for the law on the subject is neither 
settled nor static. (Id. at 260.) 

The Court held that, in  vie^ of the accepted conlmon law require- 
rncnt of criminal intent. for the crime of theft. the onlis4on of that 
requirement fronl the statute did not change the nature of the crimes 
dcfined bv it.47 

Tn Spies V. 7791 ;ten Sfute,~. 317 U.S. 492 (194.3). the Court constn~ed 
section 145 (b) of the Rel-enue Act of 1036.48 making a willful attempt 
to evade a tax R felony. I t  snicl that although "mere voluntaq and pur- 

oseful" conduct. might meet the test. of 11-illfulness in other contexts. 
$n view of our t r  ac 1 itional a ~ r s i o n  to imprisonment for debt, we 
would not without the clearest manif&ation of congressional intent 
assume that mere knowing and intentional default in payment of a 
tax where there had been no ~ i l l f i i l  failure to  disclose the l iobil i t~ is 
intended to constitute a criminal offense of m y  degree." 317 I'.S. at 
497498. Thnifed Rfa.fm v. Ba1;nf. 258 1T.S. 250 (IBZ), looks the other 
way. The case inrolvecl an unlanful sale of narcotic drugs in violation . 
of the Narcotic Act of December 17, 1914.40 The clefendant demurred 
to the indictment on the ground that i t  did not charge him with knowl- 
edge of the nature of the drugs sold. The Court stated that whether 
or not scienter mas an element of a statutory offense wns a miltter of 
legislatire intent, and conclncled, nfiainst the defendant, that the 
"manifest purpose [of the statute] is to require every person dealing 
in d n ~ p  to ascertain at his peril whether that which he sells comes 
within the inhibition of the statute, and if he sells the inhibited dnq 
in ignorance of its character, to penalize him." 258 F.S. at 

or 1)roperty hut merely crente the dnnger or pmhnhility of it  which the Inw seeks 
to minimize. Vi'hile such offenses do not threaten the securi& of the state in the 
mnnwr  of t rmson ,  they tnsy 1w regarded a- offenses apn1n.d i ts  authority. for 
their occurrence irnmirs the elfiden- of controls d t w n ~ ~ d  essential to the w i a l  
order as presently constituted. In this re.=t. whntwer the intent of the rio- 
lntor, the injury is the .same, and theconseqnences ore injnrious or not according 
to forhiity. Hence, legislation npplicable to such offen-ws. a s  a matter of p o l l ~ ,  
d m  not specify intent a s  a nmsnryelel i i twt .  The accused. if he does not will the 
riolntion, usi~nlly is in n positiou to prevent it  with no more care 4hnn socice 
might remonrthly e a p t  and no more esertion than i t  might reasonnblr exact 
from one who nssnnwd his responsibilities. Also, pennltiw conunonly are rela- 
tirely sniall, and conriction does no grave damage to a n  offender's reputation." 
(342 r.s. a t  2 ~ - ~ ~ - ~ . )  

".llorissettc is follomed. e.g., in Findlo?/ v. United Sttrtcs, 362 F.2d 921 (10th 
Cir. 1966), and Sortn v. Uni tcd  Stntes, 304 F." 274 (9th Cir. 1962), 110th inrolr- 
ing the theft and subsequent a l e  of Federnl property in violation of 18 U.S.C. 
b 611. and Walker r. Fnited States. 342 F.2d 22 (5th Cir.), cert. denied, 382 G.S. 
8 3  ( l W ) ,  inrolring theft from the mails in riolntion of 18 1-.S.C. g 1708, which 
mnkes no mention of cdminnl intent In Ronea v. United States. .% F.2d 798 
(St11 Cir. 1%5), the court of appenls held that intent to defraud v a s  a n  element 
of the offense of imlwrsonating n Federnl officer and. so doing. demnnding or 
oblnining nn.ything of vnlue, nlthoush the offense is  defiried (18 V.S.C. 912) 
without mention of frnudnlent intent. 

-49 Stat. 1703 (now contained in 26 U.S.C. 5 5201). 
" C. 1. 38 Stat. 785. 

Sre a180 Titrited v. Rrkrmon, 2.3 T-.S. 280 (1M2) : F91ited state8 r. 
Dottrrrrciclt. 320 V.S. 277 (1943). For further discussion of crimes not requiring 
criminnl intent, see below, pp. 12%130,13+135. 



2. Subsection ( I  ) . Bin& of CzcZpabi1ity.-The reasons for requir- 
ing one or another mentnl state, or degree of culpability, for the 
commision of a particular offense w i l l  be worked out in the draft- 
ing of prorisions defining particular offenses. Tlus portion of the 
pro d Code, which deals enerally with culpability, discards the 
con ! used and inconsistent n f h o c  approach to culpability $hat now 
characterizes Federnl criminitl lnm and makes rb new departure. 

Tlw degrees of culpability, or categories of mental state, are reduced 
to four: culpable conduct, is conduct in which a person engages inten- 
tionally, knowingly: rec/clessly, or negligently. All other statutory 
forniu1;itions are eliminated. The four degrees of culpability thnt 
are retained express the si ificant distinct~ons found by the courts, 
and are adequate for all t T' le distinctions ~ h i c h  can and should be 
made to accomplish the purposes of a Federnl Crinlinal Code. 

c'ZntentionalZy." The  highest degree of culpability is pre-xnt when 
a person engages in conduct intentimalZy: thnt is ..when he engages 
in the C O I ~ ~ I I C ~ ,  it is his p11rp0~~ to do so, whether or  not there is n 
ft~rther objectire toward \vliicli the conduct is directed." 

Tho h w  can properly single out conceptuall and fimctionnlly the 
person who engages in prohibited conduct wit TI the rery purpose of 
engaging in it. ~ h o  adopts ns a guide to his conduct the doing of 
a prohibited act (or failing to do a required act), the possessing 
of a prohibited article. or the :~ccon~plishing of a prohibited objective. 
A common way to describe conduct intentional in this sense is to 
say t l ~ t  it is done '.on pnrpose." 51 

I n  most cases, the luw 111~9 not I-efined this category further, accord- 
ing to the nilture of the particu1:~r purpose. T h ~ s  % person who inten- 
tionally takes life is a ~nurtlerer whether his reason for killing is 
to destroy n hated enemy or to spare a friend pain. Robin Hood is 
no less a thief because he stole to feed the poor. Ordinarily the motives 
,which lie behind intentional, prohibited conduct are disregarded 
in the defiliition of crime. 

Feclcrd law has mn~etimcs looked beyond intent to moth-e, by 
requiring a "corrupt intent." 52 Partial esplanntion for this additionnl 
requirement may lie in the common statntory formula which malw 
L'millfulness" an elerlient of t l i ~  offense and the absence in Federr11 
la-\r of it general principlr of exculpation bnsed on mistake of fttct. 
I n q u i r ~  into motives is rojectecl penemlly in the second clause of tho 
provis~on defining intentiond condnct, which makes it immaterial 
whether n p e r s n  has some further (,oood or bad) object-ire in mind 
when lie purposely engages in prohibited conduct. The man who steals 
because he likes to steal, the man who steals to fdl l k  ~ a l l e t ,  and the 
man who steals to feed the poor commit the same crime. 

"Tllc. choice of the ~rortl "intr~~tlonnllr'. rather tllnll "purposelp" for thls 
category of condilrt n7ns made I~cwunsc the former is  rnorc fnnliliar to the Inw. 
Also. the. latter word nlay too cmily suggest a req~~lrcment of n particular pur- 
postb rtither than simply thnt 'o~idrlct be purposire. The Model Penal Code makes 
the latter word primow and provides that the two hare the same meaning. The 
Califonlin. Illinois. Michigan. cind X ~ T  Tork Codes use the word "intentionally." 
6 R.g., rn i t ed  State8 r. Ratttel~. 333 F.2d 512 (4th Cir. 1 W ) .  c&. denied, 379 

U.S. 953 (1%5) : Tomlinaon r. Lefko~n'tz. 334 F.W 302 (5th Cir. 1964). cert. 
dcnicd, ,779 T'.S. 982 (1%) : 17nitcd S t a t o  v. JlrDonold, 26 F. CRS 1074 (So. 
16,067) (C.C.E.D. TB. 1879). See yc~~ernlly, Holdridge v. United Stotea. 282 
F. 2d 302 (8th Cir. 1900). 



In particular cases, a special motive can be made an clrment of nn 
offense by specif3.ing that the conduct is not criminal unless :L 1,erson 
cng~ges  in ~t for n pnrticwlnr purpose. Suc.11 n requirement, kno~rn 
as "specific intent," is an element of sonic off'e-uses under existing 
Federal In the absence of such a requirement, deliberiltcly in- 
clucled in the definition of a, crime, the crin~inal Inn- should not milke 
liability for intentionally enex ing  in prohibited conduct dependent 
on nn nscssnient of the merit of the motive that led the person to 
clisreprcl the law. 

"h nozcingll;." A high: but not tlie higlicst, degree of cu1p:lbil ity 
is plrsent. \\-hen a person engages in conduct X w o t ~ i ~ y l y ~  that is Lbwhen 
he engages in the conduct. he h o w s  or has a firm belief unacconip:lnied 
by substantial doubt that he is doing so, whether or not it is his pur- 
pose to do so.'' 

In  many situations. there mag be little reasou for the crilninal 
law to distin.giisli between a man who engages in proliibited conduct 
purposef~dly and a man who e n o a m  in tlie same oonduct riot on 
purpose l ~ t  1;nou-ing that 11e is $oi& so. Both are consciously con- 
ducting t h e m ~ l r e s  in n -cay that the law prohibits. I n  sonie situations, 
however, i t  seems reasonable that the law should distinguish between n 
man who wills that n. particular act or result take place ant1  nothe her who 
is morely willi?g ,that i t  should take place. The clistinction is dxx~m 
between (lie Inam direction of u man's conduct mcl the (imticip:lted) 
siclo effects of his concluct. For esample, a man might intent~onnllg 
blow up the grocery store next to the pest office, with knowledge t h ~ t  
tho post of1ic.o will be blown up as well. A category of conduct. in which 
i t  person engages lmo\ringly is warrt~nted not only to ;11low a dis- 
tinction betwen purposeful mid luiowing cx,ndnct but also becmse 
in most cases it will be sufficient for liability that a pa.r;on e n g i ~ ~ l  
in prohibited conduct h o w i n g l ~ ,  whether or not i t  was his purpose 
to do so.5' 

I t  should make no difference with respect. to liability whether a 
person can be said to h o w  that he is engaging in the prohibited con- 
duct or only to have a firm belief that he is engaging in the conduct. 
If the lnnn who blows u p  the grocery store has no doubt that the blast 
will blow up the post. office as  ell. his liability is comparable to the 
Inan who "knows!' that  the blast will demolish both buildings (if in 
fnct the post office is demolished). The distinction between a finn be- 
lief and knowledge may not eren be based on a difference in mental 
state in mnnj  c-s, bnt rather on a difference in eridence for the 
proposition beliered or known, or simply its truth or falsity. I n  order 
further to distinguish this st& of mind from recklessness, the phrase 
"ur!acco~npnnied by substantial doubt" is added. -4lthougli the phrnse 
is partially redundant of the thought expressed by the words '.firm be- 
lief," it aclcls to  the reqiirement that a belief be fir~nly held the re- 
uirenient that. a p e m n  not have information creating a substantial 

Qosbt of the fact in oestion. A person might, for example, be said 
to hare R firm belief &at was based only on n pr~babilit~y: j11 such r 
case, if t o  his knowledge the probability allowed a snbstmit~al possi- 

See. c.g.. Screzos v. United Stoles, 325 U.S. 91 (1945) ; Hartzel  v. United 
Btate.?, 322 U.S. G80 (1944). 

" See gcneritll11 ('oolr. Act, Znte~fion, and .Ilotitw in the Criniinal L a r ,  26 
T~r.13 L.J. ti45. 6 . - 5 5 8  (1817) : Remington & H~rlstnd. Thr .llentrrl Elentmrt in 
Crime-A Legislative Problem, 19-32 VTS. L. REV. 64-4, 675. 



bility that the contrary was tme, his belief, albeit firm, would not be 
bL~i~~;iccompanied by sulxtantinl doubt." 

I\'ith respect to both intentional and knon-ing concluct, the phrase 
"n~lien lie cngiiges in the conduct?' is added to make it clear that the 
intention or knowledge must :wcompany the conduct in time. 

"L'eclrlessly." -1 dilferent order of culpability is  present when a per- 
son engages 111 condnct wcklesa7y, that  is hahe engages in the conduct In 
conscious [.I and [plain and] cleizrlj unjustifiable disregard of a sub- 
str/nti:ll likelihood of the existence of the re le~xnt  facts [, such dis- 
regard involving a gross deviation from acceptable standards of con- 
duct] ."* 

There is little discnsion in Federal criminal cases of the standards 
of recklessness iind neglipnce. In United States r. Pal-dee. 368 F.2d 
368 (4th Cir. l966), which mvolved a prosxution for involuntary man- 
sltiughter under 18 G.S.C. § 11E, the court of appeals quoted wlth ap- 
proval 5V the following language : 

[TI he law is reasonably clear that a charge of manslaughter 
by negligence is not made out b ~ ;  proof of ordinary slrn le 

ti' negligence that would constitute civil iiability. I n  o er  
words, the amount or degree or character of the negligence to 
be proven in a criminal case is gross negligence, to be deter- 
minecl on the consideration of all the facts of the particular 
case, and the existence of such rross negligence must be shown f beyond n re:tsonable doiibt. I f  t le resultant deaths were merely 
:wcidental or the result of a nisadrenture or due to simple 
negligence, or an honest error of judgment in performing a 
lawful act, the existence of gross negligence should not be 
f o l ~ n d . ~ ~  

The court went on to say : 
"Gross negligence" is to be defined as exacting proof of 

a wanton or reckless disregard for human life. Furthermore, 
to convict, tho slayer must 1x3 s110n-n to hare liad actual 
khowledge that his conduct rras a. threat to  the lives of 
otl~ers, or to hare knolvledge of such circumstances as cod? 
rensonably he said to have made foreseeable to him the per11 
to which his acts miglit subject others. (368 F.2d a t  374.) 

This insistence that criminal negligence or recklessness be o t  a 
higher degree than is required for ci-iil liability is consistent with 
the pnelxlly accepted rule.sT Tho question has commonly arisen in 

*This \\-:is the test of the Tentative Dmft. The bracketed material is adopted 
in the St11tly Dr:~ft. Scc Vootnote 02, ilrfra, and n c c o m p n n ~ g  text. 

'":W V.31 nt 374. 
" Jfrrr~/loictl v. f'hnptncrn, 101 F. Snpp. 33% 34l (D. 3rd. 1951). The case in- 

volvrd ii prosrrntion for nianslnughter under Maryland law. removeti to  the 
Fderul courts pursn:int to 2% U.S.C. 8 1442, because the drfendnnt wns 11 Fed- 
enil olficrr ant1 the arts in question mprr performed in the course of his offlci:il 
tlut irs. 

61 See, c g . ,  thr discussion in Conlnromoenlth r. TFelanak~t. 316 Mass .IF!?, 5.5 
S . K .  3 1  !MI2 (1944) ; Cn~rlirroflrocoltk r. Pierce, 13s Muss. 165, .X Am. 11. 2 M  
(I%%) ; Stntr r. Rlntrli~118hip. 229 N.C. 589, 2 S.E. 2d 724 (1948) ; Belt v. 
('o~it~~rot~rrc'c~ltlr. 150 Vn. 597, 195 S.E. (155 (l!XB). See generally dnnot. .  Test or 
criterion of trrm "c~~lpnhlr negligence," "criminal negligence," or "gross negli- 
~enrr.'' :~ptw:~ring i r ~  stntute cletinirrg or governing manslaughter. 101 A L R .  
10 (l!%I(i) ; \Vtr.lislrr & Mirhnel, A RationaZc of thc Law of Homicide. 37 COLUXI. 
L. Rm.  701,720-722 (I$)%'). 



the conbxt of a prosecution for rnanslaugllter, h~- i re re r ,~~  and there 
is reason to believe tliat the requirement of a special degree of negli- 
gence is confinecl to that crime. I n  the Federal courts, 111 a long h e  
of c,.lsos, the statutory crime clehed by 18 U.S.C. 5 1115-"Every cap- 
tain, engineer, pilot, or other person employed on any steamboat or 
wssel, by ~ 1 1 0 ~ 3  misconduct, negligence, or inattention to his duties 
on such r e w l  the life of any person is destroyed . . . ~1x111 be 
fined . . . or imprisoned. . . .'-has been distinguished from the 
common law cri~ne of manslaughter, and "negligence" without quali- 
fying adjectives 11~s beell found sufficient for a riolation of the 
statute.59 Sirnilady, in United States r. ~llcI.zcgh, 103 F. Supp. 740 
(W.D. Pa. 1952), which inrolreci a prosecution for violation of 46 
U.S.C. 5 5F6m 60-"hny person who s1mU operate any motorboat or 
any vessel in a reckless or negligent manner so as to endanger the life, 
limb, or property of any pelson slinll be tleemed guilty of a miscle- 
meanor . . ."-the court said: "N~gligence is lack of care under the 
circumstances. It is the failure to eexrc~se that care which a reasonably 
careful nncl prudent person would exercise under like circum- 
stnnces." 

The cluestion is fairly posed, therefore, whether the statutory defini- 
tion, of recklessness (and negligence, considered below) should in- 
clude the material now placed in brackets. Tf the bracketed material 
is omitted, the definition will require that a person be aware that there 
is good reason to believe that he is eng,qing in the prohibited conduct 
:md that his willingness to take the risk that he is doing so be "clearly 
unjustifiable." Thus, a bus drirer who makes his bus swerve onto the 
sidewalk does not act recklessly despite the risk that  a pedestrian will 
be injured, if his action m s  necessary to avoid a collision md was rea- 
sonable in the circ~unstances. 

Addition of the adjective "plain" to modify "disregard" ~voulcl 
simply emphasize, at the price of some awhcardness of language, t#he 
serious nature of the disregard in cases of recklessness and fiu-ther 
distinguish rccklcssncss from negligence; the question can rereasonably 
be decided either -1dclition of the co~icluXmg clause, "such clis- 
regard involving a gross deviation from acceptable standards of con- 
duct," would import into the definition of recklesmess the distinction 
between n e g l i p n c ~  for civil ewes and criminal negligence recognized 
(at least) in the crime of mamlaughter. Tho a r m w e n t  for including 
the concluding cl:lue is rh :~ t  it is important t o  emphasize the clistinc- 
tion between recklessness for purposes of civil liability and the reck- 
lessness \rhich may be criminal. This addition is not recommended 
for two reasons. I t  seems likely that Congress will in the future. as the 

SCC note 57. 
mUnited  States r. Abbott, F.2d 168 (Id Cir. 1937) ; Unitcd State8 v. ra?l 

SchaicP, 134 P. 592 (S.D. S.Y. I%),  a p d . ,  150 k'. S4i (2d Cir. 1905) ; United 
Rtatcs v. Uolnles. 101 F.  XCI (N.D.  Ohio 1900) ; United ,States r. Beachant. 
29 F.  2% (D. Xd. 18%) ; United State8 v. KeIler. I!) F.  CB.3 (D. W. Vn. 1.W) ; 
United Rtatc.? r. Col l )~rr .  25 E'. Cns. 554 ( S o .  11,S.W) (S.D. S.T. lS.55) : United 
State8 v. Fnrnham. 25 F.  Cas. ( S o .  18,071) (S .D.  S.T. 1R53); United 
States v. T a m e r ,  28 F. Cas. 404 (So. 18,@3) (D. Ohio 1818) ; Charge to Grand 
J I I ~ U ,  30 F. Cas. %XI (Xa. 182%) (ED. La. 1846). See genera l l~  United States 
v. Mec1:linq. 141 F. Supr). 608.620 n.27 (D. Md. 1SX3). 

Act of April 23, 19-10. c. 155, 5 14. M Stn t  166. 
" l0,7 F. Supp. nt 742  Accord, United N a t e s  v. ,Weekling, 141 F. Snpp. 08, 

621 n.28 ( n .  nra. I%&). 



courts have concluded i t  has in the past, wish to declare acts of ordinary 
negligeme criminal; there is no obrious reason why this should be 
foreclosed. (Sor  is there i111-j obvious reason ~ h y  the case l m  finding 
ordinary negligence sufficit.nt for some crimes slloulcl be overrulecl.) 
Should it be desirable t o  limit 1i:tbilitj for some crimes, such as man- 
slaughter. to cases involving gross or extreme recklessness, that result. 
c:ui be accomplished by an appropriate definition of those crimes. 
Second, altl~ou@ tlw courts ha,\ e regularly used phrases like "simple7' 
ancl "gross" negli,oeence, it is doul)t.ful vhether such shades of mean- 
ing have sub>~antlve signific:u~e. I f  it is that  a person has 
consciously clisregardecl n likelihood that he is e n p g i n p  in prohibited 
conduct, and that his disregard is (plain and) clearly unjustifiable, 
t l ~ t  may be all that can me:ulingl'ully be said. To  ask a jury to deter- 
mine also whether his conduct vio1:ltes stamlards of conduct "grosslv" 
or only "shnply" is very likely to entrust to i t  the parer to judge the 
co~iduct at large vithout ~ t a n d a r d s . ~  

"~VegZigently.:~ The lo~rcst degree of culpability is involved when a 
person acts negligenfZy. that is, bbI~c engages in  the conduct in r~nreason- 
zble disregard of :I substantial likelihoocl of the existence of the rele- 
~ z n t  facts [. such disregard illvolving a gross deviation from accept- 
able st aiiclards of conduct].?' * 

It may be argued that negligent conduct sl~onld not be criminal, 
since, there being no C O I ~ S C ~ O U S ~ ~ ~ S S  of rrrongdo+g, the threat of punish- 
ment, is ineffective :1nd the imposition of pumshment inappropriate. 
We do. hoverer, commonly assume th:lt, people can be made to co~lduct 
themselres more carefully b>- aclcqaate threats or admonitions; greater 
( w e  may inrolve giving greater attention to the discovery of danger or 
giving greater weipht to ,~lan.gers that are discorered. I n  addition, 
whetlm or not neghgence 1s precizely a "moral" fault, it is certainly s 
fault. lor w11icrl1 people can and tlo incur blame. Consequently. what- 
ever response i l ~ e  crilnillal Iav ought to make to prohibited co~ldnct~ 
m wlh11 a  perm^ rnyages negligently, there is little reason to  depart 
from the present inclusion of negligence within the degrees of culpa- 
bility t,ltat are sufficient. for criminal liability.03 

The formulation used distinguishes negl~gent. conduct from reck- 
less conduct by requiring only an "uuweasonable" disreptrd for the 
former, in comparison vi th  the requirement of b'conscious and [plain 
: w Z J  clearly unjustifiable?' disregard for the latter. The major ciif- 
ference is that the n~$igent person need not be awlre of the likelihood 
that he is engaging In the prohibited conduct. Recanse he may not. be 
:1ware, it seems more appropriate to talk of ..unreasonable" rather 
t11ttn %njustiliable'' disregard; t l ~  former vord  more easily encom- 
passes a negligent failure to be aware of, as well as a ntgligent failure 
to give sufficient ~veight to, the danger inrolred. I n  addition, the omis- 
sion of the word "clearly," which nppears in the definition of reckless 

Compare the commentary to the JIotlel Penal Code from which the concluding 
clause is adapted. XODEL PEWAL CODE ij 202, Comment at t 5  (Tent Draft. No. 4. 
1955). 
*See note 62, crupra and accolnpnnying test. The words .'or rislis" mere later 

inserted in the Studs Draft, to make clear that, not only existing facts, but prob- 
abilities as well. are involved. 

mSee ge?zeralZt/ MODEL PENAL CODE 5 2.02. Comment at 128-127 (Tent. Draft Xo. 
4.1955 ) . 



conduct, rn phasizes the difference in clegrce between the two levels of 
culpabil ity b s i d e  f roni tlie distinction drnwn between. rccklermess and 
negligence on the basis of awareness, tlie foniiulations n_llow a j u y  to - 
conclude that although the defendant was conscious of a risk, the nature , 
and esten t of tlie risk or tlie inanner or degree of the cle!endant's dis- 
r e g d  of 11 or the reasons for 111s 51isrega~.cl of it ind~cate that lie 
was not recltless, but only negligent. Since a11 of these elements ?re 
relevant to the question whether a person wns reckless or entirely with- 
out fault, it shoulcl be possible to reach the nliddle p o i ~ n d  of negligence 
on the same bnsis. 

Again, the cla US' e i ' s ~ ~ l ~  disregard inrolring n gross de~iation from 
acceptable standards of conduct" is :tdded in brackets :lt the end. For 
the reasons disc~lssd above, its inclusion is not reconinicndecl. 

Use of the phrase "relevant facts" in tlie clefinition o f  "recklessly" 
and LLnogligently" is not intended to confine consideration to questions 
"of fact" :is opposed to questions "of law," s~icll as, perlinps. a person's 
legal status or  the ownership of pro pert^.^' The p h r a . ~  is uwd simply 
as the most neutral phrase to direct attention to all the facts and cir- 
cumstances of a situation in light of which the determination that n 
person IWS or was not rwklass or negligent mist be made. 

'LWilJf~~7!/." There may be no word in tlie Federal (.rimins1 lexicon 
which h:ls caused as much confusion as tlics word ' b \ ~ i l l f u l l ~ "  (or .will- 
f i ~ l " ) . ~ ~  111 ordinary speech. the word prob:tbly connotes something 
between purpose and rn:d ice, and also something of obst inag.  Despite 
the confi~sion that the word has engendered, it has ~ I I  nccepted plaw 
in Fede~:ll criniinnl law and can be c4nlinnted only with difficulty. 
The liest best thing to eliniinnting it cwtirely i s  to nt tempt to give it :I 
clear, fisrd meaning. This has been done by providing that a person 
znpgcs  in conduct "willfully" if he engages in i t  b'intentionally," 
knonindy,:' or "recklessly.' So confined, the ward otfers a useful 

means of referring to the more serious degrees of ci~lpnbility. Sone of 
its connotations hare signific:mce for the crin~inal 1:~w. 

"Cdpbhy." A major distinction between crimes and infractions, :is 
they will be clehed in the Federal Code, is that the former are pre- 
sumed to require culpability nnd the latter not to require culpi~bilitp. 
These presumptions, both of which c:ln be overcome Iby evplic~t pro- 
risions in the definitions of particu1:w offenses, are stilted in subsec- 
tions 802(2) and 302(B). Use of the word .Lc~dp:lbly" to refer collec- 
tirely to the four kinds of cu1pal)ility recognizd by the proposed 
Cri~nin:tl Code provicles n convenient nicbans of expression. 

3. S?r.baection (23). Reptirenzent of Tlvi77f.rilness for* (7vimsfi TJnItvs 
Othennixe Pg.ovided.-This subsection states n rule of cmistmction for 
laws that do impose criminal liability without prescribing the requisite 
degree of culpability. I t  secms in:ippmpri:lte. in the absence of a legis- 
I a t ~ r e  dcterniination, to require more than :I conscious (unjllstifiable) 
disregard of the law. By the same token, if liability is to be imposed 
for negligence without, conscioi~s tlisrrpnrd, it sl~oultl 1)c done bj- the 
l e , a i s l a t ~ ~ ~ * c . ~ ~  I n  any c:~so i n  ~ h i c h  liability is or is ~iot, irnposecl con- 
trary to c~onpessional intent, the efl'ect of this provision can, of course, 
be eliminated by enactnient of :L statute that specifies the intended 
requirement of culpability. 

It 56 unnecessary here to consider whether such characterizntions are apt 
Bee IMtmded Sote R, "Willfulness," infra. 
This is tlie result reached by the XODEI. PETAL CODE ( 8  2.02(3) ). 



An issue basic to tlie proposccl Federal Code is resolved in this sub- 
section. Tnsofnr :IS it provides that, in tlie absence of an explicit pro- 
vision to the contr:wy. ~r i l l f i~ l~iess  is a requirement of a11 crimes, the 
subwction st:ites :I presn~iiption that conduct. is a crime only if a per- 
son cngnps in it intention:illy, hio\vingly, or recklessly. The subsec- 
tion :iko, l~o\\+c\w-, does achiowledgr that some conduct may be de- 
clared criminal even tlionrrl~ :I person engages in it not culpably. 

Them nro now many Federal crimes of varying degrees of serious- 
ness which can be conimitted xithout cnlpabilit;~.. Among them are 
the un:iuthorized sale of narcotic dnigs (26 U.S.C. 5 4705) ; 87 failure 
to register as a narcotics addict before learing or entering tlie United 
States ( IS  1T.S.C. 5 1-40?) : GS sl~ippbigmisl>~;~nded or adulternted food, 
drugs, clerices. or cosmetics in interstate commerce (X U.S.C. 
6 3.31 (a)  ) ; fiD selling liquor to certain Indians (19 F.S.C. 8 1154) ; 'O 

hunting certain birds contrary to regnlations (16 U.S.C. 703) : and 
otlier otknscs generally descril~ed ns .'public welfare" offensesi2 

The justification for imposing criminal liability where fher! is no 
fitult 1 1 : ~  been that enforcement of society's demands requires it. "In 
the interest of tlie larger good it puts tlie burden of acting a t  hazard 
upon n p e m n  otllerwise innocent but standing in responsible relation 
to a p111)lic d:111pr." Ptrited Stntes I-. Dottertoeicl~. 320 U.S. 277, 281 
(1043). I f  a person's conc111ct has bem truly without fault, I~omever, 
tho threat of punislinlent will not farorably affect his conduct. The 
imposition of pl~nislinient is not needed to "reform7' or "rehabilitate7' 
him; no fault requiring correction has 11een identified. Punishment, if 
it takes tlie forni of detention, mill prevent him from engaging in the 
conduct while ho is detained. It n i : ~ ~  also satisfy the commun~ty~s 
(irrational) demand for retribution lor the hami wliicli tlie conduct 
c:t11sed. 

Thenso slight functions mliicli can be sened are nianifestly inade- 
quate jnstific:~tions for criminal liability without fault. Prerentivo 
dolention of the kind inrolvcd liere hrs no place in tlie criminal law. 
T t  is unlikely tliat, the conlnlunity will feel strongly about offenses of 
this kind (:iltliougli i t  l n a j  strongly support regulation of the activity 
involvel), p:~rticularly when there is no culpabi1it~-, :ind unlikelier 
still that, if tho community has such feeling, they will be so strong 
tliat they should be recopzed  for the sake of the community, despite 
their irrntionality. 

The LLpmctica13' arguments for imposing liability for s particular 
offense \\-ithout fnult may be that the prohibited conduct is such that, 
one rarely would engngv in i t  innorentlg. that culpability is difficult 
to establish except. as an inference from the conduct itself, and/or that 
tho pen:~lty is so light and the number of riolat.ions so great that the 

" Sec United Statc8 v. BoZint, 235 U.S. 250 (1922). 
m8cc  linitcrl States v. Jtclaiok, 259 F:?d CU (2d Cir. 195.9). cert. denied. .Xi9 

I-.:. 93!9 (13x9) ; Rcl{cs v. Unitcd States. ES F.2d 774 (9th Cir. l!lZ3). 
Scc IJnited Stntcrr v. I)ottm~oeiclt, 320 E.S. ,% (1943). 

nScc Ilayts v. United Statrs, 1l2 F.Sd 676 (10th Cir. 1 M ) .  
Scc United Strllcn 1,. Schrrltze, !B F. Supp. 23-4 (W.D. Kp. 1939). 

"Sce gcncmll1l ,Ilorirrnctte v. Unitcd States. M2 U.S. 246 (1952). The lending 
Feclernl cnses nrc discussed and sharply criticized in Hnrt, The Ainu of the C r h -  
inul Law, 23 LAW C CONTEMP. PHOB. 401 (lm). Offenses of this kind are di-scl~ssed 
genwnllg nnd clnssified in Sayre, Public TFeZfare Oflenaes, 33 COLUM. L. REV. % 
( 1933). 



economics of the administration of justice warrant an occasional un- 
just result. As the commentary to the Model Penal Code states : ' 

[I]f practical enforcement can not undertake to 1it.igate 
the culpability of alleged deviation from legal requirements, 
we do not see how the enforcers ri htly can demand the use of 
penal sanctions for that purl~ose. 8 rime cloes and should mean 
condemnation :ind no court should have to pass that judg- 
ment unless i t  can declare that the defendant% act was wrong. 

A t  least in the absence of a clear demonstration that only tho use 
of criminal sanctions will accomplish society's purpose and that 
criminal sanctions cannot be utilized effectiveiy unless liability is im- 
posed n-ithout fault, the "practjcal" arguments are uncon~incing.~~ 

The ~ a r i o u s  explanations offered for '.strict liability" in Federal 
criminal law depend finally on tho conclusioll that the legislature in- 
tencled to impose strict liability. which it has the nuthoritj- to do. 
"[Sluch legislation may, in particular instances, be harsh, but we can 
only say lagain \That. we have so o f  en said, tint this conrt mimot set 
asicle legislation because i t  is harsh.'? Rejection of strict liability is 
based on the conclusion that the purposes of Federal criminal Inw (10 
not require that criminal penalties be threatened or imposccl for con- 
duct ~rhich is without fault. I n  the absence of an overrjcling policy 
objective mhich requires the use of criminal sanctions where moral 
blame does not. attnch, i t  is surely prefemblc to make crimind lam 
conform to moral ji~clgment.~~ 

Because Congress has in the past concluded thnt there shodd he 
wme crimes of absolute liability, i t  \vould not be appropriz~te to pm- 
vide in tho general section on culpability thnt there shall be no such 
crimes a t  all. The draft goes as far in that direction as i t  can consist- 
ently with established l ax  by providing that criminal liability without 
~ulpabilit~y shall bo imposed only if n law provicles explictly that. a 
person who engages in the conduct "but not, culpably?' commits the 
crime. To go even this far will reqi~ire recnnricleration of :tatntes not 
in Title 18 rh ich  have hitherto been construed to impose absolute lia- 
bility. Such reconsideration, as  ell as specific tdvertence to the i m p -  
sition of liability without fault in each situation in \rhicll it may be 
imposed in the future, is justified by rory strong a1.g-uments against 
such liability. Particularly is this so since a ~ep:lrate category of non- 
criminal offenses k n o ~ n  as "infractions" which will not ordinarily 
require culpzbility for their oommis~ion is o;tablished. 

"MODEL PER= CODE ) 2.05, Colrunent at 140. 
'*See  gencrnllg &\LL, GESW PRINCIPLES OF CBIMIHAI, LAW 3-42451 ('W ed. 

1360). 
QSheclin-Carpm~ter Co. v. $ ~ I ~ ? z c ~ o ~ Q ,  318 123. 57, 70 (1910) ; see Snzith r. 

California. 361 T:.S. 147, 150 (1959) : Linitcd S tu fc s  v. Dotterrccick, 320 V.S. T i  
(1943) ; Chicago, Burlingtow & Qzcinc~ Ru. v. United Statea, 220 U.S. 559 (1911). 
'""In view of the nntulp of criminql conduct. there is no avoiding the con- 

clusion that strict liability cannot be brought within the scope of penal law." 
HALL, GCXERAL PRTNCIPLEG OF CRIXISAL LAW 336 (2d ed. 1WiO) (footnote 
omitted). "The whole problem is . . . an nrtificinl one; it arises from using the 
criminal process for a purpose for mhich it is not snited." W m ~ s ,  CRIMINAL 
JJAW ?GI (Bd ed. 1961 ). For a sharp condemnation of crimes of strict liability. 
and argument thnt there i s  neither "moral jnstification" nor "even a rntional, 
amornl justitication'' for "condemning nnd punisliir~g a human being .as n crimi- 
&sl when he has clone nothing mhich is blmeworthp." ace Hart, The Aims 
o f  the Criminal Law,  23 Lam h COSTEMP. PROB. 401, 422 (1958). 



4. ~Suubsecton (3) . Fnctom to TV J&h R e p i ~ m m  t of Cdpability 
Spp7ie~-This s~tbsection provicles that if conJuct is not an offense 
unless s person engages in it, with :1 l~nrticular deg-ree of culpability, 
the requirement of culpnbility is applicable to every clement of the 
conduct, and attendant circ~unstances except thosc for which another 
degree of culpability (including no cul ability) is specified. 

Such a rule is inclucled to resolve am f iguities about elements of an 
offense which may not be ccntrul to liability and \\-it11 respect to which 
culpabilitj. or the same clegree of culpability, is not required. For 
esample, 18 U.S.C. 8 111 makes ~ s a u l t  on a Federal oificer engaged in 
the performance of his duties :I felony. There has been confusion 
vliether it. is necessary to show that n person charged under this section 
h ~ c t ~  that the person he n i s  assaulting n-as a Federal officer.i7 Pursunnt 
to the proposed subsection, in the absence of a provision to the con- 
t r a ~ ,  it \\-ill not be necessary to show suc'h knon-leclge. There is no in- 
tention to prejudge tlie issuc wit11 respect to n particular element ol' 
any crime. Since the definitions of most crimes contain only elements 
essential to their commission, the direction \rhich the presumption cre- 
ated by this subsection t<zlies should lead to the correct result in most* 
cases. 

With respect to e l e n ~ n t s  of oflenses that. are included to provide a 
basis for Federal jurisdiction but which have no other bearin 
the nature of the concluct, it is presumed that culpability shoul c f  not On 
orc1in:wilg be req~ired. '~ Subparngraph (c) of subsection (3)  so pro- 
\-ides v i th  respect to %ny f,& mluch is solely a basis for federal 
jurisdiction.'' Where an element of conduct is both a basis of juris- 
diction mid a snbstsntire elemcnt of the offense, its inclusion in 
the definition of the offense mill make the presumption of subpara- 
graph (a) applicable. 

Subparagraph (b) of this subsection provides that  if criminal 
liabilily depends on the result of concluct. an element of the offense to 
be prox-ed and to which, pursuant to subparagraph (a), the required 
degree of culpability must attach is that result; culpability as to the. 
causal connection between concluct. and its conquences must be proved. 
While this prorision states xha t  one would probably conclude in the 
absence of tbe prorision, the npplic,ztion of the requirement of cul- 

"Holding that  such a showing i s  not necessan are, e.g., United States V. 
Wallace. 365 F.2d 535 (4th Cir. 1966). cerf. denied. 386 U.S. 976 (1967) : United 
States v. Jfontanaro, 362 F.2d 627 (2d Cir.), ecrt. denied, 385 U.S. 9.20 (1966) : 
Bennett v. United States, 255 F.2d 567 (5th Cir. 19GO), cert. denied. 366 U.S. 
'311 (1'361). To the contrary are  Hall v. United Rtatev 23.3 F.2d 24s (5th Cir. 
10.56) ; tirfitcf? Stntcn r. Bell, ZIS  F. Snpp. 260 (E.D. N.T. 1963). See a b o  UC- 
Nabb v. United States, 12.3 F.W 848 (6th Cir. 1911). reu'd on otlrer grolinds, 
318 C.S. XX! (1943) (hon~icide of Fcclcml ofiicinl, 1s T.S.C. f 1114). 

'"it present, cases go both ways. See, 0.9.. United States v. Ckase, 372 F.2d 
4.5.. (4th Cir.), rrrt. tlrnicd. 387 1-.S. 907 ll9GS) (knowledge and intent to trans- 
mit ~ a m h l i n c  1xirap11ern:llin i r l  i~~lerslnt t .  commerce a r e  nrccssaq for  riolation 
of IS V.P.C. 8 19.Si, prdiibitinz intrrstatc tmnsporhtion of vingering para- 
phernalia) : TDllcatley v. United States, 159 F.2d 599 (4th Cir. 1946) (Lmoml- 
rdpr of interstat' transportation is necessnry for riolntion of 16 U.S.C. $3 1201, 
prohibiting interstate tr:msportatio~~ of kidnapped person) ; contra. United 
States v. Xiller, 379 F.2d 483 (7th Cir. 1967) (knowledge tha t  interstate 
facility is beiue used is not necessary for ~iolnt ion of 18 1-.S.C. $1952, pro- 
hihiting nae of intcrstnte facilities to further unlaviful activity) ; Unite& States 
r. Powell, 24 F. Su~q). 160 (E.D. Term. 19.36) : Loftfts r. United States. 46 F. 
'ld ,%I (7th Cir. 1931) (knon71cdgr of intrwtate transportation not necessary 
for  riolntion of 18 U.S.C. t 2313, prohibiting receiving stolen car transported 
i n  interstate commerce). 



pability to the causal conneclion is im~)ort:lnt enough and orerlooked 
easily enough to wnrraut the explicit statement here. 

I f  :L person is charged with intentionnll y causing bp his conductr, it 
must 1ia1-e been his purpose not only to enpnge in the concloct but also 
to cause 9. I f  he is charged with l m o i q l y  causing 9 b;r his concluct, 
he must hare known not only wllnt lie IT-ns doing but also hare 1 c n o ~ ~  
(or firmly beliend) that his conduct ~ ~ o u l d  cause 9. I f  he is charged 
with reclilessly engaging in conduct that cixilses 9. it m ~ ~ s t  be shown 
that he actecl ';in conscious . . . and . . . clearly 11niustifinl)le disregard 
of n substantial lilielihood" that his concluct woulcl cause X. which. in 
view of the resdt-1)ased n x t ~ ~ r e  of the crime, is one of the "rele~ant 
facts.': Similarly, if he is charged with negligently engaging in con- 
duct that causes I. it must be shown that he acted "in unre~wnable 
clisregard of a substantial lilielihoocl" t11:lt. his roncluct woi~lcl cause 1. 

The effect of this provision in sonie cascs is a departure from the 
conu~~only expressed doctrine of "tr:insferrecl intent." If  A shoots at 
a person 7ITith the intention of liillin,v him ancl does kill him. the re- 
quirement of intention is satisfied, oven if A intended to shoot a t  X 
and thouglit he  as sliootiug t~t S but wns act~lnlly shooting at Y (just 
as if he shot at X and intended to kill S. but, learned later that. he had 
killed the "wrong mm"). I n  such cases, there is no need to "transfer" 
intent, and there is no conflict between the clrnft pro~ision and the 
rlw,trine of " t~~nsfe r red  intent.:' If, on the other hand, A,  interding 
to kill X, shoots a t  X. but his billlet. n ~ i w s  S and hits Y mho is killed, 
since A did not. intend to cause the death of 1'. under the proposed 
formulation, -4 is not liable for the intentio~ml killing of P. r n d e r  the 
doctrine of "t-ransforred intent.'' A's intent to kill X woulcl be "trans- 
ferred" to his act of killing 3': ancl A ~ o u l d  be liable for the intentional 
killing of P. 

The doctrine of "transferred intent" is rejected 1)emusr it is Imth 
conceptually unsound and mmecessaq. Had -4 simply missed 9. he 
would have been liable for :tt.tempted murder of 1. He is no less liable 
for the attempted murder of S because he happened to kill Y. He may 
also be liable for the ~nurder of 3' if the crinie of murder includes n 
pox-ision relating to est reme mkles~iess,  :I i d  so forth, which causes 
deat.hmi9 or R provision comparable to tlmt, now contained in Federal 
law that :I n~nrder "perpetlxted fro111 u prenieclitnted design unlarr- 
fully and mali~iolisly to  elfect the cleath of :1ny human be in^ other 
t ha11 him who is killed, is mnurder in the first degree." What 9 l m  
uot done is to kill anyone whonl he intmdecl to  kill: and he sliould 
not, be liable for t l~ak crime. Because an intenl to kill and n death hare 
conrergcrl and are ca~1snl1-y related, it. is easy to 01-erlook the fact that 
the death of Y is, with respect. to A's intent, wholly fortuitous md. 
itgain so far  as htcntioual ~ ~ r o ~ l l o i n p  is runc~rnecl. has no bearing 
on ,4's culpzbility. I f  Y s  death inakes 4 more culpable thtnl he ~ ~ o u l d  
be if his bullet had gone astray mcl l i t  no one, it is because A's tun- 

" Xcc, e.g., MODEL PENAL CODE $2102 (1) Ib) (P.0.r). 1962). 
" 18 U.S.C. Ej 11U The draft prm-idon is Lu no wny inconsistellrt with such a 

prorision, which provides &mply that a killing amrnupanied by the prescribed 
mental .state is murder of a certain grade, without relying on a s lwial  "general" 
doctrine of "tmnsferretl intent." Indeed, the s m i f i c  treatment of the probleul in 
the murder statute demonstrates how needless a general doctrine of transferred 
intent is. 



cluct vns not only intentional ris-i-ris X but also reckless (or wanton) 
vis-i-ris P. So fa r  as P's death is concerned, A% culpability is not dif- 
ferent than it n-odd be if il I d  intended to shoot a deer and not 
n11ot.he.r pel so:^.^^ Parallel reiusoninp ~ppl ies  to concluct in which a 
person engages knowingly. 

The pmpi;ec! fo~mud&on accepts this ;inaljsis ns truer to  the facts 
and the actual culpability of the defendant than the doctrine of trans- 
ferred intent. The community's outrage at. the daxtli of I' rill  not be 
~~nsatisfiecl, since A will, in any event, be liable for attempted murder 
and ni:i~isl:~n,vhter :mcl vill, in all probability, be liable for murder as 
well. All that is rejwted is the cloctrine of .'t rmsferred intent,?' whicli 
is n needles  * 

5. Subsection (4). fidpabilify Requirement h'~ti-$ed by 2lig7ie1. 
CuZp!yability.-This subsection stales the uncontroversial principle that 
if culp%bility of a %iglier" degree than the kind of culpability required 
is established, the requirement of culpability is satisfied. 

6. Szlbsectio)i (5). Knozuledge 01. Belief that Condzlct is an  O f m e  
A-ot Required-This subsect io11 st ides the general rule that  ignorance 
of the law is not a defense to criminnl liability. by providing that (un- 
less othelnise provided) knowledge or belief that conduct is an offense 
is not an element of the conc!ilct constituting the offense. Since i t  is not 
orclinady necessary for eren the highest degree of culpability that  a 

=See W u s ,  CBIMISIU, IAW 134 (Pd. ed. 1161). 
"With respect to reckless and negligent conduct, this provision probably does 

not depart from existing law. The effwt. of the provision is to  limit l iabi l ib  to  the 
consequenm which might hnve been avoided had the person not been reckless or 
negligent. Thus, if 4 shoots a gun reclilessly, he  is not liable if the  bullet knocks 
down a branch which lands on a bear who becou~es enraged nnd attacks itnd 
kills 1 miles away in the foresj. Even though the death mas a consequence of 
A's reclrles shooting, A did not nct "in con~rious and clearly unjustifiable d b -  
regard of a substantial likelilioocl" that  his conduct mould cause X's death. I n  tort 
terms, t3e result was not within the risk. The s c m  of linbility for  consequences 
of reckless conduct need not be drawn very narrowly. Hnd X been h i t  directly 
by the bullet fired froni .4's gun, A n-ould surely be liable for  X's denth, even 
tliougli .A did  tot know thnt -T (or  anyone) war nithin shooting distance and the 
bullet ricocheted off a rock before hitting 1. -4's mndnct nuty well h a r e  
'in . . . disregard of a substantial likelihood" thnt soitleone ~ o u l d  be killed. 
Parnllel rensonirg applies t o  conduct in which a person engages negligently. 

Where recklessness or negligencr is a t  stake, the scope of the risk is not 
ordinarily defined in t e r n s  of a pnrticular victim or  property and there may be 
no cloctrine parallel to that  of transferrrrl intent. 

The Model Penal Code ( 8  2.03(3) (a ) )  does include a rule parnllel to the 
doctrine of transferred intent. One can iu~ugirte n ease where 9 acts  in conscious 
clisregnrd of a likelihood tha t  I mill be i11 a place of danger and be injured, and 
in fact Y is in the place of dangrr and is  injured. Again, lioxrever, this is not a ca% 
of " t ra~sferred recklt.ssness ;" A's reclrless~~ess consisted in  his acting in disregard 
of the risk that  -wmeone would be inJurec1. If no one was in the  lace of dnnger 
nnd 1' \ms h5lled by an unforesenble chnin of c i r c ~ ~ - t a n c e s ,  it is doubtfr11 
whether -4 would be liable for recklem homicide. If .so, the result would h? 
parallel t o  tha t  reached by the doctrine of trmisferred intent. See W-MS 
C B I M ~ A L  LLiw 110-112 (1953). 

*Subptaragraph ( d )  n-as inserted in t h e  Study Draft  t o  insure thn t  the culpa- 
bility requirement \vith respect t o  the nonerktence of a defen-ut is applicable 
only to  those defmscs specified in the Part  of the Code de3ning substantive 
offenses, and not to defenses sqecilied in the general Part of the Code. Sub- 
paragrap11 (e )  wiw inserted t o  insure the nonnpplic,ibili@ of the culpability 
requirement t o  those factors which the section defining the offense requires must 
only be proved "in fad" to exist (without regard to the defendant's belief as to  
i t s  existence). 



person know he is violating the law-his intention need only be to 
engage in the prohibited conduct-i?~o~*:ilire of the law proscribing 
conduct o r  mistaken belief that theconduct is lawful is ordiuarily not a 
defense.= c1n'hilo this pro~ision states the result woulcl be reached 
by the :lpplicntion of other prox-isions if it were omitted, its inclnsion 
may avoicl needless uncertainty about a settJed princi ~ l e  of law. 

Federal courts hare son~etimes held that honest be 1 ief that. col~ciuct 
is lawful constitutes a clefense to a crime an element of ~ l l i c h  is " d l -  
fulness" or, more obriouslp, intent to e~aclc the law.8' I n  such cases 
the courts have applied a distinct principle, that where ignorance or 
mistakes negates an element of conduct constituting an offense, the 
offense is not committecl. This principle is stated in section 301. 

7. Subsection ( 6 ) .  No Xepirement  of Czclpnbility fos* hfractitnzs.- 
-ilthough, for reasons discussed in the coinnient to subsection 302(2), 
there are strong objections to the imposition of criminal liability 
without fault, the use of  oncr criminal penalties to  call the attention of 
those affected to the provisions of Federul regulatory schemes and the 
lika is reasonable. The inlposition of a penalty may often be a means 
of giving eff'ective notice of a regnlation a~cl ' indicatin~ to the penal- 
ized indiviclual (or corporate body) and others tluit the government 
"means bnsiness." I n  view of the many Federal offenses which now 
can bo committed without culpability, it ~ o u l d  be idle to reject such 
offenses altogether. 

A category of noncriminal offenses known as "infractions" will be 
defiled in the general section on definitions. Many consequences which 
may follow from the noncriminal nature of infractions are left to 
statement e l s e ~ l ~ e r e . ~ ~  Of importance here is the imposition of liability 

m H ~ r n k t g  v. Dbtrict  of Coltrntbia. 254 U.S. 137 (1920). "It may be assumed 
that  he  [the clefendant] intended not to break the lnw but only to get as near 
to the line a s  he  could, which lie had n right to  do, but if the ronduct described 
crossed the line, the fact that he desired to keep within it nil1 not help him. I t  
means only tha t  he misconceired the law." 2.54 U.S. at 137. To the same effect a re  
mlited States r. Juaiiiak, 25s F.2d SU (2d Cir. 1!)5S), cert. denied, S70 T.S. 9.39 
(lP39) ; Rewes r. United Stater. 2.58 F.2d 774 (9th Cir. 19.9) : United States v. 
Mansarage, 178 F.2d 812, 817 (7th Gr. 19491, cert. r l d c d ,  ,739 TT.S. !XI1 (1950) ; 
U?zited States v. Anthony. 3 4  F. Cas. 829 (So. 144.59) (S.D.S.T. 1SiR). 

H o h e s '  ex~lana t ion  of t h r  rule was : 
Pnblic policy sacrifices the indiridnal to the general good. It is 

desirable that  the burden of all should he equal. but it is still more 
desirable to  put an end to robbery and n~urder. It is no do~ibt  true that 
there a r e  many cases in which t h ~  rriminal could not linre known that 
he nvas breaking the law, but t o  admit the excuse a t  all would be to 
encourage ignorance where the law-maker has  deteni~ined to make men 
know and olwy, and justice tO the individual is  rightly outweigh& by 
the larger interests on the other side of the xales. (HOLM=, T m  
C o ~ a r o n  Law 41,48 ( 1 W )  ). 

" Yar.horozig1~ r. United States, 2-30 F.2d W (4th Cir.), cert. denied, &71 U.S. 
969 (19.70). "Ignomnce of the law is no defense to crime, except t h t ,  where mill- 
fullness is  a n  element of the crirnc. ignornnce of a duty imposed by. larr may 1ieg:i- 
tive willfulnes~ in failure to perform the due." 230 I?.% a t  61. '3'0 the same effect 
are Unitrd States v. Phillips, 217 F.2d XS, 442 (7th Cir. 1%-4) : Blr'ller r. C'niterl 
States, -377 F. 721, 720 (4th Cir. 1321) : see Williantsm v. P,lited States, 207 T-.S. 
42.5, 4% (lC308) ; United Slates v. P a i ~ ~ t c r ,  31-1 F.2d 939, 94-3 (4th Cir. 1963) ; 
Linden c United S a t e s ,  2% F.2d S O ,  568 (4th Cir. 1938). 

= T h e  Model Pennl Cock ( 5  l .W(J)  ) prol-ides, for example, that  "mnviction 
of n riolntion shall not give rise to  any disability or legal disndrantage based on 
conviction of u criminal offense." This would surely be the  minimum implication 
of the dislinction between crinies and violations. Another might be tha t  violations 
could be "prosecuterl" M e r e n t l y  (more expeditiously) in the courts o r  even be 



for an infraction committed without culpability. Whereas subsection 
302 (2) creates a presumption (subject to explicit statement otherwise) 
that \rillfi~lness is :ln element of crime, this subsection creates a pre- 
sumption (subject to esplicit statement otherwise) that culpability is 
not. an elenlent of an infraction. 

The subsection cloes not decide whether, in the absence of an espress 
statutory pro\-Ken, an offense is n crime or an infraction. I t  might be 
provided, for example, that, unless n law pro-ricles othernise. all of- 
fenses for whicli the rnas im~m penalty is a fine of not more than a cer- 
t a h  amount are in f ruct ions. The question whether an offense is a crime 
or :11 infraction is more properly treated in the general section on defi- 
nitions. I-Towewr it is resolved, this subsection and subsect~ion 302(2) 
nil1 tomgether cleterniine whether or not, in the absence of an  express 
proris~on. culpabil ity is requirecl. Since this subsection, like subsection 
3@2(2), is applic;ible only in the absence of an express pro-rision, no 
option is foreclosed. -1 law may provide that  conduct eren if culpable is 
only an infraction. or that conduct is nn infraction if not culpable and 
n crime if culpable. 

1. Section 304. Ignomnce 07. Xistake A7egating Culpability.-This 
section shtes  the &ablishecl principle that if a person is  i,gnorant of 
or mistak~n :*bout :I. matter of fact or law and the ignorance or mistake 
negates the kincl of cnlpnbility required for the commission of the of- 
fense, lie does not. commit the otfense even if his cnndnct. wonlcl have 
constituted the offense had his inform:ltion been correct.s6 A man 1~110 
carries off another's snitcase beliering that it is I& own or that in the 
cirrumstances he is othern-ise lnwfully entitled to do so docs not com- 
mit theft, even thong11 he is niisialtcn about l i s  rights. I11 both cases, 
tho intention ~ ~ h i c h  is :1n element of the crime of theft is absent. On t,lm 
other hand. a mistaken belief that one is stenling from a wealthy nlan 
nntl not n poor m:tn or that (me is shooting at a nlan m d  not a moman 
dws not prnricle n defense to :t (ellarge of theft or homicide. Nor is 
there any re:l.wn why si~cli :I. rnidnke sliould provide a defense, since it 
is irrelevant to the offense cliarpetl. For the purpose of the crime in- 
I-011-ecl, it has no greater significance than a mistaken belief that the 
day is Tuesday and not TTednesr1:~y. 

A person's mistakes affect the c1l:iracterization of his mental state and 
not the characteriz:irion of his conduct. (aside from his mental state) 
or its results. Mistake is, therefore, relevant to the "menLzl element" or 
degree of cdpabilitg of n. lxrso11's conduct. The rule is stated in terms 
of culpability. 

placed within the jurisdiction of n nanjndicinl agency. See Sote, 1M WIso. 
1,. REV. 172. IS-191. Many Federal udmninistrative agencies cmduct proceedings 
to deierurine whether violntions of law of one kind or another hare occurred and 
to prescribe remedies : the stalws in such prowedings a n  often considerably 
higher thnn the pennlti~s thnt would 11e att~ched to such violations. There is  no 
obvious reason why all the requirements of due process in a criminal proceeding 
should attach to a procding [to determine whether a noncriminal riohtion has 
been committed and. if so, what the pennltg sliould be. 
" E-g., .Worissette v. United states. 342 U.S. 2-16 (1952). 





responsible for violations of  the law, whether they know it 
or not, w e  do n o t  think the layman participating in a law sui t  
is required to k n o w  rriore law than the judge. (139 F;d at 
92) ) ( foo tno te  omik ted)  

Some Federal statutes hnrc provided thak  a person shall not be 
convicted of n ~iola t ion  of :I Federal regulatory scheme if he pores 
that he had no knowledge of t h e  requirement which he 
More commonly, it has been p r o v i d e d  in regulatory legislation that 
n p e m n  shall not be liable for c o n d u c t  ingood faith in conformity with 

"But see Onited States v. Mansavage, 178 F.2d 8l!2 (7th Cir. 19-49), eert. denied, 
339 US. 931 (1850). The issue is discussed a t  length in Long r. State. U Del. 262. 
65 A.2d 489 (1949), in which the defendant, relying on competent but incorrect 
legal advice t h a t  a foreign divorce was valid, remarried nnd mas subseqwntls 
prosecuted for  bigamy. The court held that  the defenw of mistake of law was 
availnble, where the defendant "made a born fide, diligent effort, adopting a 
course mid resorting to sonrces and nleans a t  least a s  appropriate a s  any afforded 
under our legal system, to  ascertain and abide by the law. and where he acted 
in good faith reliance upon t h e  results of such effort" 44 Del. a t  279, f35 A.2d a t  
497. Responding to the suggestion that  the case was one for exercise of prose- 
cntorial or judicial discretion, the court said that the defendant was entitled to 
"full exoneration a s  a matter of right, rather than to sonlething less, a s  a matter 
of grace." U Del. a t  281. 65 A.2d a t  498. Other State cases Involring mistaken 
advice of connsel or some official statement of the law on which the defendant 
relied hare been similarly decided. People r. Ferguuon. 134 Cnl. App. 41, 24 P . a  
965 (2d Dist. 1933) (violation of blue sky law; adrice of corporation commis- 
sioner and deputy commissioners) ; State  ex ref. Tfillian~s v. Il ' l~itn~an, 116 Fla. 
196.150 So. 136 (1033) (oft'ense ~nalum prohibitum : decision of circuit court that  
statute was unconstitntional) : State v. O'Xeil, 147 Iown 813, 126 S.W. 464 
(1910) (decision of State Suprenle Court that statute was unconstitutional) :: 
State r. Longino, 100 Miss. 126, 07 So. 902 (1015) (decision of State Suprenle 
Court that  conduct not prohibited by statute) : State  v. IPhite, 237 110. 208. 1.10 
S.W. 896 (1911) (violation of election laws: relinnce on advice of election 
ofEcials) : State v. Bell, 138 S.C. 074, 49 S.E. 163 (1904) (advice of counsel 
based on prior decision of Supreme Court) : see Wilson v. Goodin, 291 Ky. 144. 
163 S.W. 2d 309 (1942) : State v. Jones, 44 S.M. 623, 105 P.2d 324 (1940). 

Some cases h a r e  gone the  other way. State r. Slriggks, 20'2 Iowa 1318, 210 
S.W. 135 (1926) (reliance on decision of municipal court and opinions of county 
attorney and mayor that  conduct not prohibited by statute; O'SeiL sripra. 
distinguished) : State r. Goodeno~o. 65 Me. 30. 32 (1876) (adrice of justice of 
the peace tha t  remarriago was lawful; "accused hare  intentionnlly committed 
an act [adul teq]  which is in itself unlawful.") : Hopkine v. state ,  103 Ud. 489, 
f39 A.% 4 3  (19B) ,  appeal di~i1i88ed for  lack of a sitbsfanfial Federal q ~ e s t i ~ n ,  
330 C.S. 940 (1950) (reliance on State's Attorney that  conduct not prohibited 
by statute) ; Staley v. State. 80 Seb. 701, 704, 131 S.W. 10'28, 1029 (1911) (reli- 
mce  on advice of counsel, including deputy county attorney, thnt first marriage 
was void and second mr~rringe not bigmous: ". . . i t  ~ 1 1 s  n t  least doubtful 
whether the marringe was void . . . [or the defendant] would not have asked 
the udrice of comuel.") : Stcrte v. Il*Aikalier, 118 Ore. 0.50, M i  P. 1055 (1926) 
(blue sky law; advice of counsel) : S'tatc r. Foster. 22 R.I. 103, 46 A. S33 ( 1 0 0 )  
(advice of State Trensurer thnt licensing prorision not applicable). 

See also cases holding thnt where n mistake of Inw is l ~ l e v n n t  to  the defend- 
ant's good M t h  i n  engaging in the conduct, reliance on the advice of counsel does 
not by itself establish a defense. E'.g.. United States v. Painter. 314 F.2d 939, 943 
(4th Cir. 1 0 B )  : Linden v. United States, ?.-A F.2d 560, 5 9  (4th Cir. 1958). On 
the subject of mistake of law generally, see Hall & Seligman. .lfistake of Law 
and Illen8 Rea. 8 C. Cnr. I,. REV. fN (1M1) : Keedy. Ignorance and Illislate in  
the Cn'tninal L a ~ r ,  22 HAW. L. REV. 75 (190s) ; Perkins, Ignoranec and Yktake  
in Crin~inul Law. $24 I*. PA. L REV. 35 (1939). 

sOE.g., Act of AUK. 22. I!MO, g 49. 15 U.S.C. 8 -4 (inreshnent cornpanis) : 
Public Utility Holding Compnny Act of 1935, f B, 15 U.S.C. 6 5 9 2 3 .  



a Federal regulation if the regulation is later rescinded or  determined 
to he i n ~ d i d . ~ '  / 

Them is no obvious solution to the problem of how to treat cases 
in which n person comlnits an offense after having been assured, on 
his own initiative or otherwise, that the conduct is not unlnwful. 

'I'here are strong reasons not to hold crin~inall liable a mnn who 
eonrientiously tries to eonformhis conduct to  the Er. The reasons are 
not so clearly applicable, howerer, to a man who deliberately extends 
his conduct. to what he believes are the limits of the law and discovers 
later that he went beyond the limits. Distinguishing one man from the 
other is not so easily done, and, in any event, the distinction is con- 
cerned with an aspect of condud. akin to L'motive," which in another, 
more general context is largely placed outside the law's 

Not only are there significant differences in the attitudes toward the 
lam that lead a man to inquire into what he may do. There are also 
many different n-nys of making an  inquiq-, as indeed there is a differ- 
ence between passively receirin and then relying on informat~on 
from an official source and actuaty initiating an inquiry with the ex- 
press purpose of basing one's conduct on the response. ,4gain, however. 
!he differences are easier to state than to apply. I n  most cases, an 
inquiry whether conduct is larful  is likely to be directed to legal 
counsel, who n-ill make whatever further inquiry, either research or 
direct inquiry of an official, seems to him to be appropriate; the re- 
sponse is likely to be channeled through legal counsel to his client, 
who may not be told or be able to assess how solid the basis for connsel's 
advim is. 

I f  a defense of reasonable reliance on a competent (official or un- 
official) statement of the law is omitted, prosecutors can be counted 
on to decline prosecutions where the defense would be plainly and 
fully applicable. There are, indeed, remarknbly few reported cases 
in which the defense has been at, issue. Judges will not. be likely 
to impose severe sentences in the mses brought by a too zealous prose- 
cutor. Severtheless, a person who would not ha\-e violated the law if 
his rensonable understanding of the law. gained by his own efforts 
to obtain legal advice or from reliable official statements, had not been 
mistlaken should not find himself in the position of having to depend 
on the prosecutor's or trial judge's decision not to proskuto for a 
crime which, in law, he committed.* 

"E.g., Act of dug. 22, 1940, c. 686. t i t  1. $38(c) ,  54 Stat. 84l 15 U.S.C. 8 80a- 
37(c) (investment companies). $ Z l l ,  15 U.S.C. $ SOb--ll(d) (investment ad- 
vlsers) ; Public Utility Holding Company Act of 1935. c. 887, tit. I. 20. 49 Stat. 
R33,l5 U.S.C. fi 79t (d).  

See comnlent on subsection (1) of section supra. 
*The tentative draf t  provisions h a ~ e  been substantially changed in the Study 

Draft. The tentative draf t  proposed that  mistake of law excuse conduct where 
the actor had made a prior reasonable efPort t o  determine the law and reason- 
ably and flrmly beliered that  his conduct did not constitute a n  offense, thus per- 
mitting a defense based upon the e r m e o u s  opinion of a lawyer as to riable law. 
The Study Draft eliminntes this "lawyer's advice" defense except to the extent 
that  such ndvice, in fact, incorporates m d  is  coincident with the statements of 
law in the enumerated matters. Accordingly. the risk of the deliberately created 
defense and the attendant difficulty of pmving complicity of the lawyer is 
eliminated. Disruption of existing and satisfactory devices for  official interpreta- 
tion of thc law (e.g., in the Treasury and Justice Departments in tnx arid anti- 
trust matters, respectively) is avoided. The anornnly of subn~itting quecitions 



Section 610 provides a defense (unless a law expressly provides 
otherwise) for erson (a) who has taken affirmative steps to assure 
Mmself that coifuct in diicl l  he proposes to engage will not violate 
the lam and (b) who, as a result of having taken such steps and in 
reliance on whatever infornlation he m y  already have had, believes 
reasonably and firmly that the concluct w d l  not violate the law. Such a 
person should not incur criminnl liability. With respect to the law, 
his conduct is not culpable, within the framework of a system of 
definite positive laws. H e  has done all that can reasonably be expected 
to conform his conduct to the law. There is no room for deterrence in 
such cir~umst~mces without either imposing on persons an unreason- 
able burden to study the law or, in effect, llmiting their conduct more 
broadly than the criminal law intends to do. 

The requirement that R person hare .'made s reasonable effort to 
determine whether the conduct constituted an offense" is intended to 
insure that the defense 1\41 be allowed only if the mistake is reasonable 
not only with respect to the information d c 1 1  a person has and its 
source, but also with respect to other information which he could 
reasonablj- have obtained from other sources. I n  addition, it provides 
to some extent an objective test of the person's good faith. T h a t  is 
a "reasonable effort" will vary from case to case. It might, for ex- 
ample, be reasonable for 2 lawyer (or some lawyers) to rely on a 
published judicial opinion xvithont seeking further advice, but not. rea- 
sonable for a nonlawyer to do the same. 

The second requirement, that a person believe "reasonably and 
firmly, wikhout substantial doubt" that his conduct is lawful is a mini- 
mum requirement of exoneration clue to mistake of law. The law need 
not excuse criminal cond~ict because of an unreasonable mistake of 
lam. however honest; m c l  i t  will, sometimes at least, hare a deterrent 
effect by requiring special care beyond good faith of persons whose 
judgment in this context is irnsomicl. Sor  does it seem rrnwarranted to 
require that belief that condi~ct is IaTT-ful l ~ e  firm and unaccompanied 
by substantial doubt if the conduct, otherwise criminal, is to be excused. 
If a pelson has substantial doubt nbout the Ia~rfulness of his proposed 
course of action, i t  is not ~uldnly strict to require him eibher to seeli 
more information or to change his plans (or to cnrq- out his plans 
with whatever risk of criminal liability they entail). This formulation 
comes as close as  the law can or should to distinguishing h t ~ ~ e e n  the 
person who vishes to perfolm nucl trhe person who wishes to 'Levade" 
his Iegal obligations. 

The phrase "firndp, without substantial doubt" is used despite par- 
tial redundancj to make plain that not onl;r must a person believe 
strongly that his conduct is lawful but also he mnst not hare a wb- 
stantla1 doubt whicih his belief, however strong. 01-erconles. 

Asidc from requiring that :I person beliex-e reasonably that  his con- 
duct. is lawful, the draft provision makes no effort to distinguish 
nniong the various kinds of e\ irleiicc on ~vl~icll the belief is based. The 
Model Penal Cocle ( a  2.04(3) (1,) ) in contrast, allows t.he defense of 
mistake of law only if the mistake is based on: 

of law to a j u n  for a determination as to vihether or not the defeudant's action 
was "renmnablc" is likewise nvaidecl. Tlie provision proposed in the Stud.r Draft 
is mod~lrcl after pro\isions in the JIodeI Penal C'odr ( I  2.M(3) (13.0.D. 1W2) ). 
and the Illinois Revisal Code (c. 38 4-8 ( 1 W )  ). 



an  official statement of t~he law, afterward determined to be 
invalid or erroneous, containecl in ( i)  a statute or otZher en- 
actment; (ii) a judicial clecision, opinion or judgment,; (iii) 
an administrative order or grant of pernlission; or (iv) an 
official interpretation 01 the public officer or body charged 
by lam with responsibility for the interpretation, administra- 
tion or enforcement of the law defining the offense. 

As the Model Penal Code's forn~ulation illustrates, there is little rea- 
son to prefer one kind of official statement to nnother for this purpose; 
while hhc categories specified appear to be limiting. they include nr- 
tually all govemnental statements ~vllich are at all official. -9nd rrhile 
the Model Penal Code seems to he esclnding reliance on the advice of 
counsel, counsel d l  almost. invariably be tlie source from tvhicli a per- 
son learns of a statute or decision or other official statement and tlie 
source of the statement's meaning as  ell. Incleed: a person who consults 
with counsel about the meaning of m y  of the kinds of statement spcl -  
fied in the Model Penal Code is probably acting much more reasonably 
than a person (other than it lawyer) who seeks no such acl-i-ice. Stat- 
utes, opinions, anc1.the like must be "interpreted!! to determine thew 
signific-ance. I t  is clifficult to imagine competent adrice of counsel 
nJ1lidli does not in that sense "rely" on one of the kinds of statement. 
specified. 

The evident purpose of the Jfoclel Penal Code's specification of 
kinds of siatements on n-l-hich an esculpatory ~nistake of law must be 
based is to wject such a defense based on no more than legal counsel's 
,advice in a close case that conduct is lawful. As suggestecl above, it is 
debatable a t  best mhether a ~nan  who deliberate1 en ws in conduct 
at the limits of what the law allows should be a e le to p"a efend himself 
against a, criminal charge 011 the ground that his lawyer told him he 
could "get away with it." On the other hand, to specify that only 
certain kinds of evidence of what the law is will be allowed as the 
basis of an esculpatory mistake of l a ~ r  is to nlakc esculpation depend 
not on the actor's culpability but on the quality of his lawyer's judg- 
ment. Few persons can be expected to ask their l a v e r  to explain the 
basis of his advice, and few of those ~ h o  do can be expected to evaluate 
i t  more than superficially. Even if that were not so, an "official state- 
ment of the lav? as it applies to particular facts is seldom contained 
as such in statutes, judicial opinions, admil?istmtire orders, and t.he 
like. Such pronouncements require npplicatlon b analogy to facts 
not precisely tho same as those before the oficiaT body makiog tile 
statement. Criminal liability slioulcl not depend on an after-the-fact. 
cleterminntion whether or not there actually r a s  an applicable state- 
ment of the law "containecl in" a statute or judicial opinion. It is 
unthinkable that a jury should be permitted to make such a determina- 
tion, scarcely less so that, i t  should be made by a trial judge. I t  is 
another, mwh more acceptable matter to allow the trier of fact to 
deternine d-llether a belief is reasonaMe, mllich it nil1 do partly on 
the basis of the nature and sowce of the advice on which :1 person 
~~elies. 

The proposed Criminal Code cannot have i t  both imys. I t  must 
either accept the implications (and occasional rms~tisfSing results) 
of a defense based on the tlwcny that ti  man who xeasonnbly relies on 



illformation thnt his conduct is lawful, after takin appropriate steps 

3 f to obtain the infonnntiou, is not cul able and is t lerefore not guilty 
of an offense, or  i t  must reject the efense, on theoretical or "prac- 

icd'' CF ounds. The draft accepts the defense. Slqce the "practical" 
groun s for rejecting the defense may be stronger 1~1th respect to some 
crimes than others--it may, for example, be concluded that the de- 
fense should not be allowed with respect to certaip securities offenses- 
the dmft includes a statement thnt the defense 1s available "unless a 
Inn- expressly provides otlicrwise.'~ Section 610 thus creates n pre- 
sumption in faror of the defense which can be overcome by an es- 
pression of contrary legislative intent. 

3. Section 610. Defense of dl istake of Law To Be Shown by Pre- 
ponderance o the Zi'vidence.*-Tl~is section requires that the defense 
of mistake o f l  aw be established by a preponderance of the eridence. 
Since t.he defense de ends in the fimt instance entirely on facts which 
t,he defendant w0ald)knorr. it is 11 proprinte that he should haw the 
burden of mising the defense un( f coming forward with exiclence to 
su port it. Since the defenw oprates to cut off liability for what is 
ot k' erwise a completed crime, it seems appropriate also to  require it 
be established by a prepondelmce of the evidence. 

*The tenhtive draft contained 1t separate section dealing with proof of the 
n~istoke of law defense. The defcn~e is denominated an "nffimlative defense" 
in section 610 of the Study Draft, whlch term Is defined in section 103(3). 



1. General.-The principles gorerning attribution of consequences 
to a person's conduct for purposes of criminal liabilitb are not ordinar- 
ily stated collectirely as a coherent body of doctrine. Still less often 
hare such principles been codified. There is 110 prorision comparable 
to the draft provision in the United States Code. 

I f  mything hnt for which an erent would not h a ~ e  occurred is rt 
cause of the erent, there are any number of LLcauses'' of every event. 
The presence of 0-qgen in the air ancl the pllysical properties of paper 
are as much causes, in that sense, of the burning of a piece of paper as 
is touching a lit nintch to the paper. n?len vie select a cause as the 
came, the selection is based on some principle that reflects our interests.' 
By making the selection, we focns our attention on some aspect of the 
situation. usually one ~vhich we thinli is under our control, so that we 
can assure or prevent a repetition of the occurrence. I f  someone drops 
a cup and it, breaks, we are more likely to say "You sl~ould be more 
careful,'! than to say "I wish the floor were not so hard"; but if an 
infant clrol~s the cup, we are likely to s a j  "we'll hare to get him a 
plastic cup,:' instead of W e  reallj must not drop things." -1s u crude 
and pre l in inaq approximation of orclinar~ speec.11 and understanding 
it is fair to  say that vie distinguish the cause of an event from the 
(necessav) conditions of an event according to our interests, which 
usually but not always m a n s  that we single out ns the 'bcause"some 
elenlent of the situation wliich we ran control ~ ~ n d  describe as '~coi~di- 
tions" other necessary elements. Soine necessary conclitions are taken 
so much for granted-for example, the pibesence of oxygen in the air, 
the physical properties of paper-that unless somne curious feature of 
the situation focuses our attention on them, n e  do not. mention them 
even as conclitions. TTTitl1out some fmmne of reference, the question, 
"TTTilat is (are) the cnwe(s) of 17'' is as meaningless as the question, 
"T'hat are all the conditions but for whicll X would not ha.\-e oc- 
curred?" Ordinzrily the frame of reference is  clear and is  supplied by 
commonsenso out of connnon experience.' 

*So section on musation was proposed i r ~  the teutatirc draft in light of the 
considerations set forth in this Xote. Section 305 on causation has k e n  inclnrled 
in the Study Draft, in order to elic4t comment. A camation sectio~l mas rcso l~e  
some i ~ m e s  90 that, should they arise, their deternuinntion by the j u v  might be 
facilitated. The attention of the jurs is directed away from metapl~pical con- 
cepts of "cansation" tomud the re11 issue-the culpribi1it.r of the defenrlnnt. 
Thus, in n rsse where 'the issnc. is whether the defcndn~lt's conduct risked rleath 
or hi111~1e bodily injnry ( t h e  distinction in c ~ ~ l l ~ ~ b i l i t y  1)etween tur~nler and 
assault), the jury will Iw aslwl to answer that question. not whether the 
defendant "mused" thc death. 
' Scc Kirchllri~ner. C r i ~ n i n n l  0111 iusiona, BG H.\Hv. L. REV. 613, 610 (1%). 
' S c c  g o r e r u l l ~ ,  c.g., Ilenle, Thc Proxitrratr ('o>tseqmncee of  nJt drt, xj HAW. 

L. Rn.. 633 (ITLO). 
(142) 



The inadequacy of principles of causation in the criminal lam re- 
flects uncertainty about the basis of criminal liability in situations 
 here r e ~ d t s  are not certain whether 
the assailant who blow that causes a 
bruise from e punished for assault 
or homicide : or should be punislied as  Cne- 
sar's murderers even though any dozen could have stayed away from 
the Forum on the fateful day without changing the result. 

There is little uncertainty in cases of purposeful conduct. If the 
assnilmit intended to kill the I~c.mophiliac, say by shooting I h  t h o u  11 
the heart, we are not likely to excuse him if his aim was bad and t, f le 
bullet only bruised the hemophiliac. cleat 11 resulting later on from 
the bruise. S o r  will a senator be excused because his task-to murder 
Caesar-is eased by the help of others. (There are limits. I f  the as- 
sailant's p failed to fire and the hemophiliac were run down by a 
stranger nter in the day, the ~~ssn i lmt  would not be a murderer simply 
because he was pleased to hear the new..) 

When conduct is not intended to produce the result which it does 
produce, our uncertainty is manifest. Draft section 301 states as an 
axiom of criminal law that criminal liability is based on a person's 
conduct. To base liability, or the degree of liability, not alone on 
conduct but in part on the consequences of conduct, which niny be 
fortuitous froin the actor's point of view, is a departure from the 
axiom.' 

A drives recklessly along Highway 1. He has no accident 
and arrives home safe1 y. 

B drives recklessly along Higl~way 1. H e  hits Y who is 
walking along the road nnd 1' is hilled. 

On the basis of conduct alone, A and B slioulcl be ~un i shed  alike. The 
criminal l a v  liss generally punished 23. who ma?- be guilty of inrolun- 
tar? manslaughter, more severely than A ,  who is guilty only of reck- 
lw tlrit-ing. I t  is our uncertninty about the \-nliclity of the reasons me 
give for punishing R more sevcrely that creates the problem of causa- 
tion in criminal l a t ~ . ~  

2. Federal Law.-There arc n number of provisions in the I'nited 
States Code ~ d i i c l ~  base criminal liability partially on the results of 
cond~~ct :  for esalnple, dcstroction of an nircrilft or motor relilcle 
resulting in death (18 T.S.C. 8 34) ; transportation of esplosires re- 
sulting in death or injury (18 l7.S.C. $ 8 3 2 )  ; involuntary manslaugh- 
ter (18 T.S.C. $1112) : causing death on a I-em1 by misconduct, 
negligence, inattention to duty, and so forth (18 U.S.C. $1115) ; and 
mailing of injurious articles ~~rsultinp in death (18 17.S.C. 1716): 

'Tile exmnplc is dr~wri from the Pacts of Ptate T. Frwier. 339 No. 966. 
98 S.W. 9d TO7 (1936). in which thv ns.Wnnt was found guilty of manslaughter. 

'If,  ns is  often the case, the consequences of conduct define the conduct, 
the prnblem i s  suppressed, if not c.liruinated. 

'For nn extended cliscussion, ncc8 HART A S n  IIosonl?, Caosa~rus  n TEE ~A\v,  
L?2-3(3 ( 1 9 3  ) . 

'Thew crimw sl~o~ilcl be clistii~guished fmnl crimes the definition of which 
indl lde~ intentionolly or knowingly "causing" some occurrence; e.g., 18 U.S.C. 
$1341: "Whoever . . . knowingly causes to be delix-ered by nmil . . . any 
[fraudulent matter]. . . ." Even thong11 completion of the crime may delwnd 
on accoml~lishment of the result, littbility for such crimes (or the degree of 
liability) is not based on the occnrwnce of an unintended, unanticipated m l t .  



As already noted, there is no statutory explanation of causation for 
purposes of c~iminal liability; nor does Feclernl case lam offer any 
substantial gu idan~e .~  

Although the statement that someone's act has caused an occurrence 
is cast in objective, nonevaluatire terms, i t  reflects a highly complex, 
albeit usually inexplicit, understanding of 110~1- eeents occur and what 
about them ought to (and does) interest us pntctically and ethically. 
The tentative conclusion, reflected in the absence of a provision defin- 
ing caustxtion in this draft, is that no elthoration of the concept of 
causation in a Federal Criminal Code is likely to meaningfully in- 
crease that understanding or to make its application to specific cases 
easier. An indication of the inutility of elaborations of the concept of 
causation for criminal law is the lack of a common explanatory for- 
mula developed by the courts and the absence generally of explanations 
of causal relation in instructions to the jury in criminal cases of this 
kind.s There is solid basis in esperience for the conclusion that causa- 
tion as-an element of some crimes must, and in  any erent shoulcl, remain 
unelaboratecl. Kot all the concepts employed by the cri~ninal law need 
be explained. The complexity of the causal rclationsliip does undoubt- 
edly mean that occasionally our solutions to problem of causation will 
singly or collectirely be unsatisfying. That does not mean necessarily, 
however, that we can reduce the coinplexitg to more readily understood 
rules. No issue of notice is inroloed h e .  An explanation of caus a t' ion 
which is likely not to be helpful to n jury and is as likely as not to be 
confusing should not bc included. 

3. Possible Pormlu-lations.-The oniy statutory attempt in this coun- 
try to develop a general esp1:tnatory formula of a u s d  relation in 
criminal c a w  is that of the Moclel Penal Code ( 8  2.03). Bs the com- 
mentary to the Model Penal Code observes, its formula does not sys- 
tematize the "variant and sometimes inconsistent rules" that have de- 
veloped, but "undertakes a fresh approach." 9 e  inadequacy of the 
Code's formulation illustrates the difficulties involved. 

The basic provision of the Model Penal Code adopts "but for!' causa- 
tion as the general test; it. is both necessary and, unless "additional 
causal requirements" are specifically imposed, siacient. This prori- 
sion does not clearly &ate the accepted rude or easily lend to the cor- 
rect result in cases of "concurrent cmsation." 

Even though all of the senators may h a w  intended to kill Caesar 
apd all of them stabbed him, under the Model Penal Code's formula- 
t ~ o n  none ~rould be criminally liable for his death since (so I shall 
assnme) he would have died even though any one of them had held 
back his knife. Even n senator who stabbed Caest~r through the heart 

See Reviser's Note, 18 U.S.C.A. !j 2(b)  : Pereira r. Utlited Statea. 347 US. 1, 9 
(1954) : United States r. Oiles, 300 T.S. 41 (1937) ; Kin17 r. U?lifed States, 364 
F.2d 235 (5th Cir. 1986) : United States r. Inciao. 292 F.2d 374, 378 (7th Cir.). 
cert. denied, 368 U.S. 920 (1961). Brit aec Maellcr r. U?lited States, 2f32 F.2d 
44H. 446 (5th Cir. 10.58). 

Fedeml caws discussing "causation" are of the kind described in note 6 
above, Ln ~ h k h  there is an intention (or a substitute for intention) to cause 
the result. For the reasons discussecl above, these cases are not helpful in 
determining how to treat conduct that has unintended consequeriw. 

sSee, e.g.. ?I~ANUAL ON Jm-i ~XSTRUCTIONS IS FED- CR~ISAT.  CASEB, 33 
F.R.D. 523 (1963). which contains no general instruction on causation. 
' ~\IODEL PEXAL CODE fi 2.03. Comment at 132 (Tent. Draft No. 4, 19%). 



would not be liable, since, so Anthony tells us (act 3, scene 2) "sweet 
Caesar's blood" was strenming from all the wounds. 

The Model Penal Code's reliance on *'but for" causation ordi- 
narily enou h for liability ignores the case  in which i t  is not essen- Pi tial to liabi ity. There are situations in which, for purposes of the 
criminal law, we are properly 'binterested" in more than one causo of 
an occurrence, even though none of them alone is necessary or more 
than one of them are alone sufiicient. The paradigm is a situation in 
which each of two or more persons e w g e s  in conduct thnt fully 
satisfies the definition of a crime but in whlch there is only "one7' harrn- 
ful consequence. 

A and B simultaneously shoot at X. both intending to kill 
him. The bullets enter X's body a t  the same time. Each wound 
is s d c i e n t  to  cause death and would alone cause death in the 
same amount of time. X dies from the joint effect of both 
wounds. 

We are just as properly interested if neither of the wounds done would 
cause death but the facts are otherwise the same. (Such a set of facts is, 
of course, hardly like1 to occur. It. is not so unlikely that, for lack of 
evidence, a situation A ould be treated as if it occurred as described.) 

This point mas discussed during the American Law Institute's dis- 
cussion of the Model Penal Codalo It was concluded that the matter 
mould be clarified in the commentary to  the section. I n  the discussion, 
Professor Wechsler indicated that he belie~ed the Jfociel Peml  Code's 
statement was aweptable, evidently on the basis that the specific result 
caused by concurrent causes would not have occurred but for the 
operntion of each,'l While this is n permissible construction of the 
language, it is :I stririn on ordinary usage, \I-hich does not attend so 
carefully to detnils of this kind in the face of the major fnct of a 
death. 

Additional scctions of the Model Penal Code's formulation deal 
with cases in which the actual result is not intended or is not within 
the risk created by the actor's conduct. by proriding that there is no 
causal relation in such cases unless either the actual and the intended 
or probable results differ only in respects generally irrelevant to the 
criminal law (the specific person or property injured: the greater se- 
riousness of the intended or probable harm) or the actual result is 
similar to ("involves the same kind of injury or harrn as") the in- 
tended or probable result, and "is not too remote or  accidental in its 
occurrence to have a [just] bearing on the actor's liability or on the 
gravity of his offense."12 This forniulation breaks d o m  in precisely 
those cases in which difficulties arise, those covered by the last clause. 
Of the alternative formulations, that xhich omits the word "just" 
states the problem without resolvingit (by use of the question-begging 
word "too") ; that which includes the word "just'! (in addition to 
using the word "too") refers to an inapt standard for resolving i t  
that tho connection between a result and conduct but for mhich the 
result would not have occurred is remote or accidentnl does not, un- 
less the words "remote" and "accidental" are given special (question- 

" A.I.. I. l~~toc~mrxos. 77-74, 134-141 (19fi2). 
Cf. PFBKIS~. CRIMINAL r r ~ \ \ '  599-600 (1957). 

l' Mon~r. PESAL CODE % 2.03(2), ( 3 )  (P.O.D. 1902). 



begging) meaning, affect the justice of holding the actor liable for 
his conduct.lg 

Illustrative of an alternative to the Model Penal Code's reliance 
on "but for" causstion as the basic test, is the following, drafted for 
considemtion in the Federal Code: 

A causal connection between a person's conduct and an 
occurrence does not exist if: 

(a) the person's conduct was not sufficient to cause 
tho occurrence without the cooperation of one or more 
events or the conduct of one or more persons; and 

(b) without the cooperation of the person's conduct, 
another event or the conduct of another person was 
sdicient to cause the occurrence. 

Such a provision, which does not attempt to state what causation 
is but only what, in some circumstances, i t  is not, leads to the correct 
result in many cases of concurrent causation by providing that a 
person's condlict is not the cause of a result if someone else's conduct 
or some other event is both necessary and sufficient to produce the re- 
sult. Where conduct is not sufticient to cause an occurrence and there 
is present and identifiable other conduct or some event which is suf- 
ficlent to cause the occurrence, common understanding mould prob- 
ably regnrd the latter as the cause. However, the provision, a t  best, 
offers no guidance in the case of sequential. as opposed to concurrent 
causes. (If 3 shoots X ,  as a ~ w d t  of which X goes to the hospital, 
and while he is there ( i)  the hospital burns down, or (ii) the wound 
beconles infected, or (iii) a doctor stnbs X inadvertently, or (iv) a 
doctor stabs X deliberntely, and X dles, in which of the four cases 
should A be liable for  X's death 'l') Even though the provision attempts 
to say only when causation is not present, i t  IS readily perceived as m- 
dicating when causation is present. I f  we understand the provision 
to refer only to concurrent and not sequential causes. it is only be- 
cause. without relying on the prorision. we have a sense of when an 
act or event causes an occurrence. (If the provision is not so under- 
stood, d would, or a t  least might, be liable for X:s death in all of the 
cases described, which would surely be the wrong result a t  least in 
case (iv) and possibly in others as well.) 

The provision gives limited guidance. and even that only because of 
our independent understanding of the very conccpt of causation which 
the pronsion attempts partially toilluminate. 

A final possibility is not to pro-ride what shnll or shall not count ns 
a causal relation. but to list fnctors which shall lx relevant to n deter- 
mination that conduct did or did not cause :1 result. One might, for 
esample, specify as such fnctors the extent to which the conduct mani- 
fests the danger which is realized in the result or the extent to which 
tho actor's conduct singles him out as the person responsible for the 
result. All such "factors," however, are eltl~er make-weights which 
collapse on analysis or de lend finally on the concept of cnusntion 
which they are intended to c \ arify. 

SCC A.L.I. P B ~ ~ ~ ~ I S G S ,  72-77 (1962). 



The drafters of the basic provisions on liability hare k e n  unable 
to develop an explanatory fornlula of c:iusation which is both accurate 
and meaningful. A11 such fornldne, whether cast in terms of what is 
necessary or sufficient to establish a carnal relationship or, more tenta- 
tirely, in terms of what is relevant to the existence of a causal relation- 
ship, founder in precisely those cases where the existence of the rela- 
t.ionship is in doubt. To omit n section defining cnusation generally 
will simp1,ly acknowledge the absence of any such general prorision in 
Federal criminal 

" S o  position i s  taken here on the question whether particnlar crimes, or any 
crixncs. should be detir~ed ~ m r t i n l l ~  in term? of result% To elir~~inate such crimes, 
including most obviously tlw crime of involuntary manslrluahter, would be a 
marked departure from Federal Inw nnd the common law generally. 



L C  ~ L ~ ~ x - E S S "  

I n  a small group of cases, the Federal courts have construed the 
elenlent of willfulness in a statutory crime to reqnire an intention to do 
a specific wrong. S ~ ' e w 8  v. United States. 3% U.S. 01 (1945), involved 
n prosecution under r h a t  is 1 1 0 ~  18 U.S.C. 9 242 for "willfully" de- 
priving s person of his constitutional right not to be deprived of life 
d h o u t .  due process of law : the defendants were charged with having 
beaten to death a Negro arrested on a charge of theft. I n  order to  
meet the constitutional challenge to the prosecution on grounds of 
vagueness, the requirements of due process of law being uncertain and 
changing, the Court, construccl " in-illfi~lly' . . . as connoting n purpose 
to deprive a person of n specific constitutional right." 325 U.S. st 101. 
"[Tlhe specific intent re uired by the Act is an intent to  deprive n per- 
son of a right wllid~ has&n made spcoific either by the express terms 
of the Constitution or 1 a ~ s  of the United States or by decisions inter- 
preting thenl." Id. at 101. It is necessary only that there be intent to 
deny the right; there need not be intent to deny n constitutional right. 
See id. at 106. This con~tn~ction of section 242 TTRS applied in TCilliams 
v. United Sfntes. 3-41 TJ.S. 97 (1951) : Dlited States r. Ranl.ey, 336 F.2cl 
512 (4th Cir. 1964). cert. denied, 379 1J.S. 9F2 (1965) ; PdZen r. United 
States. 164 F.2~1750 (5th Cic 1947) : Crews v. United States, 160 F.2d 
'746 (5th Cir. 19.17). 

Construing section 3 of the Act of ,June 15, 1917, as amended. 18 
1J.S.C. 8 2388. ~ h i c h  makes iC a felony L5\rillfully [to] cause" ins~ibor- 
dination or disloyaltp in the mi1it:lr.v forces or "millfi~lly [to] obstruct 
militnry recruitment," the Supreme Court, helcl that use of the vord 
C'~il lf i~ll ;r? '  required proof %f a specific intent or evil purpose. . . to 
cause insubordination or disloyalty in the armed forces or to obstruct 
tho recruiting and enlistment serrice." Hartzel v. Un&d States. 321, 
U.S. 680. 686 (1944). "That word, when x-ieved in the contest of a 
highly penal statute restricting freedom of expression. must be taken 
to menn deliberately and r i t h  a specific purpose to do thc acts pro- 
scribed by Concress." Similarly, the Court helcl that a. specific intent 
to orerthrom the government by force and violence was an element 
of the crime clcfinecl in ~ection 2(a) (1) of the Smith Act (51 Stat. 671, 
norr 18 U.S.C. $2385). 'Yo 1inoningl-j or willfullp adrocate:' over- 
throring thc government by force or ~iolence. Dennis P. United States, 
341 1T.S. 494 (1951).1 The %tructure and lmrpose" of the statute re- 
quired this, the Court, said. despite the inclusion of a requirement of 
specific intent in  section 2 (a)  (2) of the Act and its omission in the m- 
tion construed. Id at  499. Of. Cramer v. United Sta.tee, 325 U.S. 1 

' Only four of the eight judges who heard the case joined in the opinion. The 
other four, two concurring and two dissenting, did not question this portion of 
the opinion. 

(145) 



(1945) (treason) : BaupI r, United States. 330 U.S. 631 (1947) 
(same) ; Pettibone v. United States, 1-18 U.S. 197 (1893) (obstruction 
of justice). - 

The Federal courts hare frequently held that "willfulness" includes 
some element of "bad p~lrpose." United Sfates v. Murclock. 290 U.S. 
389,394 (193:). 'LDoing or omitting to do a thing knowingly and will- 
fully. implies not only a knowledge of the thing, but a determination 
with a bad intent to do it or to omit doing it." Felton T. Um'ted States, 
96 U.S. 699, 702 (1877) (use of improper distilling apparatus). Thus, 
in Potter r. U?zited States. 13.5 T7.S. 438 (1894), the defendant was 
prosecuted for willfully violating Revised Statutes S 5208 (now 18 
U.S.C. $1001). which nlade it n n l a ~ ~ f r d  for n bank officer to certify a 
check for which there were inncleqi~ate fi~ncls on deposit. The Court 
said that the vord ~ L w i l l f i ~ l l ~ "  L*jn~plies on the part of the officer knovl- 
edge and a purpose to do wrong." and that the officer% belief in good 
faith that he rras not nolating the statute was a defense. 153 TT.S. a t  
446. Accord, Spzov. v. United ,States. 174 r.S. 728 (1899). TO the same 
effect is Girqo.sinn v. United Stntea, 349 F.9d 166 (1st Cir. 196.?), in- 
volving a prosecution for willful misapplication of funds by a bank 
manager. 18 1T.S.C. Q 656. The court of appeals said : "AS a mininlum, 
in order to be guilty of this crime, . . . [the manager] n l ~ ~ t ,  hare acted 
vith such a reckless disregard of t.he bank's interests as to justify a 
finding of an intent to injure or clefrallcl it.?' 349 F.M at 16s. Accord, 
e.g.. Benchwiclz r. United Stntes. 297 F.2d R30 (9th Cir. 1961) : Seals 
r. EhitedStates. 921 F.ld 213 (8th Cir. 1955) : r/'?zitedPtafes T. Wicoff? 
187 F.2d 886 (7th Cir. 1951). See yene~n77y United S f a f e . ~  T. 177inois 
CentmZ R.R., 303 l3.S. 939 (1938) : Co7e7i'a r. United Sirrtes. 360 F.2d 
792, 798 (1st Cir. 1966), r e ~ t .  denied. 386 U.S. &29 (1967) 3 Eoe r. 
7hited States, 28'7 F.2d 4 3 5  (5th Cir. 1961) : JfcB./.ide v. h i t e d  States. 
225 F.2d 219 (5th Cir. 1955). ce2.t. denied, 350 U.S. 934 (1956). 

"Willfulness" need not connote "bad purpose" when it is used in 
stntutes "denouncing acts not in  tl~cmselves wrong." 17?iiterl States v. 
Illinois Centred R.R.. 303 V.S. 239, 242 (1938). Thus. in B?-owder v. 
United States, 312 U.S. 335 (1941), the Court held that any intentional 
use of n passport disl~onestl~ olk~ined violated what is now 18 T.S.C. 
8 1543, making it a crime Lbmillfdly and kno\\-in& [to] use'? such :I 
passport. "Xone of . . . [the statute's] words suggest that fmuclulent 
use is nn element of the crime. TIE stntute is aimed at the protection 
of the integrity of United States passports." 31'3 r.S. at 341. TTillful- 
ness mas held not to require a bad purpose in United Sfnfes r. Tieegna. 
331 F.2d 257 (7th Cir.). cerf. c7ellietl. 379 F.S. 828 (1964) (union offi- 
cial receiring money from employer, 29 T.S.C. 8 186(h). ((1) ) : b u t  
howledge of law required, semhle. .we Fnited Ptnte-3 I-. Gibnn. ROO F.%l 
836 (7th Cir.), cert. denied. 371 ITS. 817 (1962) : Fnited Sfntes v. 
Carter, 311 F.2d 934 (6th Cir.), c e ~ t .  defiied, 373 F.S. 915 (1963) 
(employer paying and union official receiring money. " O.S.C. 
Ej 186(a), .(b), (cl) ) ; Finn r. Unit& h'tnte~. 256 F.2d 301 (4th Cir. 
1958) (nwng profane I a ~ ~ i a g e  at nirport. contrary to reyulations. 1.1 
C.F.R. 8 570.71; D.C. C ~ d e  Ej 7-1305) : Chmo Bing Kew T. U?jitcd 
States, 2-1s F.2d 466 (9th Cir. 105'7) (false ru3present;ltion of citizen- 
ship, 18 U.S.C. $911) ; Covcnrcm v. United Xtates, 229 F.2d 295 (5th 



Cir. 1956) (false :~ppljc:~tion for home loan i o Veterans' Acllninistra- 
tion, 1S U.S.C. 5 1001) : Zebmni  v. United Stc~tes, 226 F.%l 826 (5tll 
Cir. 1955) ( f a k e  st:~tement in naturalization proceeding, 1s U.S.C. 
$ 1015(a) ) ; JLcB&& v. United h'tates, 2% FA1 249 (5th Cir. 1955): 
cerf. clenied, 350 U.S. $134 (l!)5G) (keeping false records of dispensation 
of narcotics, 18 CS.C, 1001) ; cf. Oni tedSldesv .  &inn. 141 F. Strpp. 
6P2 (S.D.N.Y. 1056) (JIember of Congress receiving conlpensatioll 
far services, 18 U.S.C. '381): 

In  many cases invol ring violations of regulatory schemes. willful- 
ness has been held not to require a bad purpose : re,dations of the In- 
terntote Co~nnler'ce Cor~un~ ~sion,? Stewe 2'mk Lines, Inc.  s. United 
States. 330 F.2d 719 (5th Cir. 1963) : Riss & Co., Inc. v. United States, 
262 F.2d 245 (8th Cir. 1958) ; United States I-. Joralerno~~ BTOS. Inc., 
174 I?. Supp. 862 (ED. N.P. 1959) see United States v. TVomebaches., 
N O  F. Supp. 716 (E.D. Wis. 1965) ; Tiolutions of the securities acts, 
Tagel- I-. SEC, 344 F.2d 5 (Bcl Cir. 1965) : violations of price and rx- 
tioning regulations, U?zited States xr. PerpZies, 165 F.2d 874 (7th Cir. 
1918) ; Zi'etnpe I-. United States, 151 F.2d 680 (8th Cir. 1945). 

Tau statutes imposing liabilit; for b'willfid" failure to pay taxes or 
to perform related duties have been construed according to  the courts' 
estimates of congressional intent. I n  Spies I.. l;,nited States. 317 U.S. 
493 (1913), the Supreme Court said : 

The difference between d l f i i l  failure to pay a tax when 
clue, ~ h i c h  is made a ~nisclemcnnor, and willful attempt to 
defeat and emde one, which is made a felon , is not easy to 
detect or define. B0t.h must bc willful, and m-i l? l f i~l .  as we have 
s :d .  is a word of nlnny meanings, its cmlstr~~ction often being 
inflnencecl by its contest. . . . I t  may well mean soinetlhg 
more as applied to nonpayment of n tau than when applied to 
failure to make ;I return. Alere r o l ~ m t a r ~  and purposeful. as 
distinguislied from acciclental: omission to make a timely re- 
tirrn might niect the test of willf~llness. But in view of our 
trnclitional nversion to imprisonment for debt. we would not 
~ i t h o n t  the clearest manifestation of Congressional intent 
ussun~e that mere knowing uncl intentional default in pay- 
ment of a t a s  where there liacl been no willful failure to 
clisclosc the liabilit- is intended to constitute a criminal of- 
fense of any clcgree. We would expect ~villfulness in such a 
case to inclucle some element of evil motive and want of 
j~istific:~tion in view of all the financial circumstances of the 
tmpaycr. (317 US. a t  497498.) 

8fX 8aTi8one I-. Fnited S t&?s ,  380 U.S. 313, 851-352 (1965) ; uni.$ed 
~)'Eates I-. Rngen, 314 U.S. 513, 924 (1942). Tile subject of willfillness 
in cases of this kind is cliscu~ssed in United States r. T7z'tie?Zo, 363 
F.2~1 2-40 (3d Cir. 1OOG).  *Yet! a780 Edtuflrd8 v. United Stat+ 375 F.2d 
869 (9th Cir. 1967) : United States v. Peterson, 338 F.2d 595 (7th Cir. 

' H r r t  see Dmritlg v. U?~ited Stales, 167 F.2d 310 (10th Cir. 1948) ; cf- U?tited 
States r. Chicago Express, Inc., 235 F.28 7% (7th Cir. 1956). 



1964)) c e ~ t .  denied, 380 U.S. 911 (1965) ; TomZinsm v. Lefkozoitz, 334 
F.2d 262 (5th Cir. 1064). cert. &tied. 379 L-. S. 962 (1063) : U.nited 
8tates v. Thompson, 230 14'. Su I)>. 530 (I). Conn.), af'd, 338 F2d 997 
( ~ d  Cir. 1904). ~t has generahy been lleld that n willful failure to 
collect and pay over w~thholding taxes subject to B penalty assess- 
rllent under 26 U.S.C. $ 6672, does not require :I I ~ a d  purpose but only 
"a voluntary, conscious and intentional decision not to have the cor- 
poration pay over the tases to the got-cnunent." Bewift v. United 
States, 377 F.2d 921,924 (5tll Cir. 1987). Accord. e.g., White v. rnitecl 
States, 372 F.2d 513 (Ct. Cl. 1967). 





COMMENT 
on 

ACCOMPLICES AND CRIMINAL FACILITATION: 
SECTIONS 401 AND 1002 

(Green, Pochoda; January 17, 1969) 

1. Introduction; Improcements on ExGting La2o.-The objective 
of sections 4-01 and 100.2 is to declare that criminal liability 111:~~ 

depnd  in whole or h 1)art upon the behavior of nnother, and to set out 
thoso situations in which tlus result occurs. The principles embodied 
in the draft are for tlw niost par t  derived from the language or in- 
tended scope of the existing co~npl icitp provisions (18 U.S.C. $4) ; but 
some of the prorisions are designed to deal with case law. a ther  to 
codify and clariQ it or to alter it,. 

The reforms which these provisions would accomplish are as fol- 
lows : 
(s) to change the l a n ~ l a g e  :mcl structure of the general complicity 

statute (18 U.S.C. 5 2) In order to avoid some of the interpretation 
problems inherent in it as it now reads: 

(b) to c1,vify certain :wens of the law of complicity, such ns the 
~nental stste involved, and of exemption because of a protected status 
intended by Congress ; - (c) to d t e r  the doctrine thnt :I conspirator is per se an accomplice 
in any crime committed by any coconspirator in furtherance of tho 
cons 1racy; (6 to prox-ide for the first. time a p n e n d  statute co~er ing  filcilitn- 
tion, and in so doing to clnrify a chaotic area of Federal case law; 

(e) to accommodate in the facilitat.ion statute the competing in- 
terests of the legitimnte businessman and crime prevention; 

( f )  to rcrognize ilie tlifl'ercnt position of-and to :lfford ditfercnt 
treatment for-the facilitator, as distinguished from the accomplice 
who ~urposefully acts to bring about the cri~ninal end. 

0tIier drafts d l  cover matt,ers presently comprehended under the 
definition of a ~ ~ r i c s - a f t e r - t l l e - f n d  (18 U.S.C.. a 3) and problems in- 
volved in the criminal liability of corporations, unincorporated as- 
sociations, and other artificial persons. 

There are presently provisions in the United States Code explicitly 
declaring it. an offense to nicl pnrticular activities, for example: per- 
mitting the use of any die, 1111b or mold in aid of the connterfeiting of 
any coins of theI7nitexl Stntes (18 U.S.C. $487) ; knoningly aiding or 
abetting any person engaged in any ~iolation of m y  of the provisions 
of the law dealing with obscene or treasonous books and articles (18 
U.S.C. 5 552) ; and aiding or misting. the escape of any person ar- 
rested under any law of the United States (18 U.S.C. $752).  There is 
also legislation making criminal specific conduct proscribed for the 
reason that it furthers or facilitates commission of a crime, such as 



leasing or renting any vehiclc. conveyance, place. stnlcturc or huild- 
ing knowing or with good reason to know that it is intended to be 
I~SPCI for J ) r a ~ t i t ~ ~ t i o n  (18 TT.9.C. B 1384). knowincly pern~ittinr the use 
of n \-eswl far  m m b l i n ~  (18 1T.S.C. 8 108.2). and recei~inc. conredine, 
storine. bartering, selling or disposing of any motor vehicle or nir- 
rmft  lmowinp the same to havebeen stolen (18 IT.%". s 9313). ?Jot all 
siich special prorisions. eren tho i i~h  duplicative. should IN eliminated. 
particularly when they five snecific content to the menning of "aid" in 
the c o n t e ~ t  of the specific offense. But whether there shonld bc any 
snch special provision is a question to be resolved in the drafting of 
tho specific offense. 

2. Basic P r i n ~ ~ p 7 e s  of Cmn,p7X?/: Cm.sing nnd AWn/r.-Section 2 
of Title 18. the esistingFedera1 datnte of pnernl  application prescrih- 
ing criminal liability for the conduct of another. rends as follows: 

2. Princinals. 
(n) Whoever comniits an offenc~ awainqt the h i t e d  States 

or s ick  abets. co~msels. commands. induces or proellre. its 
commission. is pnnishable as a principal. 

(13) Whoeyer \~-illfdly causes an act. to be done which if 
d i r~ct ly  ~e r fo rmed  hv him or another mould be an offense 
against the Vnitcd States, is punisliahle as a principnl. 

The principles here expressed-aholition of the distinction Ixtwecn 
principals and accessories-hefore-the-fact. and provision for linbility 
for conduct of an innoccnt agent-are unirersxlly recognized bases 
for criminnl liabilitr;y,' and are carried forward in s~~bpnri~gmplls  (n) 
and (b) of suh.sect,ion (1) of the. proposed drnft on nccom~Aices. 

Althouqll the present fo~-mnlntion in Title 18 wns initinlly viewrd 
with the hope thnt it conlcl I)c. recommended for retention in thc new 
Code ns is, careful scrutiny has indicated thnt. some chnnres for pnr- 
poses of clarity and lo& are necessary. Subsection (b) of section 2 of 
Title 18, for csnmpla. does not deal as clearly ns it micrht with is=ws :IS 

to scope of its aq)lication. rern~iremcnt~ of ciilnnhilitr. and similar 
mnttcrs. and has been jnstifiabl~ criticizedz The language proposed in 
the drnft is substnntinlly that used in most. of the recent. State rrvi- 

' Venn, PEXAX. CODE 5 !?MI. conlmmt nt 14 /!I'ent. n n f t  So. 1. 1!+53). 
'Suhscction (h) added to the complici* .section hy the lhl8 rcrisers. 

Upon the basis of criticicm by Jiidge Learned Hnnd in United Rtatrn r. Clrinrella. 
181 I.'. 2cl W3. !U)9-910 (2~1 Cir. 19%). nrodifird, IS7 F. 2d 12 (2d Cir.). rnmtrd  rrnd 
mnnndrd fm mmtmcincl .  3 4  T.F. 946 (1951). the words "aillfnllr" :lnA "or 
nnother" n-crc incerted. Eren  a s  amended i t  was criticized in the Model Pennl 
Code commentnry a s  follows : 

It in not limited to  ncts of an innocent o r  irresponsible percon. thong11 
this is thc situation with which the Reflser's Note s~ipge.~ts it is  d e  
~ i m e d  to denl. Eren if limited to that case by constrnction. it  dms  not 
make clenr whether or when the state of mind of the  mnin nctor i c  to Iw 
imputed to the defendant. eren though he did not share i t :  n-hrthcr the 
c o n d ~ ~ c t  wonld be criminal had he performed it may denend on thnt. 
Even more obscure Is the test ~ h e t h e r  the act wonld be criminal if prr- 
formwl 11.r 'nmther.' which the statute ~nnkcs snffici~nt t4) cstnhlish 
linbilitp. Finally, the requilrmcnt that the  act  1w cnused 'willfi11l.r' mny 
suggest thnt i t  must be caused purposely. though there a rc  cnces in 
which i t  mould seem thnt less t han thiq sh0111d h~ enough. ( JIOIIEI. PES.~.  
CODE fi 2CU.1, Comment at  17 (Tent. Draft So. 1,1953) ). 



sions and the Model Penal C ~ i l e . ~  I n  snbection (a)  of Title 18, section 
2, the words 'Lnl)ets" (to the estent that it implies less than "facili- 
tates." s elistinct issue) snd "coiinsels:' do not seem to add anything to 
the word "aids," which embraces every kind of :~cti~-ity, and h a ~ e  been 
deleted. To the extent that "connsels" implies liability beyond that 
vhich wonld constitute aid wiih intent that the offense be committed, 
it is intended that such liability should he considered in connection 
with-and explicitly included in, if desirable-tlie definition of the 
specific ~ f fense .~  

One change of some snbstancp has resulted from the draft's attempt 
to deal explicitly with the problem of the liability of the facilitator. 
Section 2 of Title 18 offers no guiclnnce to the courts as to when the 
facilitator should be 1 iahle as mi accomplice. a deficiency rh ich  has re- 
sulted in the matter being dealt with by confiicthp case law. (See the 
discussion in paragraph 6, infw..) IU orcler to implement. the draft's 
approach to this issue, subpamgraph (b) of subsection (I) makes i t  
clear t h t  the accomplice must intend that the offense be committetl. 
The sep:lrate-and lesser--offense of criminal facilitation clenls with 
the person who merely knovs t11:lt  hat he does si~bstantiallp facili- 
tates its commission. This appro:~ch is also a reason for deleting %betsn 

- from the accomplice formulation. 
The draft also makes explicit that one is liable :IS a n  accomplice if 

he has a legal duty to prevent the comnlission of an offense. has the in- 
tent that i t  be committed, and fails to make proper effort to prevent its 
comniisaion. Such an omission to act under those circumstances might 
e:tsily be comtrued as  aiding. but is stated here both to insure that the 
omission will be a basis for liability and also, by implication, to in&- 
cate that failures to call the police, for example, where there is no legal 
duty to prerent the crime sl~onltl normally not be regarded as complic- 
ity, even when a desire that the offcnse be com~nitted can be shonm. 
Most moclern revisions cont:lin such a pro~is ion.~ 

3. Lirrbility of Cocimspiratot*.-In subpiwa graph (c) of subsection 
(1) the drxft proposes explicit rejection of the controversial doctrine 
Inid down in Pinkertonv. UnifedStntes, 328 G.S. 610 (1916). There the 
Court upheld a charge to the jury that if it found the defendant had 
been enp-ged in x conspiracy with llis brother to erade taxes, it could 
convict him of complicity in his 1)rothcr's specific attempts to evade 
tnses if they viere found to be in furtlierance of the conspiracy. The 
Co~irt admitted, Iiowever, that it might ha1 e reached a different result 
i f  the specific oflenses churgeci had not been re :~sonabl~ foreseeable as 
n nntural consequence of the unlnn-fill agreement. The effect of the 
PinX:wton clnctrine is that mere menherd~ip in  n conspiracy is suf- 
ficient not. only for cri~ninal liability as a conspirator but also for all 
specific offenses committed in fiirthemnce of it, altllougl~, if the dictum 
is ~clclecl. the offenses must be :L reasonably foreseeable consequence 

' rRoPoSEn IWL. CRIX CODE $ 130 (Finn1 Draft 1DGi) : ILL.  RE^. ST-4~. C. 3s 
I 5-2 (1961) : MICE. RET. CRIXI. C O L ~  5 410 (Final Drnft 1987) ; PROPOSED CRIXI. 
CODE FOR PA. 5 206 (1967) ; CAL. PEN. CODE Rev. PROJECT $9 450,451 (Tent. Draft 
KO. 1,1967) ; NODEL P E ~ L  CODE 8 2.06 (P.O.D. 1962). 
' Scc, c.g., IS TT.8.C. 5 2.387 ( a )  ( 1  ) ( " o c l ~ i ~ e s ,  conneels, urge-. or in any manner 

cnuses or attempts to cause insnl,ordinatton, dislo~alty, mutiny, or refusal of 
duty by any member of the militmy or naval forces of the United States") : 33 
T1.S.C. APP. ff 462 ("knowingly counselti, aid<, or alwts another to refuse or evade 
registration or .service in the armed forces"). 

'See the statutes cited in note 3, supra. 



(so that, Tor esmnple, mnrdcr in  furtherance, of the conspiracy to evade 
t a w s  \rn~ild not iis~inlly qual ie ) .  

To  deal appropriately with this doctrine it appears 1,w.ccssnry as a 
minirniinl io say something explicitly about it in the pror~slons clcscrib- 
ing ncconipl ice lial~ilitp. While the doctrine deals with the conseqiiences 
of b e i n ~  a coconspirator ancl may thus warrant a reference in the 
criminal conspiracy statiite (we proposed section 1CK)t). it conld onlv 
haw l m n  rnnnciated tlirou.$~ reliance upon 18 TT.S.C. 2 (nltliouch 
not. stated in the opinion). hecnnse tliat ic  the only Federal st:~tiits defin- 
ing tlir hases for  comldici t~ in svecific offenws, and the precent con- 
spiracy provisions (18 1-.S.C. $371) do not at  all imply such conse- 
quences. T f  the doctrine were to  be carried fomnrcl into the ne11- Code. 
an rsplicit statement of i t  \roidd be desirable to avoid distortion of the 
word %ids.?' I f  i t  is to  be rejected as  here recommended. tlle p r o p o d  
hanillinE seems necessary, el-en t.houah tantological. in order to a\-oid 
the Pinkevfon reading. Aiding should memi somethi?pr?nore tha? the 
attrniiatecl connection redt inpsole ly  from niembershlp in :1 consplncy 
and the objcctire standard of what is reasonably foreseeable. 

The analytical problems which have arisen from the effort to  fit the 
PhAerfon doctrine into existingstatntory formulations have little sig- 
nificance for. us in drafting n e r  laws? The pertinent question there- - 
fore is one of pol icy : shoiilcl the PinXte&m .grouncls be a basis for vi- 
c:~rious liahilitr? The draft takes the posit~on tliat such an estrnsion 
is iinwarranted. The  persons in a conspirticy r h o  ought to be linhle 
will become so under complicity principles or  nnder tlie proposed 
orgnnizcii crime offtwe. Thosc who are Lhliigher ups" in n n v  orgnniza- 
ti011 for commission of crime vill, if tlie group is small, be close eno11g11 
to hnl-a coninianrlecl, induced. procnrecl or  niclecl its com~nission.~ I f  
t.hc orcanimtion is so larqe that siich facts are dificiilt to  esln1)lish. 
the "higher ups" will he subject to aggra\-ated penalties imdrr the pro- 
posed organized crime offense. 

Extension of liability throuyh the Pinkerfon rloctrine swwps in a11 
persons in the co~ispic~cy.  rcpardkss of their roles. Thns, if A distrib- 
utes nalrntics to R-1, R-2, rind B 3 ,  who are aided b ~ -  Iwnners (7-1. 
(7-2, and 0-3, respectirely, under prevailing notions as to the scope 
of conspiracy to distribute narcotics, they n~ould all be in one con- 
spiracy." A would be liable for  assisting B-1, B-2. and B-3 in their 
sales to users, as would 0-1, 0-2: and C-3 be liable for  sales by the B 
n-hom each aided. It would be unjust. however. to  hold 23-1 and 0-1 
liable for  all the sdes made by anyone who was supplied by A. even 
though i t  --as reasonable to foresee that  others would be so supplied. 

I f  an orgmized crime offense, or  something similar, ancl tlie fe1on~- 
murder doctrine are available, there seems little. if anything, to ga!n 
from the Pinkerton doctrine. I f  the coconspirator is :in accomplice in 
a serious offense, his "legal" liability for  another serious offense ~ o u l d  

For a fill1 cliscussion of the Pinkerton problem, see Dwelopmmtr in  thc Law: 
Criminnl Conspiraq/, i 2  HARV. J,.  RET. M O ,  993-1000 (19.3) [liereinniter cited ss 
Criv~inal Co?r.vpiraq], n major source work for t h c s ~  comments. 

8cc. c.q.. United Stc~tcs v. XcGriire, 249 F. Supp. 43 (196.5). nfl'd, 381 F. 2d 
3Q6 (2d Cir. 1Wi). cert. denied. 389 U.S. 1053 (1968), where linbility wax bns-4 
both on the I'inkertn?~ rntionalc and direct l~ under s-tion 2 of Title IS. 

'8cc, c.g., Unitcd Stntes r. Rrrino, 105 F. 2d !El ( %  Cir.). rcv'd on other 
grounds. 308 Ti.% 387 119.7n) (one conspiracy of t3.S defendnnts. involving s11111g- 
glers. wholcrc?lers nnd two groups of retailers, one in the Texns-Louisiana nren 
nnd one in New York). 



not wnrrmt :I conecutivc sentence, eren if permissible under tho pro- 
1)owd Code. 1 f he is not an nccomplice-or is an accomplice in a m;nor 
otfensc only, wliilc otlicl. coconspimtors may have conunitted serlous 
ones-lie niay I)c given :I serere sentence as a conspirator on principles 
of conspir:lcy 1i:lbility xlone. A t  the same time the Pinkerton doctrine 
could be the sourrc of otherwise avoiclable problems: (a)  is tllc co- 
conspirator liable for (-rimes committed before he joined the conspir- 
acy, :IS Ile is for overt acts (:I principle \~l i ich serves ?nother purpose) 1 
(b) do clifferent rules of evidence nppl;r to his l iabi l~ty for  conspiracy 
and his liability for  the specific offense{ (c) can he be acquitted for 
conspiracy and re-tried for  the specific ofiense? (d )  slloulcl the test of 
wit litlr:l\val from the conspirnc~ be the same as for  terminating liabil- 
ity for the specific otfense ? 

The policy nrgument fzvorinp Pinh.e~.fon l ia ldi ty has i s n  stated 
as being tliat the criminal acts :Ire "suficientlg dependent upon the 
encouragement : ~ n d  material support of the group as n whole to war- 
rant t ~r : l t inp e:lclr member as a causal agent.* " \\'bile there is plausi- 
bility to this view, the argument seems to go no further than to support 
t l ~ e  provision which n~akes mere n~elribemhip in a conspiracy a crime 
even though there is no co~nplicity relatior~.liip to the crimes which 
1n:ly br co~nmitted. 

4. Legi.~lntizw Exen~ptio?~.-'I'liere will be some Federal crimes 
wllcrc i t  is desirable that :I person who would other\\-ise be an accom- 
plice. because of his :lit1 :lnd c~dp:~bi l i t~-  ~ho111~1 not be liable for  the 
p :~ r t i c+~~ l :~ r  ofi'msr. This is best ucconlplished by esplicit exemptions, 
es;1111l)lcs of whirl1 niny I)e foi~ntl in the organized crime :lnd promot- 
ing lwostit~~tion drx~fts proposed for the new Code, wllere :i n~orc  se- 
WIT ~wnr~l ty  is to 1)e :~r:lil:lble t o  leaders in the criminal cntcrprise but 
not to ix\*c~q'one \vllo aids them. Clearlj the nrromplice pm~is ion  sh?uld 
not conflict with sucli esplicit esemptions, :ulcl the draft  so provides 
in the Iwt sentence of subsection (1). 

That sentence, hon-ever, goes 1)eyoncl esplicit exemptions and di- 
rects the court to consitler whetlier sucli an esemption \\-\-:IS implied, n 
fonnul~~t ion  derived from section 454(9) of tlie Califonlia Penal Code 
Revision Project (Tent. I)r:lft No. 1, 1967). Wii le  i t  might be reason- 
able to expect tli:lt the Conlrnission's proposed Code will niake all the 
desir:ll)le ese~nptions esplicit. it may be too great a burden for all the 
rcgul:~tory provisions outside the Code to  carry. JIoreowr, it \rould 
be too cumbersome to set forth eTen in the proposed Code itself the 
intended exemption in all instances where it is clear that there should 
be one. For  es:~mplc, where t-he act of prostitution is made a Class B 
uliscIenle:uior. and patronizing R prostitute an infraction. i t  should 
not be necesmry to  mnke esplicit exemption of such conduct from the 
more serious otfenses of promoting and aiding prostitution.1° 

'Cri~~rinnl Conapirac?~. atrpm, note 0, at 9%9W. 
'O Sce the proposrd drt~ft pro~isions on prosstntion and r d a t d  offen.ws (sec- 

tions 1941-IMB). In United f3tolex v. Tl'illian~on. '2.35 F. Supp. 836 (S.D. Tex. 
1904). the defen(1ant shipper was charged with aiding m interstate carrier which 
hnd violi~tccl the prohibitions against operaring without a permit issucd by the 
ICY'. This l~rohibition nplwnrs in section 303(c) of Title 10, n section that con- 
de~t~ns  trt11.v the conduct of n carrier. Howerer, section 32!!(c) of that Title rs- 
pliritly spells out the conduct that constitutes a ciolntion bg n s11il)per who know- 
ingly pntronims nn uncertified carrier. Therefore, the court concluded: 

Rend together, a s  they m u d  hc ns n part of the samv chapter of this 
wgulatory net, these sections indicate a congressional intent only to con- 



Some other revisions have used more objective criteria than the pro- 
posed draft for use by the courts in determining the lntent of the 
legislature. They provide that .t person is not an accom lice if (a)  he B is s victim of the offense or (b) the offense is so define that. his con- 
duct is inevitably incident to its c?nlmission." The first is intended to 
apply to those wliom the proliib~tiorl is designed to protect but who, 
under circwnstances which may not amount. to the defense of duress, 
willingly yield to the crime m order to  protect themselves--the busl- 
liessman who to extortion, for example. The second is intended 
to clenl with persons such as the purchaser in an unlawful sale and the 
woman upon whom an abortion is performed.'? 

Althongh i t  is questionable rrhetl~er these criteria are more useful 
in tho hard case, in the c h f t  proposed here '" they are rejected 1x1- 
rnarily because they may impose too ,gat a limitation on :dl Federal 
r e p l a t o q  legislation, which is frequently enacted without careful 
regard for principles of criminal liability.'-' Under applicable Federal 
case law it may be expected that those criteria wilI be taken into 
acco~mt.'~ 

dcmn the act  of a shipper where the elements set out in 5 3 Z ( c )  a r e  
present. Unable to charge the shipper under $ 3'*7(c) bemuse of the 
absence of either rebate or fraud, the G o r e m e n t  seeks t o  circumrent 
this reqnirement bp chargirrg him a s  an nider o r  abettor of the carrier 
under $ 3  of Title 18. If it  were the congressional intent to punish the 
shipper for participation in the Eame condnct as  the carrier. i t  seems that  
such provision mould hare been found in 8 3M(c) .  (235 F. Supp. a t  ST). 

" MODEL PETAL CODE 5 2.06(6) (P.0.D. 1961) ; PROPOSED DEL. CRJlf. CODE 8 132 
(Final Draft 1 N i )  : ILL. REV. STAT. C. 38 %l(c)  (1961) ; MICH. RET. CRTN. CODE 
gm (Final Draft 19fZ) ; PROPOSED CBI~C. CODE FOR PA. $ %(f)  (1967). Sew 
Pork uses the second criterion, N.T. REV. PEN. LAW 8 20.10 (McKintrey 1967) ; and 
the California revisers use the first, GAL. P=AL CODE REVISTOS PBOJECT $ 4 3  
(Tent. Draft So. 1, 1967). 

"See  M ~ D E L  PEXAL CODE $2.04 ( 5 ) ,  Comment a t  38 (Tent. Draft KO. 1, 1953). 
Mscuss3on of the "rictim" criterion by the Commis4on and Advisory Com- 

mittee ( a ~ ~ p e : ~ r i n g  b~ reference in the criminal solicitation draf t)  indicated 
donbts a s  to  the clesirabiiity d such blanket esen~pt ims  and  reference for 
explicit statements in the offense. See also Gnitcd Rtates r. Holtc, Z3G U.S. 1 M  
(1915). where the Supreme Court refused to sustain n demurrer by a transported 
prostitute to a charge of conspiracy to violate the Jfann Act Wnuse  of the pos- 
sible circumstances under which she could be held liable for the unlawful trans- 
porting its&. The term "victim, ' howevrr, could Iw narrowly construed, so a s  not 
to  apply to  where she car~sed or sub.&antinllp aided the transTortatim. 
'' In Jfq/ v. United Rtf7fe8, 175 F.2d (D.C. Cir.), ccrf. denied, .338 1 - 3  F30 

(194!3), a person was convicted of giving compensation to a Congrrssman under 
then swtinn '703 of Title 18, which prohil~ited receipt by a gorernment official of 
such compcnmtion. A rdatwl and neighl~oring statute, then .section 332, dealing 
~xitlt  briber.^, prohibited both the girinr and receiring. The court rejected the 
:irgnment that  Conzress intended to exempt the giver from liability under section 
203, relying upon the fact that section 2 of Title 18 was law when sertion 203 
was enacted : ~ n d  i t  mas reaconable to  assnme that  Corrgre.~ was :nv;lre crP its 
impact. 175 F. 2d a t  1004. Of course, it mas a s  reasonable to  assume that the 
dmftsmen were also amarc of the brilmry formulation i n  section 231. While this 
case sugge~ts  tha t  we should be careful as  to our expectations from the Federal 
1e.fzislatire process. i t  should be noted that, under t h ~  proposed draft, the .lla!y 
court might well hare  had t o  reach n different result, even thonqh nn. would 
ngree that  the payor of wch compensation, knowing it  mas unl:twful, should be 
liable ( a s  ~ r p l i c i t l ~  prorided in our proposed official h r i b e ~  provisions). I t  is not 
too much to expect thxt the draft.man be aware of related laws. 

IS See, e.8.. Gebnrdi I-. Uilited States, 287 U.S. 112 (1m9). which held that the 
M,um Act wns not intended to apply to the  felnnle being trmrported in the 
circumstances of that  case, distinguishing i t  from the "cxceptioml circumstancd' 
envisaged in Hotte (see note 13, wpm).  



5. No Defense Based 0.11 Lag07 Incapacity or Lnck of Prosecution 
of 0 t h  Pe1:son.-S~~bseatio~l ( 2 )  ( a )  lnereiy roclifies existing law.'" 
It makes i t  clear, for example, that, while a statute may prohibit a 
~xiblic .serv:int fsom solicitin$ or taking n bribe, anyone \die may act 
on his hchalf as a "go-between" cannot defend on the ground that he 
himself could not cornrnit the offense. The formulation is the same as 
proposed for crinlinal solicitation, and is more fully discussed in the 
commcnt to that draft. 

Subsection (2) (b) also codifies existing law, making i t  clear thnt 
it is irrelevant whether the person for  hose conduct the accomplice 
is liable has been prosecuted, convicted, acquitted, or is immune or 
not othern-ise subject to justice." 

6. Crhinal  Facilitation (Sectio~t 1002).-~1 problem which has 
plagued the Federal courts is whether the h o n i n g  facilitation of the 
commission of a crime ought. to subject a person to criminal linbility 
if hc lacks :i true intent that it be committed. -1s has been noted: 

The roblenl, to be mre, is narrow in its foclls: often, if not 
usua f 17, aid rendered with p i l t y  knowledge implies purpose 
since xt has no other motiGation. But. there ase many and 
i ~ n p o ~ t a n t  cnqs where this is the central question in deter- 
mining a liability. A lessor rents ~ i t h  knowledge that the 
premises will bc used to  establish a bordello. A vendor sells 
with knowlwlge that  t.11e subject of the sale will be used i11 
commission of a crime. A doctor counsels against an abortion 
hut, at the patient% insistence, refers her to n competent 
abortionist. h utility provides telephone or telegr:lpli serv- 
ire, knowinr it is used for bookmaking. 1111 employee puts 
through a shiprnent in the course of his cmploynierit though 
lie knows the shipment is illegal. A farm boy clears the 
ground for setting up a still, homing  that the venture is 
~llicit. Such cases can be multiplied indefinitely; they have 
given courts much difficulty when they hare been brought, 
whether as prosecutions for conqiracy or  for the sub- 
stantive offense involved. 

The lending Federal cases revealing the problem are United Statea 
r. fillcone. 311 U.S. 205 (1910), and Direct SuIes Co. v. United &gates, 
319 V.S. T O 3  (1!)4:3). 111 Fnlcone there was no criminal liability for 
the slip l ien  of ?east., sugar, and csns to one h ~ o m  to be engaged 
in an i f' licit clistllling operation. In  Direct 8d.e.~ a legitimate but 
high-pressure drug supplier was held liable for the illegal dispensing 
of morphine sulphate by a smalltom physician vhen its wles to him 
often exceeded by approximately 200 times the annual needs of the 
average physician. One of the grounds for distinguishing the Fdcone 

ME.q..  rnited Stole8 r. Lester, 363 F. 2d GS (6th Cir. 1W6), cert. denied. 385 
V.S. 1002 (1967) ("tlle ilrmiwd may be conricted as  cau.wr, eren tllollg11 
not lw:~lly wpablc of personally committing the act forbidden by n Feder~rl 
statute. . . .") 

"E.q. ,  Z'nited Statclr r. Provenzai~o, 334 F.2d 678 (3d Cir.). cerf. dettied, 370 
U.S. 1117 (1964) (principal nmd not be tried, convicted. or in fact Irc ident i f i~ l ) .  

"MOIJEL PESAL CODE 5 2.04(3), Ou~ument at 5 - 2 8  (Tent. Drnft Xo. 1, ID%?). 



case (another rras the nature of the con~modit,~) was that linowledpe 
on the part of the seller that the buyer -iroulcl use the goods illegally 
was all that could be established to connect h e  seller wt11 the con- 
spiracy, and that  such knowledge was not sufficient to support tile 
h1ference tllat the seller even lalev- of the conspiraq. Such technical 
clistinctions, it is belie\.ed, flow from the fact thnt the courts must 
resolve conflicting policies on the basis of full liability (as an accorn- 
plice or coconspirator) or no liability a t  all. I f  full lial?ility i.e:ullts, i t  
is reasonable to  argue, as dicl htdge Learned Hand in 111s clrcult court 
opinion in Fa7cm,  illat: l9 

[I]t is not enough .that [the alleged ottender] does not 
forego .;1 aornlally I a ~ f u i  x t i ~ i t ~ j - ,  of the fruits of which lie 
Imows that others will make t ~ i l  u n l n ~ f n l  use; he 1;lust in 
some sense promote their venture himself, make it 111s own. 
have ,z stake in its outcome. 

It is also reasonable to arpte. as dicl .Judge Ptarker in ~.ejecthlg the 
..stake" principle: that crimintal liability should depend only on h l o v -  
ingly aiding and :lssisting the perpetrators: 20 

The seller may not ignore the purpose for which the 1111:- 
chase is made if he is nclrised of that, purpose, or ~ m s h  111s 
hands of the aid that hc hss given the perpetrator of a felony 
by the plea that he has merely made a sale of merchandise. 
One TI-110 sells a gun to mother kno~ving that he is  buying it. 
to conlrnit a murder, mould hardly escape conriction as an ac- 
cessory to the murder by showing that ho received f ~ d l  price 
for the gun. . . . 

The proposed resolution of the dr:& is in effect to create a lesser 
degree of conlplicity, a course wl~ich only u 1egislat.ore could take. 
Criminal facilitation, ba-%I upon actual assistance and kllon-ledge of 
its use in c ~ h ~ e ,  will subject the offender to lesser penalties than the 
fill accomplice. This notion has been implemented by requiring 
for c.omplici ty intent that the crime be colmlttecl, rather than mei*ely 
intent to assist in its conuIlission, wllich can always be inferred from 
the conduct of any person who aids the perpetrator G t l l  lino-n-ledge 
of what hc intends to do. While the line 1)et-n-een accomplice and fncili- 
tation li,~rbilit y will nevertheless remain sllaclowy, the fact that there 
 ill be some 11nbilit,y (in all serious cases) should make resol~ztion of 
the problem ewier f or courts and prosecutors in close c'ases. 

A similar forn-rulation was proposed for inclusion in the Model 
Penal Code as a basis for fill1 acco~nplice liability. but was rejected 
by the Alnericm L a w  Illstitute." The notion of nuking such liability a 
lesser c r h e  has its source in the New York Rerised Penal Law 
( $ 5  115.00,115.05 (3IcKinne 1967) ) ; and it has been taken up by the 
California revisers in  the 8difornia Penal Code Xeb-ision Project 

10 Uilited States v. Faleone, 109 F.2d 579. 581 (Zd Cir.). aljt'd, 311 U.S. 205 
( 1940). 

Backlo1 r. n t i t e d  StUk8, 112 F.2d 635. 637 (4th Cir. 1940). See aZso, e.g., 
Bacon v. Cnited States,  127 F.2d 985, 987 (10th Cir. 1942) (sale of liquor to 
illegal State importer) : Malatkofski T. United States, 179 F.2d 905. 916 (1st Cir. 
l m )  (providing bribe nloney with hnomledge of intended use). Smopses are 
from MODEL PES-AL CODE 1 ( 3 ) ,  Comment, n. %5 at 2%) (Tent. Draft So. l,lI)-:S). 

%It is similar& proposed h Michigan : see Mrca. REV. CRIX CODE $415(b) and 
Commentary (Final Draft 1967). 



( 8  45UTent.  Draft  KO. 1, 1967)). The proposed draft is an amnl- 
gam of the Scu- Tork nncl (hlifornia provisions. 

The clrnft requires that substantial assistn~ice be prodecl .  This is 
p i~fe~. red o w r  "means or o ~ p o r t n n i t ~ "  because, ils a lesser offense to 
coruplicitg, it o u ~ h t  to be a s k l a d .  ll%ile b'sahtantial i~sistance" 111:ty 
be regarded as too \-apw. it is i~nportant to note that  the factor of 
substantiality of assistanre has been stressed in Federal court deci- 
sions. An illcgitl d e .  for csi~mplc. is a glpnter service to n c r i n i ~ i d  
enterprise t1i:ui :i legal orw 1)ecausr there are fen-er persons ~rillirrg 
to mnko it." Tlle difiic~~lty is that no single nwlsurr of what constitutes 
substantial i ~ ~ i s t a l n c ~  is possible, so that ~vhether the assistance in any 
giren case is such as to \vurr:uit holcihg it. crimnind must be deter- 
mined from the circumsta~~ccs of that case.* 

There are two Iiincls of cnlpnbility requi1~1. One is knowledge that 
the person to 1% sided intclitls to coillrnit a crime. I t  goes beyond mere 
knowledge t h t  he is engi~ging. in concluct ~vliich turns out to be :I 
crime. i u ~ 1  requires t l ~ t  t l ~ c  fnc~litator know such concluct constitutm 
n crii~~e. On the otlwr 11:1rltl, i~ltllough he will not be p i l t y  unless :L 
felony is con~rnittecl, it nccvl not be proved that Iic h e w  \&at cl:lss of 
crime it was that the other person intended to co~nmit. The other kind 
of culpability is linowleclge that he is proricling substanti;il 
usslst nnce. 

Liabilitv 11s :t facilitator is limited to cases where the crime com- 
mitted is :I frloiy: the pel~i~lty r~vailnble is one or two classes lower 
than that prcscnlxd for the frlon~-. This substant i:tlly e m M i c s  the 
Sew York and Californizl ilppro;~ches, although the California re- 
visers \vould also e n h r n c ~  i'acilitntio~~ of the more serious m i + +  
me;ino15. I ls  does the Kcw York statute, this draft reflects the v~cw 
that linbilitr for aicling co~iin~ission of :L n~isclelilenlior should be basocl 
m complic~ty or not at, all. ~1isdeme:tnor fztcilitiition tends to be 
de minimis. I\lorecver, in p~.:lct ice it is likely tlit~t facilitators will be 
chargcd as accomplices, but that the facilitation oflense will be amil- 
able for conviction of the lesser offense in borderline cases. S o  such 
need is seen for midemerulors. 

I ) i r c ~ t  S a l c ~  CO. v. Ijnitcd Stoics,  319 C.S.  703 (1M3). See also Eley r. Unitcd 
Stotc.8. I17 E'.L'd 5'16, 5% (6th ('ir. 1!W1) (quantity of liquor sold is relevant). ilnd 

,:I nuinlwr of rases rhere the n:ttrire of the goods-if nccess to them is restricted, 
if tl1c.y t~re  susceptible to il11,g:il use--~ns ~ruphasizecl (c.g., Gnited State8 v. 
Trn~~rtrglino, 197 F.2d VZS, W0-!):31 ( 9 1  Cir. li)X), c w t .  denied, 344 1-23. S&4 (19.72) 
(snlr of niarihuana) ; Bartnli s'. I'nilcd dtgtes.  192 F.2d 130. 131 (4th Cir. 1951) 
(countclrfeit monej-) ; rn i t ed  Stcrtelr r. Kertcss. 130 F.31 93. 929 (2d Cir.), ccrt. 
dmicd.  3'21 LS.S. 795 ( 1944) (~)lntinrim group metals) ). 

*Tllc> slwvification in the Stncly Draft that the ready legnl availnbilie of the 
goods or srrricw gnbvided by n tlrfenclart is  a factor to be considered in tle- 
t~ruiinil~p whether or 11ot the ilsslstnnce is "substantinl," wns added for clnrif1c.n- 
tion. 





STAFF MEMORANDA 
on 

RESPONSIBILITY FOR CRIMES INVOLVING 
CORPORATIONS AND OTHER ARTIFICIAL ENTITIES: 

SECTIONS 402406 
(Schwartz, Clarkson; May 3, 1969) 

This Introductory JIemor:~ndum focuses on the main issues re1 a t '  inn 
to criminal liability of corporations and other associations. It is f o r  
lon-ed by a more comprehensive memomndum reviewing the entire 
subject. 

Tho need for special provisions on c o ~ o r a t e  criminal liability 
arises niainly from two interrelated problems: (1) the uncertainty 
whether corpomtions slioulcl be criminally liable at all or for only 
ccrtain kinds of offenses: and (2) tlie inappropriateness of ordinary 
rules of accountability. The corporation-being a fiction:il entity- 
can engage in prohibited activity only through human agencies: it 
does not as an entity iiconmaid," *'induce,'? or otherwise nleet the 
literal re uirements of liabilitj as an acconlplice: nor does it have 
"intent."?t is therefore necessary to prescribe by law the classes of 
persoiinel whoso behavior may render the corpor;ition linble. and the 
circurilstances under which that result will follow. I t  will d s o  be 
newssilly to consicler whether special kinds of sentencing are callctl 
for when the law is dealing with fictional entities that cannot bo 
im risoned. 

8nder  existing Federal judge-made law, corporations, partnersl~ips, 
and other associations are subject to criminal convict~on. Grnerally 

. principles of "agency," ordinnrily insufficient to impose 
liability on a principal, are rtpplid in determining n-hen the 

corporaton will be lield accoimtable for acts of its h~unan con~ponents. 
The proposed draft incorporatq this law with minor variations. Ser- 
ern1 innovations in sanctioi~s ngalnst corporations are proposed, narnely 
a discretionary power in the judge to order appropriate publicity. of 
a corporate conviction and to direct the institution of a class actloll 
for the recovery of small claims arising from tlie criminal offense. 
(See section 405.) The muin issues posed by the draft are the following : 

1. Shoztld Corporate C T ~ ? ~ ~ Z Q ~  Li~Ai7ity Be Restricted or Ex- 
tended?-In faror of restricting corpomte criminal liability. i t  is 
nrgurcl that corporations ;ire nondeterrable; that. onlv human beings 
are ntt'ectecl by threat of punishment. The arnilnbility of a corpor:~te 
scapegoat may i ~ c t n a l l ~  impair the deterrent efficacy of the Ian- against 
the inclividnal hnman malefactors, if prosecutors and jllries :Ire ~ I J -  

clinecl to absolve the inc1iridu;~ls of quilt for inisbellaww in their 
corporate capacities. I t  is also pointed out that fines. the only present 
sanction available nyninst corporations, hare their impact n~ainly on 
innocent sharel~olclers. 
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favor of bron&lled corporate crimin:d liability, it is a r p ~ d  
tlI:lt :1 mecl~anism for social coldemnation of group olrcnses is essentl:d 
urrdel. 11loc1e~ ~ilcl i t ions when erer larger proportions o f  econo~nic 
;\nd social :~ctivity.are wrried out colporafely.%Iie publk II:IS i1 rig111 
to kllo~v tl~itt certa~n organizations' operations :Ire curr~ecl on i ~ !  viola- 
ti011 of t l ~ c  crinlinal law. Often it is tlifiicult to cstnldisli i~~tllvitlual 
responsibility in the corporate contest, When many people sliare in de- 
cislons, moral responsibility is d%?isecl; one n ~ y  not be able t? say 
who .*nctedl? or '.omitted" to act 111 the seel~se in \vhich trndltlonal 
criminal law lnalies these elements cnltial. ,ilso, it z c c ~ s  unfi1i.r t!, 
discriminnte agninst individual entrepreneurs by holding tl~eln c1~11111- 
nally liable for business oit'enses + l e  their colport~te co~~ipel i to~s  
co~ild nerer be identified as culpr~ts in, for esnnlyle. adultel.:~tion. 
misbranding, sllort-weighting, false ndrertisinp, violations of lilbor 
and safety regulations. dome important offenses are cl~nr;~cteristic:lIly 
co~llniitted by nssoci:ltions, for ex:lmple, antitrust violiltiolls, vio1:l- 
tions of laws np~ins t  corpolxte or union intervention in imliticnl cam- 
pnigns, illegal rebating of transportation charges. 

Estension of corporate crinlinal littbility. wl1Ic11 might be justified 
under the foregoing reasoning, would fall outside tlw dol~l:~in of the 
present Code. The issue presents itself when new regulntory legisln- 
tion atfecting mainly coi-poixte activity (auto sdc t r .  for esi~mple) 1s 
~ ~ I S S N I .  111 srlch situations the cantrove~sy over \vT~erlw t11e str~tute 
should include crimin;~l prorisious may be fundainent,zlly n struggle 
over wlletlier corporations shoulcl erer be s111)ject to tile crimin:ll 
process. 

2. Undel* W h a t  Circunzatames 811 ozdd *. Cnaut?~o?*ize(l" .Ilkbeha v i o ~  
Give Rise to Corporate Cw%naZ Resl)otwibility?-Parap:~~)l~ (a) of 
subsection 402(1) iclentifies the elsons wliose acts ?r .';~utBorizn- P tion" will impose criminal 1i:lbi ltg on the corpori~t~oli ill respect 
to nlost serious offenses. (LiabiliQ for minor offenses i~ntl "strict lia- 
bility'' offenses is dealt with in paragraphs (c) and (d).) lnsofnr as 
parngrnph (1) (a)  (ii) is restricted to s u p e ~ ~ i s o r ~  or nl:~nugeri;~l 
agents, the draft may be narrower than existing Federal law, wllich 
purports to authorize liability for the act of any agent of r11e corpora- 
tion \vithin the area of duties or functions entrusted to him, at Ieilst if 
he is acting in furthertu~ce of. rather than against. the interest of the 
corporation. However r m g r n p h  (1) (a)  ( i r )  insures that wllere nn 
existing statute makes t e cor>omhon liable for the act of its "agent" 
or bben~ployee?' no higher ..autkorkation.' will be required. 

Paragraplls (b),  (c). and (d) deal n-ith situations in which proof 
of authorization is dispensed d h .  Pararpaph (b) is the easy case: 
d ie re  it duty to  act is expressly imposed on the corporation, no ~nquiry 
into its internal distribution of responsibility is called for. l':~rngrirplis 
(c) and (d) take the position that for minor offenses carrying minimal 
sanctions, and for those ram instances in which Congress n1:1y ordain 
"absolute" criminal liabilitj- without proof of cul ~bil i ty,  the cor- 
poration must respond if the offense was committe 6" on its behalf or 
III the course of its business. I s  respects choosing in subsection 
4@2(l) (c) between misdemea~lor and infraction as the cntegoly of 
offense for ~vl~ich tllc corpor:~tion may be liable on agency principles, 
the selection of misdemeimol* would be closer to esistlng Ft~clernl law, 
nnd is here recommended. (See Staft' bLemora1~1u111, notes 11-18 i~nd 
accompanying text, in f ra )  



3. 1)efmse of "Exceptiona7 Occzcrt~ence TPitJrozct Fattlt In St1pep- 
&ion or Afinagem.e?lf."-It m:tv bc appropriate to pmvicle for a pos- 
sible limitation of corporation 'liability for nnautliorized oflenses ia 
the case of m '.exceptional occul*rrnce without fault. in saperrision or 
management" as :in nffirnlativc tlcfenw.* There arc stntenlents in the 
Federn1 cases that due care hy lnnnapnient will not :tbsolt-e the cor- 
poration, but the cases seem to i~ivoh-e inst;lnces in wl~ich lack of due 
care on the part of managenicnt was clear: that is. there was :I sys- 
tematic recurrence of violations. (See Staff JIemorandum, notes l 4 1 G  
and accompanying text, bfru.) 

,2 defense to the corporation t lint tlie responsible individuals acteil 
contrnry to  corporate policy a d  arc. convicted could also be pro\-idecl. 
This m g h t  counter tlie tendency to evade indi~-iclual criminal respon- 
sibility In the corporate contest ; ~ n d  ivoulcl nlinimize the injustice of 
group iiccount tibil~ty.** 

4. Should Uninmrpwated A .vaociatiuir.u Be 23-eater2 Differeitt7y 
F ~ o m  0mporations.P-Esisti~ig Fccleral law d o e  not clifl'el~ntiate be- 
tween these two forms of assoc.intionn1 activity. and the draft does not 
propose to do so. I t  might be argued that partnerships, nnions. p ldan-  
thropic foundations, clubs, :ind cllnrches are typical unincorporated 
associations, and that their activities differ marlicdly from those of 
profitmaking business corporntions. On tlic other hand, it  hardly 
seems riitional to discriminate ncm-n-cling to incorporation or nonincor- 
poratiori in view of the comrion use of the "nonprofit corporation'' for 
many of these associations. Shonld. then. **nonbusiness" entities be 
exempt from criminal responsil~ility I I t  is believed not: the proMem 
of diffnsion of responsibility :ind the utility of ;I nlrans of conclenming 
,mtisocinl behavior of identifiable or,aaniz:~tions speak for entity 
criminal liability. 

Another po&bility would be to provide an exemption for small 
unincorporated associations for tliose with less than five nlenlbers for 
example.*** 

5. Shmr7d Sfnte,y, .If vnicipn7if ips. nnd Other Goae~w~i i~nfa l  Entitie8 
Be Exem ted Pronz C?-iminal I;il1bi7it~?-Section 406 (a) would es- 
empt s11cE organizations, as doe5 the Model Penal Code. (See Staff 
Memorandum, p:~ragraph C, i n  frn.) I s s ~ ~ m i n g  that the States thrm- 
sell-es should not be prowcutal~lc by tlie Federal pvernnient. shoulcl 
not municipalities :ind State ndnlinistrntive agencles be amenable to 
Federal criminal lnw, as where :i State liquor agency participates in 
corrupt tmnsactions or  a city pollutes i1 river or  the air. or a board of 
county commissioners connives (wrporate1;r at violation of election or 
civil rights or welfare l a w ?  The problems of diffusion of responsi- 
bi1it-j :Ire not l~nlikc those in the commercial corporate world. And fi 

pollntion offense nlight we11 rl~ise dnrnage problems of tlie sort envis- 
ioned in section 105(1) (b). On the other Iinnd, public agencies are 
generally subject to closer scrutiny than are private corporations, so 

*To tI11. extent thnt the "esceptionnl ocrnrrence" is precisely tlie situation in 
which tlw corporatinu is caught. sl~c~ll n fitntotory prorision would be nnon~alous. 

** nut. the substantinl difficulty of disprol-ing "rorporate policy" and the likeli- 
howl of mnnufnrturtvl d r f ~ n s ~ s  : I ~ P  offx~ttine ronsiderstions. 

"*Another nlternntira would IIP n li~nitntinri to miademennor liability for 
small entities. Countervnilinrr conslderntions to such a proposal include: prncti- 
rnl unfensibility of drafting; in s~nnll entities individual responsibility can be 
more ensily determined and, accordingly, entity responsibility more easily 
assessed. 



that the publicity sanctions of -=tion 405 (1) (a)  mi 11t be less needful. 
This consideration mny in turn be countered by the fiscretionary chnr- 
acter of the section 405 penalties and the presumption that judges 
would use the sanction only where appropriate. 

I f  governmental organizations were made liable i t  might. be appro- 
priate to esclude some of the special sniictioils of section 405-publlc- 
ity and disclualification from employment. 

6. Specid  sanction.^ :lgctinst Uw~anizationa7 0ffen~e.v.-Section 405 
(l) (a) authorizes the court to require thnt itppropriate p b l i c i ~  be 
g r e n  to corporate convictions. The main purpose would be to enhance 
the deterrent effect of the Inn-. Since imprisonment is impos+de and 
fines lnny be absorbecl as a cost. of business, ndrerse pnbl ic i t~  in appro- 
priate cases might be the inost fearctl consequence of conviction in an 
ern when public. relations figwe so lnrgely a111ong management con- 
cerns. Customers and prospecti~e custon~ers of prodncts or securities 
might b \vnrmed that the corporate clefendant had en p d  in fraudu- 
lent practices. Appropriate notices mipiit be requireEli proxy stnte- 
ments. Aclvertisements in trade journals or the geneid press could be 
employed. Section 405(l) (a )  is designed to make the corporation's 
public rclntions picture reflect the facts of its antisocial behavior. 

Sectiion 405(l) (b) undertakes to  m:lke rilore effective (.id recovery 
of clamages resultin from criminal olfenses of corponltions. 0 [ten 
indiridui~l damages f or esxmple, from fraudule~it sales practices -xi11 
be too small to malie individual law snits worthwhile. Where an indi- 
ridunl is prosecuted, i t  is possible to mnke probation conditional on 
restitution, nnd his offenses are unlikely to  hurt so l l l i l i l ~  people. 
-Lltliough class suits in incle~endent civil proceedings niay presently 
be a n  avnilnble remedy, espllcit statutory prorision for i~ilcilla~y pro- 
ceedings in the criminal case mulcl make recox-ery by numerous snliill 
claimants less dependent on the initiative of an eager private lawyer. 
The court, under section 405(1) (b), coi~ld direct thnt a class suit be 
brought by the Attorney Genernl as representative of the p r i ~ a t e  r- 
sons injured, to determine, collect : i d  distribute damages. g e e  
Extcndecl Note to Stnff Jfcrnorandum, infrn.) 

7. Shou7d Organizational Oflicials Re Printinally Responsible for 
L'TCTi71fW! Default i.n rStlper7*/8ion"?-Swtion 401 confirms the criminal 
liability of indiriduals who violate pennl norms on behnlf of corpora- 
tions or  nnincorpofiited associations. In  nddition, subsection (1) cre- 
ntes liability for the super\-isor n.110~ willful defnnlt in supercision 
contribi~tes to the occurrence of nn otfense within his supenisory re- 
sponsibility. (See Staff Memorandum, notes 69-75, 91-97, 104, 109- 
113, and acconipanyinp text, infra.) 

8. rShmr7d the Criminal Court Be Ewpowered To D i q u l i f y  Con- 
victed Orqanization OjFcia7.s From Engnging in -71 anngemen f F v w -  
this?-Section 405 (2) provides for such n power where the scope pr 
willfulness of the convicted officinl's il l e p l  actions make it dangerous 
or innc1vis:tble for such fi~nctiols to be cntrust~d to him. (Ree d . 9 0  Staff 
Jfemornnrlnm, notes 91-96 and accompanying test, infm.)* 

*If governmental entities were included in section 4063. perlmps their officials 
should Iw tescluded from the snnctions of scvtion -KI5(2) .so nu to ncoid pnliticnl 
ronfrontntions. The effect of xection 4 0 5 ( 2 )  on the contract rights of the defend- 
ant (he m l g  be entitled to s n l w  but unnl)le to rrorli) and the attendant detri- 
ment to the shnreholdrm must be considered. I t  is noted thnt viable similar 
sanctions presently exist with respect to labor unions. 



STAFF M E J L O R A ~ ~  
I. EXISTIXG LAW 

A. FEDERAL STATUTORY Ah-D DECISIOSAL L A W  

(1) Liability of the Entity 
That the criminal penalties oi' Federal statutes :we applicable to in- 

ani~nate legal entities such ns corpomtions and partnership is well 
established. 

Section 1 of Title I of tlle I-nited States Code prorides that in 
deterniining the meaning of ilny Act of Cangms, the vor- . i x ~ o n "  
and .'whoever" include corporations, companies, mwiatiolls, finns, 
partnerships, societies, and joint stock co~npaniies, as  well as 
individuals, d c s  the contest laquires otllent-iw. 

7Tl1ilo Title 18 does not conti~in a general definition of "person," 
a few sect ions specify t l~nt  corporations :Ire incll~decl within their 
proh'ibitions. Section 4O.2 (cl+nlinal contempt) p~wrides that %ny 
person, corporation or :lssociation nillfully disobeying any wit . . . 
shall be prosecuted . . . nntl shi~ll be punished." Chapter 49 ( r e l ~ h g  
to elections and po1itic:ll wtivities) cont:tins a definition of the 
tenns "person" and "whoever" which includes corporations. partner- 
ships, etc. (section 591). Section 831 also contains such a definition 
with resl~ect to violations of TCC rules and regu1ations.l Section 609, 
n4iicli sets limits on the amount of money \vIi~cll may be received or 
expendod by polit.icd mmmitteea, prov~clcs %hat m y  contributions 
rcceivecl or expended on Jmlinlf of a committee wiCh the hnowledp 
and consent of its chnirnum or treasurer shall be deemed to be received 
or expenctecl by the committee. 

Outside of Title 18. most acts with penal sanctions specifically pro- 
vide for corlmrate liability. JIany contain their ovn  definitions of 
.:person." and include the v:~~.ious artificial entities included in Title 
1, section 1 : others sl~ecificnllg provide that  "ilny pel-sox, fir111 or 
corporation who violates . . ." shall be f i n d  or imprisonecl or b o t l ~ : ~  
ancl wnle contnin both types of pro~isions.~ 

Fin:llly, sewral stntutrs (wititin a provision to the effect that the 
act, omission or failure of nny officii~l, agent .or other person acting 
for an artificial entity within the scope of 111s emp1o;vment shall he 
dwnied the act, omission or failure of such artificial entity, as well 
as of the officid. agent or other person." 

'The definition n-as added in 7060 after the Supreme Court held, in a S l  drci- 
&on. that section %31 was appIiccl1)lr to partnership pnrsvnnt to Title I, section 1. 
Sre sul~piimgrciph LA. (1) ( I ) ) ,  infru. 
' Rs:~~iiples of statutes defining "pcrson' to includr rorpomtions and other 

artiAchl entities are conlpiled in part (1) of Appendis A, infra. 
Er:unples of statutes including corporations ond other artificial entities in 

their 1~1inl@ clauses are compiled in part (2)  of Appendix A. infra.  
' Esa~nples of statutes co~~t:iiriirig lwtll a definition of "person" which includes 

ror1nr:ltions nnd other artifii-ial entities and n penalty clause including such 
bodirs are cited in prt (3) of .\lqwlrlis A, infra. 

Uxclniples of statutes contnining such a provision are compiled in part. (4)  of 
Appndir A. infra. 
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(a)  Corporations 
It seems quite clear that the Supreme Court does not regard :L 

specific decli~ration in a statute that c?rporatioiis are su1)ject to its 
terms as necessary in order to impose crlmiual penalties o f  the statute 
up011 such bodies. Kwther, it has long ago held that if the sect1011 ?f 
a statute prescribing n duty to be performed (or certa1,n 
conduct) embraces all actors and the ador  intended to be reached 1s 
,ns likely to be ;L corporation ns s natural person, the words "any per- 
son" in the penal clause of the statute are equally bro:id, imposing 
liability for violation upon all who are bound by the duty (or 
proscription) .6 

The black letter rule that a corporation. wl~ich can act only th~~ough 
its ngents and employees, mav be held responsible for the acts of 
such agents and en1 ployees \vhich 1-iolate the crin~inal law, if such 
acts are done in beh;llf of the corporation and vi-itliin the scope of the 
agent's employment, wens  first to have been stated by the Supenie 
Court in New Po& Cent. & Il~cdaon R. R.R. I-. United States, 218 t - 3  
431 (1909). The Court there uph ld  the constitutionnlity of tlie provi- 
sions in tlie Elkins Act (49 r.S.C. 5 41 (1)) to the effect thnt anyt.hiw 
done or omitted to bci done by a corporation which if done or onlittez 
to be done by any person acting for the corporation would be n crinle 
under the Act is n crime of the corporation also, and thnt the acts. 
omissions :1nc1 failures of persow acting for a corpratioli are cI(~eii~ec1 
to be the acts, o~nissions and failures of the corporation itself. The 
Court npplicd the tort law principle of rmpmdent suyer-io~. to i~phold 
the con\wtion of n corpor:ltion for its agent's (.onduct, saying t h t  
it needed to carry the tort cloctriile "only a step fartlier" lo "control!' 
the act of the agent 1 ) ~ -  '.imputing his act to his employer and inipos- 
ing penalties upon the corporatioil for which lie is acting in the 
premises." 

The Court held t h t  : 
[Tlhere is a large class of offenses. of TI-hich rebating under 

the Federal sttltlitm is one, wherein the crime co~lsists i11 

purposely doing the things prohibited. . . . [W]e see no 
good reason why the corporation may ~iot  be held responsi- 
ble for and chnrged with the knowledge and pnrposes of 
their agents, ncting within the anthonty conferred up011 
them. . . . I f  i t  were not so, l n a q  oflenses might go un- 
punished and acts be committed in t-iolation of law where. 
as in the present case, the statute requires all persons, cor- 

orate or private, to rehain from certain m d i c s ,  forbid- 
len in the interest of public policy. (212 u.8 a t  4 9 6 9 5 . )  

The Court said thnt histor>- hnd show1 that ..statutes rqpiiist 
rebates could not. be effectively enforced so IOU as individunls only 
were subject to ~ )un idment  for riolation o f the la\\-, wile11 the 
4ving of rebates or concessions inured to the benefit of the corpora- r 
t ~ o n s  of which the individuills mere but tlie instruments," r~nd indeed 
that to give immunity from crhin:d liability to corl~or:~tions "would 

United Statcs c Union B r i p p l ~  Co., 215 V.S. 50 (1'309). 
' 212 U.S. nt 49-1. 



\yi&unlly take away the only inems of effectunllg con t ro l l i~ i~  the 
subjwt m:lttelU :\nd correctaing the abuses aimec] at." 8 

I t  is only in cases where the corporation is the intendecl k ~ ~ e f i c i : ~ r ~  
that it may be held for its agents' i l leg~l  conduct. T111is if  tlle ell)- 
,loyce acts not. on behalf of the corpomtmn but for l ~ i s  own pe~.son:~l 
[)enelit, or for the LP~iefit of tt third person to the detriment of tlle 
corporation, the corporation is not responsible. Irl Standard Oil Go. 
v. rvli;ted A'tntex. 307' F.2~1 120 (5th Cir. 19@2), for esanlple, convic- 
tions of corporations under the Connally Hot Oil Act (15 U.S.C. $715  
et  xeq.) were revelsed where it w a s  shown that the employees, though 
ostensibly ncti~ip in the performance of their duties, \rere rm~lly 
cooperating with :I third company to adrance its interests, f i r d  tlle 
employees' tlcts not only did not benefit their employers but in some 

Id. Other Federnl cnses applying criminal statntes to corporntions include 
United Gfotce v. Cartcr, 311 F. 2d 9% (6th Cir.), d. denied, 353 U.S. 915 (1963) 
(conviction of l'ilwner Rwwing Co. for riolation, by its president, of 213 U.S.C. 
I 1 W ( n )  prohibiting pzl,mients b~ employer to official of union representing its 
emplo.vees, uplield) ; United Gtatca r. Chicago Ecprc88, Inc., 273 F. d 751, 753 
(5th Cir. 1MO) (wnviction of c-oqwration for  riolation of ICC regulation that 
trllcltll cnrrying dangerous comn~oclitics be placarded) : 

The acts of agents of a corporation acting within the scope of their 
cAn~ployn~ent. must be nttributed to t h e  corporation in order to  pennit the 
tipplic%tion of any statute or regulation to such a n  urtificinl per.wn. Here 
the. evidence clemlg established thnt defendant's driver had knowledge 
thnt the load he was hauling n-as a Class "R' poi.wn. Such knowledge is 
chargeable to  the corporation ; 

i'nilcd Xtutc.8 v. Stcittcr Plaatirs Xfg. Co.. 231 F. 2d 149 (2d Cir. 1956) (convic- 
tion of c.orponltior~ for engaging in scheme to defraud the TJnited States. bnwd 
nri neat ivitiw of prruluctioi~ manager nucl otliers, uplield) : Unitcd Slatrs  v. Ihrpirc 
Packilfg Co., 174 F. 3 1  16 (7th Oir.), rert. denied. 337 U.S. 959 (I=) (conviction 
of cwrlwrr:ition for filing fnlsc clain~s for governnient subsidies. bn.set1 on acts of its 
[)residrnt, upheld ) : lJ11itrrl Statcv v. Oearge F. Ficrh, Inc., 154 F. 9d 79.5 ('Ld Cir.) , 
ccrt. rlctried, 328 1J.S. b\G9 (1946). (conviction of corpowtion for riolations by its 
snlrn~ilen of price control regulations upheld) ; Utaifed Stulc8 v. Tan Riper. lrrl 
F. 2d 492 (3d Cir. 1!M) (conviction of corporation for gas station n~anagvr's vio- 
Intion of price control regulations upheld) ; Old Yonostcry Co. v. U~titcd Gfatc~, 
145 F. 2d 905 (4th Cir.). ccrt. dnl.icd. 326 US. 734 ( 1 M )  (conviction of mpc+ 
ration for conspimcy to violate gric'e control a d  and regulations based on ncts 
of its l~resident, upheld) ; C.I.T. Corp. v. United States, 150 F. 2d S5 (9th Oir. 
IM;,) (conviction of corlmration for conspiracy t o  make false ~tntenients in 
order to influence FIIA, based on ncts of its brnnch nianagt?r, upheld) ; Egon \'. 
Unitcd Stutca, 137 I-'. L'd 3bf) (8th Cir. ) . ccrt. denied, .W U.S. 7M ( 1 W )  (convic- 
tion of corporritiot~ for r i o l a t i o ~ ~  b~ its prs ident  and rice president of Public 
Utility IIolding Act prohibition against corporate political contributions upheld) : 
JIinin8ohn v. lrnited Statea, 101 F. 2d 455 (3d Cir. 1939) (conviction of corpora- 
tion for consl)imry to d d r i ~ i d  the  T-nited States by false clairns, based on ncts 
of its onicers, uplield) ; Zit0 v. Ugritcd Statca, f5-l F. 2d 772 (7th Cir. 1933) (con- 
viction of corpomtion for conspiracy to rioktte Pmhihition Act, bas4 on unlawful 
nrtivities of its salesmen. upheld) : cf. rn i t rd  Statce v. A n m ~ r r  d Co.. 1QS F. 31 
342 (3d Cir. 1948) (conviction of corporation for  riolation, by its salesmen nnd 
wrtnin l m ~ n c l ~  ~~rar rage~s ,  of price wntml regulations upheld: "It is not tra 
i~tnta~tcc of rcaporldcut superior. I t  is t h e  caac of the non-pcrfortna~~cc of n non- 
drlcgublc dlrtl/."), q r i o t ~ l  in Contiirc~~tc~l Balii~lg CO. I-. Unitcd Stafee. 31 F. 2d 
135. 1;fi (6th Cir. 1960) (prosecution of three corporations for conspiracy to 
violntt~ .wtiori 1 of t h ~  Sherninn Act.) 

The ttibovt. cases hold tha t  the roqmntion is  responsiblt- for crimes whicl~ 
rrquirc. kt~owledge and \villfull~~ess ~LS well as for conduct for which absolute 
linbility is i11qm.wt1, and for conspiracy a s  well a s  for the substantive offense. It 
lins rllw WII held thnt a curlwnttioii n1ay be held for the activities of enip1ogcu.s 
of its srlbsidizlries, if t l ~ c  sul~sidinry is  a n  agent and its employcws a re  subagents. 
Unitctl States v. Johnti-Uuncillc Corp., 231 F. Supp. 690. 09S ( E D .  Pa. 1W). 



instances resulted in a theft of the corporations' property. The court 
held : " 

Under :I statute requiring that there be 'n specific \~rongful  
intent,' and tho 'presence of culpable ii?tent. s a n-ry 
element of the offense . . .,' the corlmrntlon does not. ,zcq~~jre 
that knowledge or possess the requisite 'state of mind essential 
for responsibil i~ '  through the activities of unfaithful serv- 
ants n~l~ose  condnct was undertaken ti, advance the interests 
of palties other tliaii their corpornte employer. 

Rut, if the corporat,ion is the intended benefici:lry, it will be held 
liable emn though the illegal action turns out to be nlispuided :u~d 
the corporation does not in fact benefit therefrom. T h ~ s  in 
LV~na.ste)y 0 0 .  r. U?tited States. 147 F.2~1 SO5 (4th Cir. 1945), the 
court said : 

We do not accept benetit as a t o ~ d l s t o n ~  of corporate crim- 
inal l i a l ~ i l i t ~  ; benefit, at best, is an evidential, not tm operative, 
fact. 

Inro11-ement of the corpoixtion's managerial or supervisorr person- 
nel is not regarded by the Federal courts as n n e c e s s q  condition of 
corporate liability. Thus it has been l d d  that the status of the employee 
riolating the law in the corpra te  hiorachy i s  inmaterial, and thxt all 
that is nerless:irj- is that lie be acting in the area of responsibility 
assigned to him. I n  Enited State3 r. Qeovvge P. Fish, Ine.. 154 F.2d 798 
(2d Cir.), cert. denied, :Pa 1T.S. 869 (19%), which involved .r-iolatbon 
of price control regulations by the corporation's salesmail, the Court 
of Appeals for the Second Circuit said : l1 

S o  distiuctions are made in these cases between officers and 
agents, or between persons holclin mrying degrees of re- g sponsibility. And this seems the on y pmctical conclusion in 
any case, but particularly here,  here the sdes  proscribed by 
the Act d l  almost invariably be perfor~necl by subordinate 
salesn~en, rather than by corporate chiefs, and where the cor- 
porate hierarchy does not contemplate separate l a p r s  of of& 
cia1 dig nit.^. wch with separate degrees of responsibility. The 
purpose of the Act is a deterrent one: and to den-y the possi- 
bility of corporate respollsibility for the acts of minor em- 
ployees is to immunize the oftender who really benefits, and 
open wide the door for evasion. 

'307 F. 2d a t  129. S'w also Stecre Tanli Lincs, Inc. r. United 8irifca. 330 F.  2d 
719, 724 (5th Cir. lCM.3) (while instruction that  corporation was bound by h o w l -  
edge of i t s  officers, agc11t.q and employees, including subordinate ernplopxs such 
a s  truck drivers, in snit for riolntion of ICC regulation requiring the keeping 
of accurate logs. was erroneous, where truck drivers had falsified logs not pri- 
marily to benefit company hut so that  thcy conld drive greater n u u ~ k r  of hours 
than permitted by law thus making more money. error was  hornless where 
evidence clcarls showed manager of corporation's terminal where violations 
occurred knew of the violations, and ins~Bcien t  equipment and shortage of 
drivers "made a rife situation for falsification.") cf. Gaited States r. Hare, 

F. 7d 816 (7th C'ir.), cert. dcnieq 328 V.S. 836 (1946) (where offlcers used 
cor~mat ion  as instrumentality to  sell whiskey above ceiling price. transferring 
only ceiling price to corporation and keeping the illegnl excess for themwl~@s, 
verdict of riot guilty as to the corporation was ncvt difficnlt to ur~rlersttlnd.) 
101-k7 F. I d  a t  908. See also United Slates v. Carter. 311 F. I d  934. 942-943 (6th 

Cir. 1963). 
154 F. 2d a t  801. 



Sindarly in C.1.T. C'orp. v. UnitcclState8.150 F. ad85 (9th Cir. l945), 
the argunlent that the br:lncll manger, for whose conduct liability was 
imposed upon the corporation. was too low in the corporate hierarchy 
to bind the company was rejected : '? 

I t  is the function delcgnted to the corporate officer o r  asent 
which de te r inks  his p o w r  to engage the corporation In a 
crin~inal trf~ns,?ctioli . . . Here the Inannger . . . was not 
only the person 1)y whol~l tlm duty [of irlakinw the statements 
to the FZIA] ~rmlcl  ordinarily bo p e r f o m d i n  the Talrirna 
wen, he wis the only person having that duty. 

In accordance n i t h  this line of reasoning, the courts hare rejected 
defenses based on the f;lcts that the corporation has not authorized the 
illegal conduct,1J that the acts have been done without the knowledge 
of its officers and directors,14 that the nnlm-fill nct.idies of its agents 
have been s l ~ e c i f i ~ ~ l l  y forbidden '%~nd that the executires exercised 

u l T f i  F. !?d a t  d r c  also llititrtl A'tatrs r. A r n t o ~ ~ r  CG Co.. 168 F. 2d W2.W (31 
Cir. 19-18) ( " T e  fail  to see that the degree of importance in the appeunnt corpora- 
tion of t11e present offentling c*~nlrloycrr group ltelps c~ppellant under the fncts 
before 11s.") ; Stut~dard Oil Po. v. I'ttitetl Bfntcs, 307 F. Sd 12?. 127 (5th Cir. l!)OL') 
("[Slo contention is  made thnt 'k~~omledge' can be acquired only through super- 

\-i.wry o r  esecutire personnrl. . . . [Tlhe corporation may be criminally bound 
by the akts of suhordinnte, cww t l le l l i~~,  employees."; 8Ce also United State8 v. 
Chicago hkp~C88. Ittc., 253 F. St1 731 (7th Cir. 1350). 

"Sctr I'ork Cent. & Hrtdeon I?. R.R. v. United Stotca, 212 U.S. 4Sl (1909). 
" I'nitrd Slaten v. l'att Riarr. 1 X  F. 2d 4!E (3d Cir. 1946) : C.I.T. Corr, r. 

United States, 150 Z'. 2d 85 (9th Cir. 1945) : United Gtates v. Steiner Plastics 
dffg. ('a, 231 F. Zd 149. lX3 (31 C'ir. 1956) : ("[Ilt was not necessary to show thnt 
an onicer or director was inrolvccl in the fraudulent scheme. It was enough to 
show that ngeuts of the c.orl~c~rntion acting +thin the area entrusted to them, 
had v i o l n t ~ l  the Ian'.") : Pnlrtil~rnftrl Unl;iwg Co. v. United States, I.'. Sd 137, 
149-150 (6th Cir. 1960) : rf. i7tlitcd Rtfltcs v. E. Hrookr Matlncl;. Inc., 1-19 F. Supp. 
81-1 (1). >Id. 1955). where the c~onrlction of n corpnrntion for willfully and know- 
ingly violnting a n  ICC rrgnlation requiring drirers of motor carriers' relricles 
to file thily logs with the motor carriers was upheld against the argument of the 
cnrrier that it  was not acting knowingly and nillfully in failing to require proper 
logs f r o ~ n  the drirers. The court snid : 

\\'here a n  affirmati~e duty to (lo something is  imposed upon a corpora- 
tion, it must be prrfort~~vtl I t$  some or scrernl of its agents Conscious 
t l isrrg~rd of or indiffercncc! tcr the pcrforma~~ce of this du* is, in my 
opittion, what anmunts to \\,illful failure on t l ~ c  part of the corporation. 
Tlw position taken l ~ y  routtsc.1 Por the clefendant s r e n ~ s  to be that  because 
the superior ezecutirrs of Ille corporation in th r  Philadelphia o5ce did 
not pcrsonillly h o w  or s l~s l~cc t  that the corporation's ngents in the Rnlti- 
more branch were clisreg:~rding the affirmatire duty, therefore the cor- 
lurri~tion should not be heltl liable. I cannot agree to this Hew. m i l e  
tlw p r i m a ~  reslmnsibility for crondueting the opwntions of the cor- 
p ~ n i t i o n  lay with its pril~c.ilr:~l officers, i t  was tlwir d u t r  in delegating 
n11111c1rity to lesser agents to t:iltr rffectire mrnsures to superrisr and 
assitre ~wrfornmrlre trf the. nllirtn:iti\-e dvty inllmed upon the corpora- 
t ion. Thus the corpor:ltiort cnnnot nroid rcslwnsilrility by merely saying 
t11111 :I rubordinntr n ~ r n t  11c~glcr.lct1 his duty. . . . While mere negligence 
of rl lrilrticnlur ;gent \\w111tl ttot be suiEcirnt of itself to constitute a 
wilfl~l lnistnke on his lmrt, the si1u;ltion is  differwlt when n corporation 
c-llnrgecl with a n  affirtntltivc. tl11t.v tlors not secure its prrforrnnnce by 
proper agents, and whcrc the- fnilurc is not n~err ly nccidental or individ- 
ual but s$sten~atic nt~cl witl~out justifiable CSCIIW. (149 F. Supp. nt 
vm. SY.) 

" C~titcd States r. drt~totcr & Co., 108 F. 2d 342 (3d Cir. 1948) ; cf. Cojttinrrltnl 
Baking Co. v. C~titcti Xtatra, 281 I<'. %I 135,119 (6th Cir. 1960). 



P 

great care to prevent the un ladu l  activities by the lower echelon 
agent.s.16 I n  this respect Federal law differs from State law as re- 
flected in the JIodel Penal Code, which limits corporate liability for 
serious offerlses to cases where the directors or high executives are in- 
vol\ ccl mcl for other (nonstrict liability) oflenses to  cases whcre it 
cmnot be shown that such esecutires have exercised due cliligence to 
p r e ~ e n t  the commission of the offeil~e.'~ The theory behind the Federal 
rnle seems to be that tho duty to bc enforced by criminal sanctions 
does 'kot arise out of the relation of employer :~nd employee but [is] 
o m  that, in virtue of the statute, [is] owed by [the corporation] to the 
public.?' Is 

While the point. h s  not been expressly decided by the S u p l ~ n ~ e  
Gout, the Federal appellate courts hare also generally rejected the 
a r ~ m e n t  that vhere R corlmxiion and its agents are triecl toe ther  
acquittal of the individual agents vhose criminal ,acts are "inlputed" 
to the corporation vitiates s verrliot conric.tinp the cfirlmxtion. The 
most popular reason for rejecting the u rwn~en t  seems to  be that con- 
sistency in verdicts is not, nee-ry: afi that is required is t.hat a 
verdict of conviction be supportecl by the eride11ce.l" 

'a8t. JohmW6ry Trwcking Go. r. United States. 220 F. 2d 393 (1st Cir. 19%) 
(concurring opinion) : 

[Slome courts have construed and applied criminal statutes t o  mean 
thnt a corporate defendant cannot hare the prescribed mi l@ knowledge 
unless some higher official of the corporation-perhaps called ;III .alter 
ego' f o r  the corporation-has such knowledge. See People r. Canarliaw 
F u r  Trcrppers Corp., 1025. MS S.Y. 159, 161 S.E. 455. 50 A.L.R. 372. So 
f a r  a s  I can find, the federal courts. in construing imprecise Acts of 
Congress. h a r e  not gen~ral ly d m ~ v n  such a line in  the heirarchy of 
officers or agents of the  corporation. . . . On this rierr, it would not be 
enough to absolre the corporation from liability for  a criminal offense 
of the sort here in  question, that no member of the board of directors, or 
no one of the higher executives. knen- that  i i  dnngerous commodit;r was 
being transported by the company truck in a forbidden quantity without 
the markings required by the reallation. S o r  would i t  k enough :hat 
the higher executires of th r  corporation, a s  the defendant sought to 
show here, took the utmost care to lay d o n  for  the guidance of the 
subordinate rmployees procedures designed to assure compliance with 
the regulation. 

"See infre a t  paragraph LC., for a description of the Alodel Penal Code prori- 
sion and other State  Code provisions following the Model Penal Code. 

"P U?I ited Stutes r. lllittois Cent. R.R., 303 V.S. 239. 2 U  (1938). 
Under this statement of the lmr, the distinction between servant and inde- 

Pendent contractor is  e q u a l l ~  irrelerant, and i t  has been specificnllr so held, 
with respect to  strict liability. 0)rilc'd States r. Parloit  Polrder Plrfl Co., 163 F. a 
1008 (7th Cir. 1%;). cert. denied. 332 U.S. 8.51 (1948) ; cf. United State8 r. 
.t)tdrcudis, 366 F. 3d 423 ( 2d Cir. 1966), cert. dolicd, 385 U.S. 1OO1 (1965). in 
which the court fonnd it  unnecessary to decide whrther the Imon71edge of an 
independent contractor could be -imputed" to his employer in order to proye a 
mail fraud case. 

"See Mngaolia 31otor tE. Lovghfr CO. T. United Stntes. 264 F. 23 9'330, !Xi3 
(9th Oir.), ccrt. denied. 361 E.S. 815 (19%) : 

The verdict finding appellant guilty on each count was inconsistent 
with the rerdict finding Lamb not guilty on each count. Appellant there- 
fore contends that  Lnnlb's acquittnl showed that the evidence T a s  insuf- 
ficient to sustain appellant's conriction. There is no merit i n  t h i s  con- 
tention. Consistency in rerdicts is not required. 

Appellaut contends that the evidence was insufficient in that  it failed 
to  show that  appellant had any criminnl intent. There is  no merit in this 
contention. There was substmitinI endrnr r  thnt Lamb, appellant's presi- 
dent and duly authorized agent, acting for and on behalf of appellant, 
stole and converted to appellar~t's use the property mentioned in Count I 





su& as joint, stock companies 23 and parhers1lipsu Thus in United 
Stctfea T-. -4 d? P T.raucking 60.. 355 V.S. 191 (1958) . the Court held 
t , h t  n. pwtnership may be held, :IS an entity, crhlinally Liable for 
~iolat.ion of ,z statute whether or not that statute specifically defiles 
the term "pe~son" t i d  inch~cles p:~rtnersllips: it reasoned that corpo- 
rations may be so held and tliat the policy lo  be s e r r d  is the slme in 
t.he case of partnerships : 2z 

The business entity c:ulnot be left free to break the law iiierely 
becausv its owners. stockholders in the Aclams c:m, partners 
in the present one. do not pelwnallj participate i11 the j11- 
fraction. The treasur~7 of the bnsinm may not with inlpumty 
obtain tlie fruits of violations which are co~millt.ted hnon-- 
inply hg agents of the entity in the scope of their employ- 
ment. Thus pressure is brought on those r h o  o ~ n i  the entity 
to see to i t  that their agents abide by the law. 

Four .Justices, ~ ~ h i l e  they agreed thmt n. pnrtne~?;hip could be held in 
riolation of a statute specifically including . 'p3r tne~h i p'? in a defini- 
tion of "person.?' dissented from the lemajorit;y7s liolcling tlmt wlleru 
the statnte contains no such specific clefmition, Title 1, section 1 of tlie 
United States Cocic, pro\.icllng that the terms "person" and "who- 
ever" ~die i i  used in an Act of Conp~u?ss inclucle partnerships. corpora- 
tions and other entities, unless tho contest requires otherwise, could 
be used to fill in the gap : since tho aggregate (rather than the entity) 
theorj of partnership plw~iils  in the rnitetl States. a datute rrhich 
does not contain a definition of ..person" which includes 1mrt~nersl-llips 
(or other specific inclication t l ~ n t  its criminal sanctions are intended 
to apply to par-tnerdiips) does not inipose criniinnl liability on 
partnerships bec:uise :'the cmntest requires otlierwi~." 

Finally, it has 1)een held tliat the fact that :l criniin:ll :nititrust de- 
fendant is or;vmized as a noiiprofit corporation or its a labor orpaiii- 
zation " is not a clefcnse to pro~cclltion iintler the Sl~erni:~n - k t .  

acting a s  officers, :tgcnts. or rmployecs within thr  scope of t h d r  employ- 
ment. These were the only tvio persons concerued whose intent could 
make the corporation lial)lr according to the record. . . . These instruc 
tions were applicable under the proof nnd were not in error. 

Per;cll! Ilrrirll Po. r. Urritcd .4'trttcu. ITS F .  '7d 363, 870-.1i1 lSth C'ir. 19.40). crrt .  
dexicd. 330 U.S. 942 (1950) : 

[Wle uote that all  indiridunl defvudnnts were found not guilty. 
The nppellants here are  corporittions. They could act  o11ly throngh 
offirrrs and agents. yet the on1.r oflicers and agents who could lmsibly 
hare  rommiited the violntior~s c1i:lrjied wm nrqnitted It is trne the 
question on rerirn- is not whether the rerdict of acquittill of the indi- 
vidnnl clefendants  as warranted. but whether tlie verdict of guilty :IS 
ngainst the corporations is sustninrtl 1)s si~I>st:~nti:~l eridence, and mere 
inconsistmr.r ill rerdicts is not fatal. IIorrcrer, the verdict of not  guilt^ 
: ~ s  to rhr iudiridunl d ~ f e n d a ~ ~ t s  in this certuinlr stripped the ~ercl ic t  
of guilty a s  to the corporation defenilants of all semblance of logic. or 
reason, and to o ~ ~ r  ~ n i r ~ d s  w\-enIienc.d the presumption of c ~ ~ r c c t n c s s  
usually nttributablr to  the rrrdict oC a jury. 
Cnifed State8 v. d d u ~ i t s  Erprcss  Co.. 22 U.S. 381 (1013). 

" Tni fcd  fiftrfe.9 v. .I & P Trucking Co., 3.58 T'.S. 121 (193). Rcc a k o  rniterl 
Btcrtt.~ r. TTest Side Bnl:er!/. IS1 F. Yupp. Ml IS.P. S.T. 1960 j. 

"3S3 U.S. nt  126. 
'- r n i t d  Rtafes 17. .llo~ctantr A'tutr. I.'oorl nintrihe. .lss'n. 271 F.  Supp. 403 (1). 

JIont. 1967) citing Cli~itrd Strrtcp~ r. Gorrral Jlototx Gorp., .7.W U.S. 127 (IMG), ill  
which a n  automobile dealer's ;issocintion w:xs h~lcl in n ciril Sherman Act 
prosecution. 

"f%tlf C'flaat dlli-iircpcr8 d O~lntf?1'11i(zr18 ds-3'11 Y. T i ~ i t ~ d  States.  % 11'. "1 Chi8 
(.it11 Cir.), c w t .  dol ied .  35X*.S. 93 (1956). 



(c) Goue~vmentd  Covyorcrtions 
The Model Penal Code provision on corporate liability specifically 

excludes from its corerage h n  entity organized as or by a gorernmental 
agency for the esecutioii of :L governmental p r o g m n ~ , " ~  on the theory 
that "corpomte liability is generally pointless in such cases." 28 There 
does not appear to be any general Federal exemption fro111 corporate 
liability of povernnlentnl :ipncies (Federal, State, or local), although 
a t  least one statute, in inclncling such bodies in its terms, explicitly 
reliewl them from its criminal, ws opposed to remedial (treble dam- 
ages) sanctions.30 The conrts rcprntedly held tlie hct's prohibitions 
applicable to StatesP1 counties,s2 and cities,= but n bankamptry court 
was held not to be a "person" within the Act's prohibition against 
violating regulations thereunder." TThile the statute s p e c i 6 ~ l l y  es- 
tended its prohibitions to Federal as well as State agencies, no case 
has been found in which a court has held such an agenc;r subject to 
the Act.35 The prohibitions 1u~l civil penalties of other statutes h a w  
also been held applicable to Stntcs and cities nnd co~nties,3~ but, n1- 

"NOI~EI. PESAI. CODE $2.07(4) ( a )  (P.0.D. 1%". T l i ~  other recent S t a k  Code 
revisions nnd proposed revisions (see note .%, infra) do not include such an 
exclusion. 

J ~ O ~ E L  PESALCODE !j 2.07. Coumlent nt 38 (P.O.D. 1962). 
"Emergency Price Control Act of 1W2. c. 36, Title 111. g 302(h). c. 28. 56 S k t .  

36i1 Cn8c e Bo~elm, 33 T.S. 92 ( 1946). 
OHulbert r. TtcinFdLs Cnty. 327 U.S. 103 (1946). 
" City of Dollan r. Bolc.lcn. 15'2 F. 2d 464 (Ct. Emerg. .\pp. 1M5) ; cf. Porter v. 

C'HU of C h  nrle8ton. 155 F. 2 1  209 (41 11 Cir. IS-46). 
aIn rr Frcr~nan.  40 F. Supp. 1U3 ((H.1). Gii. 1%3). 
l n r t t  Her Florclr v. Secretory of IIElT, 228 F. S~ipp. 877,1(78 (1). P.R. 1%). ill 

which the court said that  n F d e r n l  ngency charged with enforcing a statute must 
pay d ~ i c  res~wc-t to court c1ecir;ions involving the statute 21nd thnt absent re%-era11 
or modification of such a decision, the agency's return1 or  failure t o  follow the 
dectsion in future crises "nppenrs to be coiitemptnons." 
a E.g., United States v. Califor.nia, 997 C.S. 176, 18;5 (1936) ( S W  is liable 

for statutory p e n a l e  fok riolntiou of Federal SafeQ Appliance Act by Stnte- 
oniecl milroad) : 

Thr  [Act] is remedial. to protect employees and the public from 
injury because of defective railway appliances . . ., und to safeguard 
intcrstnte com~uerce itself from obstructiorl . . . . The danger to be 
apprehCnded is a s  great nntl colulilerce way be equnlly impeded whether 
the tlefectire nppliance is u ~ c . 1  on a railrond n-hlch is stateowned or 
privately owned. 

Statc of California v. Knitccl States, 320 O.S. 577, SG-586 ( 1 M )  (State and 
city a re  subject to Shipping hct's prohibitions npplicnble to  "persons" ca r rp iw 
on the 1)11siness of furnishing wlinrfnge, dock, warehouse or other terminal 
facilities in conneceon n i t h  n coiumon carrier by nnter ,  hence it mas proper 
for district court to refuse to set nside Jlaritime Commission order to  State 
and city to cease and desist froin ccrtain pmctiwn proscribed under the Act) : 

C'nlifornin mid (hlkland furnished precisely the facilities subject to  
mg111nHon under the Act, nncl with .so lnrge n lwrtion of the nation's 
dock facilities, ns Congress knew . . .. owned or controlled b~ public 
instrnnic1itnlitie3. it  \vonltl Imvv tlefeatecl tlie w r y  purpose for which 
Congms framed the scheme for regalnting watcrfkont terminals to 
crcnipt thaw operated by governnlental agencies. 

1-nitcd State8 v. H o l ~ e a  Cntll.. 3% F. 2d 145 (5th Cir. 1967) (countr is 11 
"person" against a h o m  United States has statutory right to seek injunction 
pursuant to Federal voter-registrntion legislation (42 U.S.C. 5 1971) ; accord, 
Cnitrd Stotcx I-. JlcLeod. F. 2rl 734 (5th Cir. 1987) ; 8CC ako GrEfln r. School 
Rcmrd of Princc Edrrard Cjtty.. 377 U.S. 218 ( 1 W )  (snits by Segro school chil- 
dren against State and county offlrinls t6 enjoin them from inrnding fourteenth 



though i t  has been said, for ksample, that there is nothing in the 
nature of a municipal corporiltion \\--hich would make it inherently 
incapable of committing a crime:- there cioes not :ippear t? be n 
Federal case holding a governmentnl entity as such c r imina l l~  11ableP 
(2) LiabiTity of I,n&vidra7s Acting f o ~  the Endity 

Many Federal statutes specifically provide that the indivicluals n-110 
actuallr cngage in u i i l a ~ f i d  activities on behalf of nil nrtificinl "per- 
son" are criminally liable as  well as the enterprise itself. Titlc 1s con- 
tains several provisions specifiyillg that  corporate officers, directors 
or managers, or  members of \rho participate in T-ioh- 
tions on bchalf of their orgnnkntio~ls are responsible.39 The provisions 
in statntrs outside of Title 18 relating to  individual liabilitr in many 
instances are not limited t,o execnti~es but also conteinplate 1i:hility 
on the part of L'ngeiits" ancl "employees." 40 

Even where a statute does not specifically proride that the indi- 
riciuals engaging in the conduct constituting the offense are c~iminnllg 
lialde therefor, the courts linre held such inc l idunls  responsil~le. The 
Supreme Court has stated the general rule that n-hile Congress may 
exculpate the guilty hdivicluals :mcl hold on11 the corporation for 

amenclnieiil rights are  not forbidden by the eleventh amendment) ; cf. Jlowoc v. 
Pape, 3fXi U.S. 1G7. 191 (1961) (Congress did not intend to bring municipalities 
within the ambit of 42 U.S.C. fi 19% (giving district court jurisdiction to  enter- 
tain ciril actions to  redress depriration of constitutional rights under color of 
s ta te  law) ) : 

It is  said that  doubts should be resolred in favor of municipal liabil- 
ity because private remedies against oflicers for illegal searches and 
seizures a re  conspicuously ineffective. and because ~nunicipal liahilio 
nil1 not only afford plaint2Bs resgo~isible defendants but came those 
defendants to eraclicnte abuses thnt exist a t  the police leveL We do not 
reach those policy considerntions. Nor do we reach the constitutional 
question whether Congress has the  power t o  make municipnlities liable 
for  acts of i ts  ofticers that riolate the civil rights of individuals. 

Accord, B~w)neiater v. Xclr Tork C i t ~  Police Dep't, 275 F. Supp 690 (S.D. N.T. 
1967 \. -- - 

" & ~ n r r . u x .  NUIFICIP~L CORPOBLTIONS gg 49.S6-40.93 (3d ed. rev. rol. 1968). 
"The Instral ian High Court, however. in dismissing a n  information against 

a n  employee of a gorernment mlinitions fac tov  under a stntate which would 
hare  made his conrirtion dependent upon his bdng  an accessorF to an offense 
committed by the government factory, clicl not reject the possibility of the C r o m  
being convicted of an offen-w. Cnin r. Doljle. 72 Commx. L. R. 409 (1946). See 
generall[/. FRIEDX~S,  LAW IN A CHANGIXG S O C ~ Y  1-166 (obr. ed. 1964). 

18 T.S.C. 8 6@S(c) (in cases of riolation of section's limitations on con- 
trilmtions to  political candidates h.r a * partnership . . . associatiou, corporation 
or other organization" or group, the .'officers, directors or managing heads there- 
of n-ho knowingly and willfully participate in such violation, shall be pun- 
ished. . . .") ; 1 8  U.S.C. g 610 (every officer or director of a corporation (or 
labor organization) r h o  consents to a contribution forbidden by thc section 
(corporate c!ontributions to political carupqigns) is punishable) : 18 U.S.C. $ '709 
(false adre r t i r~ng  by use of words indicating Federal agencF; riolation by 
organization results in a h e ;  riolation by an indiviclual or by an oflicer or 
member participating or Imowingl~ acquiescing in a riolation by an organiza- 
tion results in fine and imprisonment) - 18 T.S.C. 5 1115 (wherc the owner or 
cliarterer of a veswl (through \vliose fault life is lost in riolation of the swtion) 
is a corporation. any executive officer actually charged "for the time being" 
with the management of the rcssel's o~xrat ions r h o  h a s  Lnowirlgiy and will- 
fully caused or alloived such fnuucl or ~iegligencr is ~unishab le ) .  

"'Examples of the rarious types of statutes outside of Title 18 speciiicallr 
imposing liability on individuals for conduct engaged in on behalf of corpora 
tions and other artificial entities are  conlpiled i n  Appendix B, infra. 



offenscs comnitted in its I)eli:~lf, such an intent is not to  be imputed to 
Con~ress  witl~out clear compulsion. The rule was first stated in Pnifcd 
States v. Dotterweich." in mllich the Court, helcl (four Justices dis- 
sn t ing)  tlmt the president and general manager of a corporation ~ 1 s  
p1-operly convicted of a violation of the Food and Drug k t ' s  prohibi- 

ngainst tlie distribntion of adulterated and misbrrulclecl articles 
In interstate conmerce, e\wI though no showing had been n~acle that he 
knew of the violation: only in very exceptional circumstances has 
Congress held only the corporation aild allowecl its agents to escape,'a 
and the food and drug lepid:~tion, being concerned not with the pro- 
prietary relation to a misbranded o r  adulterated drug but with its dis- 
tribution, must h read to  rneail that the oEense is committed "by all 
who do have R responsible share in the furtherance of the transaction 
n-hich the statute outlaws. . . ." 43 

Ihrdship  there doubtlesq m n j  be under a statute which thus 
penalizes the transaction tliough consciousness of wrongdoing 
be totally wanting. Balancing relatire hardships, Congress 
has preferred to place it  upon those nho  hare :it least the 
opportunity of informing themselres of the esistence of con- 
:litions imposed for the protection of consumers lxfore shnr- 
Ing in illicit commerce, rirthrr than to throw the liazarcl on the 
innocent public wlio are wholly l~elpless. 

The Cowt  declined to  define the class of employees \rhic11 stands in 
such :i relation to the corporate distributor as to be responsible for its 
violations of the Inw, saying tl~af to attempt to do so would be a "n~is- 
chievous futility" ancl that Lisuch matters" must IE entrusted to "tho 
good sense of prosecutors, the wise guidance of tri$ ju ms, and tho 
ulti111:ite judg~nent of juries." 4 4  The dissenting Justices he 4. cl that guilt 
sliould not bc imputed to :L cw-port~te officer solely on the basis of his 
rc?sponsibility aiicl t~uthority as an officer, without any eviclence of 111s 
personnd plilt, 11111css there, is a clear incliciition in the statute that 
wrpor:tto officers are intended to be so held. They fouud no such indi- 
ccition in tho Food and Drug Act. I n  aclclition. the dissent mid : '" 

This fatal hiatus in the act is further emphasized by the 
:~bility of conpress, denlonstratecl on many occasions. to apply 
stiitutes in no uncertnin terlils to  corporate officers as distinct 
from corporations. 

I t  cited severnl st:itutes containing a prq+ion to  the effect that m-hen- 
ever a cor >oration violates :I penal pronsion of the Act, the violation 
will tilw, ke deemed to be tliqt of the officers who participated in the 
violation, tind pointed out that s11c1r n prorision had been deleted from 

" 3% 1J.S. 277 (1934). 
" Tlle Court cited S h c r n ~ a ~  v. United Stafee. ZS2 U.S. 23 (1930). in which the 

rriminal lwr~i~lties of :I statute were held not to apply to officers who were Stab 
ofiivirtls rwponsildr for tlie administration of a Statc+orrned railrond. The du0' 
nf immt~clii~te supervision of the en~l~loyees vho  riolated the law (the Safety 
Appliance Act (4.5 U.S.C. $ 1 rt seq. ) )  was in an inspector appoint& by the om- 
cars. The officers did not know of the violations. The Court reason& that the 
pennlty was irnpos~l only lipan coii~nion carriers, and that antler the circum- 
stcu~ces the "carrier" was the State and not the bonrd of offircn llnring responsi- 
l~ility for the milroad's ndministmtion. 

320 U.S. nt 264-2%. 
" I d .  at  2% 
" I d .  nt 280. 



the h a 1  version of the Food and Drng Act, conclucling that C o n ~ e s s  
must have ir~telldecl tq esculpate a11 corporate officers. innocent or 
guilty, from criminal liability uncler the Act. 

The Court again applied the rule in United States r. 11'I.se?6 There 
the COIII'~ y a s  concerned wlth an officer of a corpor:ltion who had 
clearly participatccl in a violation of section 1 of the Sherman Act. 
It held : 47 

S o  intent to esculpate a corpornte officer who violates the lnw 
is to be impntecl to Congress without clear compulsion; else 
tlie fhes estnblisl~ed by the Sherman Act to deter crime be- 
come n~ere license fees for illegitimate corpoi-flte business 
operations. Following Dotterweich, we construe 5 1 of the 
Shernlan Act, in its coinnlon sense meaning to apply to all 
officers who have a responsible share in the proscribed 
transaction. 

The argument. tlmt section 14 of t l ~ c  Clayton i h t  (15 17.S.C. 5 5%) was 
intended to limit prosecution of corporate officers acting in their 
relmsentati~e rather than incliridunl capacities to oil'enses uncler the 
Clayton Act and t1111s escdpate such officers from criminal liability 
for T.iolation of section 1 of the Sherman Act was rejected : 4s 

[W]e hold that a corpolxtr otlicer is snbject. to prosecution 
under 5 1 of the Sherman Act n-hene~er lie knowingly partici- 
pates in efl'ecting tlw illegal conlmct, combin:~tion or conspir- 
acy-be he one xvho authorizes, orclers or helps perpetrate the 
crinle-regiwclless of nhetlicr lie is acting in a representatire 
capacity. 

'Illus the law is that, unless there is zt clear legislative instruction to 
tlie c o n t r n ~ ~ ,  any corporate officer who participates, in whole or in 
 art, in :I proscribecl transaction on behalf of the corporation (and if 
the proscr~ption is absolute, no ro~isciolisness on the p r t  of the officer 
of the violation is required) is snbject. to the penal sanctions imposed 
bv the statute d e f u h g  the offense as well as the corporation on whose 
behnlf he is :icting. i\'o specific provision in tlie statute to that effect 
(snch as section 14 of the Clayton Act) is required to produce this 
result/9 

'' 370 U.S. -10; (1962). 
"Id. a t  409. 
"Id. a t  416. 
"Federal lower court cases holding participating officers c r imina l l~  liable for 

ridntions of penal ntntlites include: Unitrd State8 r. Rach. 151 F. 2~1  177, 179 
(7th Cir. 194.5) (conviction of corporation'n ~nlesmtm for  selling n-hiskey h ex- 
cess of t he  OPA ceiling price) : 

The fxct that the price was paid to [the corporation] and did not go to 
the defendant does not relieve him from his crinlinal responsibility for 
haring made the sale. He nctui~lly participated in the tmnsnction and 
h o n i n g l s  and intention:ill$ sold the whiskey a t  a price over the 
ceiling. 

Lcllcs r. United States.  241 F.  3 1  21 (9th Cir.), cert. denied, %-A U.S. 974 ( l % i )  
(conr-ictiorr of President for cansing corporation to riolate Food and Drug Act 
held proper) j-Enifcd States r. Colosse Clteesc CE Btctfcr Co., 133 F .  Sul~p. 9 X  
(S.D.X.Y. 1933) In many instances the courts, holding tha t  a corporate officer 
has been proper11 conx-icted, huce stated that such officers may be conricted eren 
if they a r e  not present a t  the time of the violation and do not superrise the same. 
E.g.. Carolenc Prodrtcts Co. r. United States, 140 F. 2d 61. 66 (4th Cir.), a f d ,  



While the language of the rule stated in Wise. that n statute which 
imposes liability on '.any person" who engages in the conduct forbid- 
den applies "to all office~s who do hare a responsible share in the pro- 
scribed transaction," wo~ilcl seem broad enough to include oficers who 
passively condone violations of larr by inferiors, it llns beell per- 
suasively argued that the fact that the opinions in Wise repeatedly 
referred to the words "acts," "acted'harld '.acthg" indicates tllat tile 
Court had i l l  mind participation of a more affirmdire nature than 
mere knowledge of violation by a subordinate coupled with passive 
acquiescence or n o n n ~ t i o n . ~ ~  Absent a s t a h i t o ~  declaration that spe- 
cific officers are to be cleemed guilty of a corporate riolation,5' or an 
explicit imposition upon the corporate executive of an affirmative duty 

323 U.S. 18 (13t-t) (conviction of officers for violation of 21 C.S.C. f 01-83 pro- 
hibiting introduction of filled milk into interstate c o m m e m  upheld) : 

There is ample authority in  support of the principle that  the directing 
heads of a corporntion which is engaged in a n  unlarrlul business may 
be held criminally liable for ncts of subordinates done in the n o m n l  
course of business, regardless of whether these directing hen& per- 
sonally supervised the particular acts done or were personally present 
nt the time and place of the commission of these acts. 

Golden Graitc V a c a r o j ~ i  Prods. Co. r. Ut~i ted  Stntecr, 900 F. %I 166, 1968 (9th Cir. 
19.53 (conviction of President and General Manager of corporation violating 
Fwd rind Drug Act upheld; criminnl responsibility of corpornte offlcer with 
broad r~uthority does not depend on his phy.sica1 presence a t  plant on dnte of 
r iolnt io~~).  The cases cited, including Dottertceich and Parfait  Poicder Pufl Co., 
invol\~c~l strict liability : in the absence of n statutory statement thnt  n corpornte 
offenso wns ilee~ned to be that  of the officer also (gee note 52, i n f r a )  such liability 
would probnbly not esist under a nonstrict l i ab i l i t~  statute. 

wWl~iting. Criminal Anl i t r~is t  Liability of  Corporate Exccrltivee, 21 ABA 
AKTITRUST SECTION 327. 331-332 (1062). See nlso Hearings on S. 996. S.  2252, 
S. 2 2 3 ,  S.  2X.$ and S.  2255, Legislation To Strengthen Penalties Under the Anti- 
trrrst L u ~ c s ,  Before the Srrbeon~vt. on dnti trflat  and Yonopoly  Potcer of the 8cn- 
crtc Co~um.  mc the Jirdiciary, 87th Cong., 1st Sess., a t  14-16, 72-73. 75. 7S79, 100, 
110 ( IWI) ,  indicating p r e T i a e  congre.siona1 doubt a s  to liability for  such pns- 
slve conduct. The bills would hnre mended  section 14 of the Clnflon Act to im- 
pose linbility upon corporate esecutires for ratification of acts constituting n 
violation; rntificntion would h a w  been defined a s  the possession of knowledge or 
reasonnble cnuse to believe that u corporation is engaging i n  a violation, the 
possession of authority to  stop or  prevent the violation o r  to report it to  someone 
wiLh sr~ch au thor ie ,  and the failure to ererebe that  authorie .  

See, e.g., 18 U.S.C. f 009, which sets limits on the amount of money which 
political committees may receive or expend, specifies thnt any contributions re- 
ceived or expended on behalf of a committee with the  hnowledge and consent of 
its chairman or  treasurer i s  deemed to be received or expended by t h e  committee. 
and provides thnt : 

Any violation of this  section by any political committee shall be deemed 
also to  be n ~ io la t ion  by the chairman and the treasurer of such com- 
mittee and by any  other person respomible for  such violation. . . . 

Similarly. the I ~ n g s h o r c m m ' s  and Harbor Workers' Compensation Act provides 
(33 U.S.C. 8 038) tha t  any employer required to secure compensation under the 
Act who fails to do so i s  g u i l e  of a misdemeanor, and that :  

[\\']here ~uc11 employer is  IL corporation, the president, secretary and 
treasurer thereof shall be also sererallr liable to such tine o r  imprison- 
ment a s  herein provided for the fnilnre of such corporation to secure 
the pnyment of compensntion. . . . 

Furthermore, section !)38 also makes it  a misdemeanor for  a n  employer to know- 
ingly d i~pose  of its property after a n  i n j m  to nn employee, with intent to nroid 
the pnyment of compensation under lthe Act, and provides that  : 

[I]n nny case where such employer is n corporation, the president, sec- 
retary and treasurer thereof shall be also severally liable to such penalty 



to  esercise care to  discover :uld prevent illegal co~lduct by employees:' 
it would seem doubtful that the knowing but nonactmg esecutlve 
would be held crimin:llly liable as  n ';p:~rtlcip~~nt7' for  violation of a 
nonstrict liability statute.53 

B. JUSTICE DEPAR'ITCICNT YOI,lCT GSDER EXISTISG J A J V  

I n  consult~tions n-it11 representatives of the  ,\dnlinistratire Regu- 
lations Section of the Crinmial Division of the Department of Justice, 
it. was learned that the ofic*ial policy of the Dep~~rtrnent  is to include 
individual defendants in corporate prosecutions whenewr all indi- 
riclual wit,h n "responsible and proslnlate relation to the vio1:ltion" 
can be found, rather than to prosecute the corpomtion alone: the 
purpose is to avoid the possible hne's k i n g  trwtecl b~ the corporation 
as a "cost of doing business." It is  not the policy of the Department, 
however, to  prosecute indivicluals wlio do not h:~vo such a responsible 
nncl prosinlate relntion to the riolation, or  to prosecute an individual 
in the lower echelon of the corpolxte llierarchy  here a responsible 
indiridual lligher up in the hiemrchy can be found. I11 many instances 
the T.S. Attorneys' dockets are c1e:wed in these cases by the acceptance 
of a plea of guilty by the cot-porntion in esclmlge for  clis~nissnl of 
tho prosecution against tho inc~~ricluals, particuli~rly where it :Lppetlrs 
that  the individnal has taken steps to correct the situation in respect 
of which the violation occurred. 

The  fact that  judges and juries do not like to convict indiriduals of 
"white collnr crimes" was also noted. 

C. MODEL PENAL CODE A N D  STATE PROVISIONS 

The Model Penal Code :und s e v e ~ d  of the recent rerisions and pro- 
~ x w d  rerisions of State Criminal Codes contain a s t a t u t o i ~  statement 
of the circumstances under whicli corporations nnd nnincorporated 
associations may bo convictrcl of an offense." 111 essence, the effect of 
the Model Penal Code provision is to restrict corpornte liability to: 

of imprisonnient a s  well ns jointly linble with such corporation for  such 
fine. 

The officers nre also made pcrsonnlly sevelwllp liable, jointly with the cor. 
~wration, for compensntion for  on^ injury to the employee while the company 
f d l u  to  secure the compensntion required. 

The Ship AIortgages Act provides (46 U.S.C. $j Wl(b) ) that  "a mortgngor who. 
with intent to clefmud, ~ o l a t e s  [prorisions requiring disclosnre of prior liens on 
rcssel], and if the  rnortgncor is  n eorportition or  nssocintion, the  president or 
ot%r principal erecutire officer . . . shall . . . be fined . . . or  imprisoned. . . ." 

See, e.g., Comment, Inereasin8 C o n ~ t ~ ~ r o ~ i t l j  Co?itrol OL-er Corporate Critne- 
-4 Problem i# flrc Lnw of Bni~ctiona, 71 TALE L.J. 250. 303 (lI)til), \rhicli  suggest^ 
tlie imposition of such n duty upon corporc~te executives, with criminnl snnctiono 
for failure to perform. 

Liability for such pnssire condnct could Iw? incurred under the statute which 
specifically imposes liability npon the officer who "know-ingly ncquiesccs" in a 
riolntion ; the officer would be linble not ne n "pnrtlcipant" under Wise, but rnther 
p~~rminnt  to  tlie express b rn l s  of tlie statute. 
" ~ [ o D E L  PENAL COIIF, $ 5.07 (P.O.D. 19135) ; S.y. REV. PEs. L A W  $8 20.%. 20.5 

(1IrKinney l!Mii) : ILL. REV. STAT. 55 5 4 .  Z-5 1'3fjl; I'HOPOSED DEL. CKIU. CODE 
5 %  140-1T3 (Finn1 Draft  l9G7) : WOPOSEI~ CKIM. CODE FOR PA. $ 107 (1M7) ; 
MICH. REV. CRIII. CODE $%4.30. 43.5 ( F i n 1  Draft 1967) : CAL. PESAL CODE RE- 
r m o s  PBOJEC~ % 409 (Tent. Drnft So. 1.1Wi). 



(1) offenses ~ h i c h  (a)  are (i) ~iolat ions or (ii) defined 
by a statute other than the Code in which a le@lati\-e pur- 
pose to impose liability on corporations pln~nly appears 
such a purpose is prcsrilned for strict liability statutes), and 

consist of coilduct engaged in by an agent of the corpora- 
tion acting in behalf of the corporation viithin the scope of 
his employment, and if strict. liability is not imposed, (c) 
were not committed despite the exercise of due diligence by 
the hi 11 managerial agent having superrisory responsibility f over t e subject matter of the offense to prevent its commis- 
sion (burden of proving due diligence on corporation) ; 
prorided that if the 1:lw defining these otTense cle&gnntes the 
agents or circumstances of corporate liability, such pro\-i- 
slons prevail : 

(2) offenses consisting of nn omission to discharge a duty 
of ,&rmati\-e conduct lnlposecl upon corporations by law; 
and 

(3) offenses the com~nissiou of which is authorized, re- 
uested, commanded, performed or recklessly tolerated by 

Qle h a r d  of directors or 1)y a llig11 nmanngerial agent acting in 
behalf of the corpratioii r~i th in  the scope of his employment. 

Criminal liability of unincol.r>oi-ated associations is similarly 
restricted, but the pror-ision for 11nbility for offenses invoking high 
manah-rial agents and the board of direcitors is eliminated. Govern- 
mental agencies are excluded. "Agent" and %igh managerial agent" 
are defined. It is nlade clear that an individual cannot escape liability 
for conduct merely because lie engages in i t  for the corporation mther 
than for himself; that the indix-iclual having primary responsibi1it.y 
for the discharge of a duty to ad ,  imposed upon the corporation or 
association is legally accountable for a reckless onlission to perform 
tlie req~~ired act to the s m ~  rstent as if the duty were imposed directly 
upon him: and that a perso11 conricted of an offense by reason of his 
legal accountability for the "conduct" of :I corporation or unincorpo- 
rated association is subject to t l ~ c  sentence authorized by law TT-hen 
a natural person is conrictetl of an offense of the grade and the degree 
involved. 

The State revisions and proposed revisions are essentially varia- 
tions on this theme: tlie ditferenccts between the Model Penal Code 
m d  the various State provisions are noted in the table attached to t h ~ s  
memorandum. 

11. ~ I - ~ J o R  p01,l~l- COSSII)ERATIOSS 

-1. H.\CKGROCSD: POSSIBLE T.\IIOETS FOR CRIJIIS.11. SASCTIOSS 

The purpose of im ~os ing  55 crinlinal s:uictions may be either (a) 
to restrt~in conduct \v f ~ i c h  will or in all probability d l  harm others 
(for est~mple, theft or fraud) ,= or (b) to coerce the taking of afirma- 

"SIT nail ant1 kiedrunn. Tlrc Use of Cri111inal &'~ritctioitu in the Eirforce~~rmt of 
Eco11o11ric Legixlation: ;I Sociological T7ic~i+, 17 STAS. L. RET. 197. 199 (1W'i) 
[hereinafter cittd ns "Rnll & Frie&nnn"l which distinguishes between the "rise" 
of rriuiinnl w~irtion-: in the senw that thcy are nuthorizetl by stntute. and "us@" 
in the sen.- tli:~t they nre nctunlly n p p l i d  

%Theft and frnud crf~trinat the curpornlion by its employees are not \\-ithi11 the 
scop of this paper, which is liuiited to (.rimes committed ntr bchalf of the cor- 
prutiou-for ennmple, theft or fraud in which the corporntion is  the intended 
benelicinry. 



tive notion so that tlie possibility that hnrm to others might result 
from the conduct of one's affairs is reduced (for esnmple, nc-lultertitl~lg, 
misbrandkg of food :~nd  drugs, fililure to co~riply with safety regu- 
lations designed to protect the public b j  companies which operate or 
use facilities of interstate commerce, condncting n business without a 
license reqnired for regulatory (rntlier than piirely revenue) pur- 
poses) .ji T h e n  it is sought to control conduct performed in the course 
of conclucting n corporate enterprise, wliic.11 is cli:~racterizetl by n 
distinct separation of owiership, ~~~nliilgerncnt nnd operatio11,""t J I IUS~  

further be recognized thnt s~ich conduct may be reached not only by 
directin snnct~ons to the actor himself (and his :lccomplices),So but 

'1 e structure who cannot also by firecting tlleni to others in the corpor t 
be so connected with tlie pnrticular acts constituting tlie offense. but 
who have control over or illffuence upon the actor's conduct. 

The objective in considering whether to draft n general Federal 
st:itute describinrr the nature and extent of resporsibility for an 
oflense committea in furtherance of a corporate enterprise. and if so 
I~o\v, is to determino the ci~ru~~lsttuices undcr which thc goills of (a)  
deterrence and (b)  coercion can be twliie\wl more effechvely 1y es- 
tending responsibility for crilninnl conduct h y o n d  the i n d i v ~ d ~ ~ a l s  
directly performing ~t (or aiding in its performance) up through tlie 
authority and ownership levels of the corporation, or to the corporate 

"-Use. failure to  co~nply with m v r d  keeping nnd reporting requirenwntw which 
tire imlmed for  the p ~ ~ q w s e  of enabling the government to  snfettg stand- 
ards and other business regulations to protect the public and/or the economy. 

mThe  Xodel Penal Code and certain of the Sttlte Code revisions follon-ing it  
(RCC note FA supra) trcrlt imrporations a11c1 u~hcnrpora ted  n w i n t i o n s  .wpnrntely 
I H ~ : I U S C  of the n-ide r:tr~pe iu types, purposes, orgnr~izution and nctivitiw of such 
: ~ s . w i n t i o ~ ~ ? ~ .  Sec MOI)EI. I'ESAL CODE $ 207, C . ~ I I I I I I ~ I I ~  :it 1.53 (Tent. I ) r ~ ~ f t  No. 4. 
l!K). But corporatiow r:~npe widely in type, pur lu rn ,  orgnnizntion c~nrl ctctivities 
also. Most of the esisling Federal statutes do not clistinguish betwem corporations 
; I I I ~  uninctorpor:ited iih'socintions. nor docs there :ippmr to be n bnsis, in most 
Federal criminal Iegislntion, for making such n distinction The Suprerne Court 
1111s rejwted the nrgulnent t11:it the preralencv of the "aggrcgnte" theory of 
~):lrtner=hips in A m e r i r : ~ ~ ~  jurisdictions requires the exculpation of 1mrtnershi1~; 
fro111 crinlinnl respmsi l~ i l i t~ .  Cuited States v. . l h P  Trrtcking C'o., 1-.S. 121 
(19.58) (four Jnsticw dissentinp) (discussed 8icpra :it notes M. 25 11nd a m m -  
1):ulyinp t ~ x t ) .  I n  :I sitllc~tion in \~hlcll  11 disti~iclinn is  proper. p:irtnerships or 
other unincorporatrtl nssociatio~~s may be esclutletl from tile covrrrlgt. of the 
statute ( a s  in the D:lnk IIolding Conipnny Act (I:! 1T.S.C. P 1847) ). Hut for the 
purposes of drafting r i  genrrcrl stntntr rlescril~ing c d n ~ i n a l  res~xmsil~ility for ron- 
duct on behalf of nrtificinl bodies. the considemtior~s involvecl wor~ld seem not to 
vary according to the forxu of the artificinl entity representhg the  persons on 
whose behalf the behwior is e n g s p d  in. In  1111 mses in which ownwship and 
operatinu a r e  divided, cind the oprat ion is performed Iry mnnngers :ind em- 
~)loyees who a r e  not identical with the owners. the proldem~ with respect to n-here 
to place responsibility :1rta the same. Conrersrly, the ronsiderntions inrolrcd do 
uot :~ppIy sinlply because :I Imsiness is coudoctccl through a n  urtificinl e n t i o :  
tlwr nre npplicable to the incorporated one-nmn olwration only to tlw cstrnt  that 
others act  on behalf of the owner and violate the Inw in the coursch of c~or~dncting 
his business. Therefore., the term "corponltion" will 11i. u.wd in this 1r:ilw21* to refer 
to nll tms of nrtifiri:~l entities. including pi~rtncrsl~ips and other ~~ni~~eorpor:~tecI  
associations, in  which ownersl~ip and opemtion tire divided 

"The term "actor" 11s ~ ~ s e d  in this memor:ind~~nl includes the accomplices of 
the actor :is well nw thv i~~tlivitliial who actudly c rm~ni t s  the offens*. The rele\+ant 
clffitinction for  the purposes of this un:ilysiu is  Iwt\veen those directly cnnnmted 
with thc offense and thwe \\.ho, n-hile they h a w  the Inwer o r  ability to p r n m t  its 
commission. ore not untler n legal duty to do so nncl hence are  not criminnlly 
punishable for  failure to exercise their nuthority. 



entity itself, than the would be by limiting responsibility to the r indiriduals immediate y inrolved, and to locate the point at which 
extended ~e5pnsibility for ~ a r i o u s  crimes reaches optmum effectke- 
n e s  and sllonld. t.heret01-e. terminnte. 
Actor8 (inc7uding ncrollt.p7ices) 

The most immedi:ite target for criniinal sanctions in the corporation 
is the individual who actually does the act proscribed or omits to do 
the act required by the criminal statute. Under traditional notions of 
nccomplice liability all t.hose wllo may be said to have direct4 or 
caused the actor to do the act., o r  to have particip:tted in acconlplishin~ 
the roscribed result, lnay be tlrrrtcd as the actnrs. Individuals at afi 
1eret)s of the eorponrte luernrch i: enen%. e in conduct wl&h mn- 
stitutes the actual doing of the t. ing forbid en. The emploj'ees of the 
corporation may actually perfonn the wnduot forbidden, either a t  
the insistence (explicit or tacit) of the officers or certain of them, or on 
their ow1 init-iatire. The officers miiy be actors by m s o n  of t-heir owl 
acts or, as "aiders :lind abettors" or  "accomplices" of tho employees. 
by directing the employees to do the acts constit.uting the offense.sO 
But negleck of their general duties of superrision and management 
~rould not constitute them "actors" or "accomplices" in the traditional 
sense (illt.hough a statute could im mse liability on them for breach of 
such a duty). The directors may II. \ .so be "t~ctors," and other "action" 
may take the form of H resolution which calls for violation of the  la.^, 
or of n4lful uuthorizntion or ratification of policies and actirit~es 
on the pm-t of the officers ~ L i c l i  violate the Inw. I n  addition, ally airen 
director may personally aid and itkt the cornnlission of an o%ense 
by an ofticer or emplo ce down the line. Finslly it is conceivable that  
the shareliolders may "acto~s": they might willfully elect or reelect 
dimtors \&o they know will institute policies requiring that  the 
business be conducted t lmugh  criminal means ( fraud, .for example). 

J h n y  of the existing Federal statutes contain prorislo~ls explicitly 
directing the criniintll annct.ioos of the statout? to ":~ctors" in the bot.tom 
three levels of the corporate structure (that IS, employees, officers, and 
directors). For eszimple, the Interstate Commerce -ict provides (49 
U.S.C. lO(1)) that any conullon carrier. or if such conlmon carner 
is a corporation, any officer or employee thereof. who shdl  \rillfully 
do or cause, suffer or permit ally ttct proliibited by the - k t  shall h 
subject to :L fine of $5,000, and i f  tile c l l i ~ r g  is discriminittion in ~ ~ l t e s ,  
:11so be subject to imprisonment for 2 years. The Longshoremen's 
and Harbor Workers' Compens:~tion Act (33 U.S.C. 941 ( f )  ) directs 
its sinctions (for willful failure of an em loyer thereunder to  comply 
with its sltfeky requirements) to "the o fl!' cer who willfully permits" 
the violittion to occur, iis well as to the corporate employer. The 
Internnl lbxenur Code (26 l i.S.('. a 7343) directs its sanct.ions to the 
oficer or enlployee of n coqm~xtion. or the member or employee of 
n partnership who. as such oficer, member or employee is under n 
duty to perform the act in resped of which the nolation occurs, as 
well as to the corporiltion or partnership owing the tas. Section 14 
of the Clayton Act. remhes c o r p x t e  directors who partxipate in the 

" Cf. tile cnsec.: dtcd mpm note 49, which state thnt the corporation commita 
the offense und the offlcers nnd employcw of the corporation "nid nnd abet" the 
cnrporat ion. 



acts constituting the violation as well as offitm-s or other ?pits and 
the corporation ~tself. Fin.itlly. the Supreme Court of the Un~ted States 
has said that a statute w111 be construed to itpplg to a11 ~ h o  hnve n 

i l  Ion rospnsible share in the lp~u>scribetl trans~ction, unless the imput t' 
to C o n ~ m  of an intent to exculpate tlic i~icliviclunls :~cting for :I 
oorporation and hold only the c o r p m t e  entit3 is clearly compelled.61 

On the other lxind, no Federal statute hns been found d i c h  es-  
plicitly clirects its sanctions to the sharelmlders of tire corpomtio~i 
personally. Most Federal statutes reach tlw cdlective invest~nent of 
the shnreholders by authorizing the in] osition of :I fine upon corpo- 
rate funds. Such statutes do not clcpen P upon "act.io11" bj- the shim- 
holders,B2 however; hence they must not be viewed as snnctions directed 
to the sharel~olclers as "wtorj" with :I direct deterrent or coercive 
eflect 11p011 the conduct sought to be controllecl. 

The Federal statutes authorizing corprjtte fines (alicl the judicial 
decisions applying then1 seem to p m e d  from the ils~un~ption that 
the corporate entlty itse I f is capnble of .':tcting" and hcncc of being 
deterred or coerccil by such fines. This notioll is reflected in the shte-  
ments of some of the courts that it is the corpoI-at.ion which adunllp 
commits the offense and its agents ilre guilty because they have aided 
and itbetted the ~ o r p o r a t i o n . ~ ~  nnd may be m p n s i b l e  for the importa- 
tion from tort law of tho device of "imputin~'! the acts, knon-ledge 
and intent of corporate :ipnts to the c o r p o r ~ ~ t m l  in order to su1)jec.t 
the corporation to  a fine.m As a ml~tter of fact, ho-xex-er, n corpori~t ion 
is notli~ng more than :I 'vmrenient legal d ~ r i c e . ? ' ~  The corprate 
form is simply not capable of doing the physical act which nolates 
the lam.6fi Seither is it capnble of mental wlf-directio~i, much less of 
harboring a specific evil rntent. to cause an inmediate injury to :tn- 
other. I t  is possible to "personify" the corporate entity in order to 

" Unitcd State8 v. W h c ,  370 T.S. MB, 409 (1962). Where the  statute violated 
is  one inrolring strict liability, the Court has  indicntcul tha t  n corporite oftlcer 
may be held solely on the Imsis of his responsibilitp rtnd aut l lor ie  ns a n  officer 
without m y  showing that he personnlly p~rticipatwl in  the particular violation. 
Gnited States c I)ottmcriclt, 320 U.S. 277 (1M3). 

"Cf. the provision in a post-war E'rtanch ordinnnce. decreeing conR.scntion 
a s  punishment for publishing establisl~rnents which had collnlwmted with the 
enemy. wl~ich provides for compensatitn~ for all shnrc~holders who can estalblish 
their innocence. Discussed in Mneller, .lfcnr Rca and tlic Corporcrtinn, 19 T. PITT. 
1,. REV. 21. 30 (19.3) [herelnr~fter cited ns "Muellc~"]. 
" Scc note 49 allpro : cf .  cnitcd States v. ~ ~ o t t r r r r c i c ~ t .  3-XI L.S. 277. %I (1934) 

(discnssed a t  note 61, srrpra.) : "[Tlhr only way in which a corporntion call act  
is tl~rongli the intlividnnls wlio nct on its I)ehalf. . . . [ F l n n i  the point of vitw crf 
action the individuals are the corporation." 

"The courts have ttdq~tecl the tort filiorthand of '.imputationw d t h o u t  nny 
esplalintion of how the tort. principle of r~.spondei~t superior, which ma.r \\.ell 
be nwessnrs a* n means of nccornplisl~ing the tort objective of compensntion 
for injury. is related to any nf the objectives of the* rriniinnl lriw. Brc JIl~t.ller, 
sicpro notr 62, a t  :34,31). 

IIendcrson, Tltc Position of Forcigtr Corpwcrtione ht dwcrican C'on~t ;tic- 
tionol Law, 167-168 (1918). quoted in k?. Corporatr Criminal Liabilit~t. 28 
C~LUM. 1,. En.. 1, 181, 198-199 (1928) [hewinniter citecl a s  ''Te."] 
a I t  is no more capable of omitting to do nn act required tlli~rl of doing an 

act f~rl)idden-omissinn to nct in~plies tllc a b i l l t ~  to (lo yo. 8cc I&>, strprcr note 65. 
a t  &5, for early crises stating that a corporntion 1n11y be guilty of nonfetszu~rr 
but not misfenmncc~. 





(1) Directors and officers 
There arc two possibilities nit.h respect to the corporation's man- 

agers. First, tlie mnnagers of the corporation could be held -ricariously 
responsible for tho criminal conduct. of the elnployees of tlie corpora- 
tion. The most estreme application of this possibility would be to 
authorize n fine imcl/or jail term for the directors for all t y p e  of 
offenses comnlitted by a11 emplo-ees of the corporntlon: the directors 
rrould be held responsible (:I) eren though they have no direct means 
of controlling the conduct of the eniployees, :lnd (b) regardless of 
(i) whether t!iey hacl howledge of the frict tila conduct \rcw taking 
place, or (ii) whether tlie officers uppointed by thenl were inv?lved 
in the conclilct : encli of the executive officers could be held sirmlarly 
responsible witliout regwd $0 31-hether the oitcnsc occurred within 111s 
particu1:~r linc of duty or was conunittecl 1)s 1111 e~nployee under his 
supervision. -1 more limited application of tho vicarious responsibility 
possibility would be to restrick manageriul responsibi1it.y on s line of 
d u t ~  basis-the directors would be responsible only for oflenses occur- 
rin in  connection with corporate acti~it ies requiring b a r d  approval 
an c f  offenses in wliich elected officers were involved; and each of the 
executire officers \\-ould be lield for offenses occurring within his sphere 
of authority and for offenses committed by employees under his super- 
vision. Vicarious responsibi1it.y could be. further restricted by ellmi- 
nating directorial liability and limiting responsibility of the officers 
to  those oll 'ens~ within their jurisdiction over \\-hich no other person 
had the final signoff power. Finally, vicarious liability of the officers 
and directors could be limited to strict liability  offense^.^" 

Thc second possibilit respect tp the oilicers :md directors would 
be to pin their responsi upon their own filult; they could be held 
responsibilo for they could I~iive prevented had they 
properly periorn-~ed their duties of manilge~lient :uid supervision. S o  
existing Federal statute has been found wliicli so muicles. and swh 
liability would not seem to exist under the clecisionil /' Iitw inthe Feder:d 
courts. But the suggestion has been made at viirious times that such 
a duty be statutorily created. Thus, the following language was pro- 
posed in 1921 for inclusion in the Piwkers iincl Stocbyards Act: 

I f  any perso11 :~ctin,a for or employed I)? :my indix idual, 
partnership, corporation, or association, negligently or will- 
fully omits pcrsc>nally to perfom any nccessiiq- nct or prop- 
erly to superriso or apportion duties nlriong liis subordinafes, 
in tlie cseclition of tlie authority or funct~olis rested in lmn, 
mid by renson of such omission a riolntion of this Act, d i rec t l~  
results, lie slinll be liable to all the vmill and other prori- 
sions of this Act wit11 respect to sudi violation. . . . 

dB Corporate offlcers ri1n.v he mid to be vicariously resporisihle for strict liahility 
offenses ilnder existing law (United State8 r. Doffcrrrcicli, 3% V.S. 277 (I%%), 
discnssed ercpra). beenuse the bask for such responsibility is their position in 
the corporation. (This liahility is  not "ric-nrious" il l  the derivative sense kww 
the offlmr's 1inbilit.v tltrs not depend upon the coni~nis..iio~i of the offense by n 
particnlnr employee: it is R rc8ult ~ h i c h  is  the bnsis of liabilie rather than an 

ad'bec Lee. mpra note 65. nt 193-186, rrbieh discusses imposition of sneh n 
dub' and ~ i i o t e s  thcb Id11 and report of the House Committee on Agriculture with 
respect thereto. Thr rqmrt .states, in part : 

The committee. is of the opinion, however, t l ~ t  the only effwtiw method 
of compelling huge industrrial corporntions, RIICII (1s the packers and stock- 



More recently, hearings were held in 1961 on n bill which would have 
 mended sect~on 14 of the Clayton ,kt to impose liability on cor- 
porate executives for "ratifyino" ncts const.ituting :I violdion of the 
act, drfmiiig 'bmtification'q :a tEe posession of knowledge or reason- 
:ible cause to beliere that tlie corpomtion is engaging in a viol:ition, 
the possession of autllority to  stop or prevent the violation or to re- 
port i t  to sonleone with such authority2 and the failure to exercise such 
authority." And the possibility of u n ~ i n g  a duty on corporate 
officers "to learn of and control the actinties of their employees" was 
suggested in the recent critiquo of the Federal Trade Commission pre- 
pared by sewrnl Yale Law School students under the direction of 
Ralph X~der .~ '  

Finally, it has been suggested that such a duty could be imposed 
generally upon 1111 corporate executives with respect to all types of 
criminal conduct occurring on belinlf of their corpo~:~tions.~~ Liability 
for failure to perform the duty (Le.. to exercise one% riuthority to pre- 
vent the offense) might be corn ared to the liability, ursuant to sub- P section (1) (b) of wetion 4-01 o the proposed Code, o f a  public olticial 
\rho fails to make tlie required eft'ort to perform his public duty to 
revent the commission of an offense. One difference, would be t . h t  

lability under section 401 depends upon intent that the oflense be 
committed, whereas a duty imposed on corporiite management would 
probably be meaningless if intent was required; liabilit would prob- 
ably hare to depend upon negligence, or, perl1:lps rec&essaes. The 
ixnposition of such a duty, enforced through cri~ninul sanctions directed 

yard operators, t o  comply with the law. is to compel the officers in charge 
of the activities of the corporation to aswme personal responsibility for  
w i n g  to i t  thnt the corporate affairs are conducted i n  accordance with law. 
rnther than to rely solely on holding the corporation responsible by Ane. 
The mere fining of the  corporation is not so severe but tha t  often the cor- 
poration can easily afford. from the prontv obtained from the  violation, to 

any fine thnt may possibly result upon being proved guilty of the vio- 
lntion. And the stockholders despite their indirect low either feel thnt a 
good bargain 1111s h e n  driven in their behalf or \rill And themselves too 
powerless to bring pressure to bear upon the officers. Again in m a w  cases 
the officers control a majority of the stock and the  realization t h a t  a pecuni- 
nry 1-s only will be sufPercd is a snmll preventative unless the fine nuthor- 
i z d  is  so large as to mnke tlie court hesitant [to] impose it. 

a Hrarir~gn on Legislation To fitrorgtl~cn Ycnaltieu Under the dnfitnret Lalc8, 
au!p note 3. Thr House ulso licld hearings on a companion bill. 

'- TWc Cot181rttict. and Tkc Fedcrnl l ' t ' c r d e  Cottinriusimi-A Critiqrce of t k c  Con- 
arrt~rcr Protcctimi Record of the E'TC. in 115 Coso. REC., E.370, E.3S0 (daily ed. 
Jan. 2'2.1969). 

Sec, e.g., Comment, I~~creaai t rg Cotn nt rcnitl~ Cotstrot Over Corporate Crinw- 
.L Problest itr thc Larr of Rntlctiotra, 71 PALE L.J. 2s0, 303-304 (1961) [herein- 
lifter cited a s  Comn~ent. Ittcrcasit~g Cottrtt~rrtiit~~ Control] ; Davids, Pet~oTogg and 
Corporate Critrte, .-58 .J. CRIY. LC. L P. S. 324, 5.30 (1%7), and authorities there 
c4ted ; Radish, Rotttc Olrscrr*ationn on thru U8e of Critnit~nl Xanelionu in Enforcing 
E~otrrrttiic Itcgtrlotiotie, 30 IT. CHI. L. REV. 4%. 430433 (1%) [hereinafter cited 
11s "K~~dish"], noting the difliculties with respect to  defining the extent to  which 
t i l l  offic.iu1 of n nationwide cwqmrntioii iurrst br aware of its f ~ ~ r - f l u n g  operations. 
1x1 this connection, rrsponsibi1it;r for :in omi.wion to p e r f o m  an affirmative act 
ra ju iml  by law would in many CILW lw eFen more difficult to pinpoint than 
responsibility for on affirmative unlawfnl act. The duty imposed upon coqtomte 
imnngers to  prevent offenses cwuld include the duty to allocate responsibility 
for compliance a.. well as a duty to  nlaruige and supervise. Perhaps provision 
could be made for Congresdonnl or lid~llini~trntive direction, with specific 
rrfenwce to the trlws of Itusinerrs c.oreret1 hy nriy particulnr regulatory statute. 
a s  to the itidiridunl to be responsible for the duty t o  allocate and liable in case 
the allomtion is  never made nnd the required act never performed. 



to the managers, would tend to  decrease the incidence of conduct con- 
stituting the actual offense by applying a threat to those nctually bar- 
ing control orer  the actors (compulsory self-polich.g), i ~ s  me11 as by 
stepping up the deterrent impact upon the :ictor-he 1s now t h ~ a t e n e d  
not only w t h  detection and prosecution by 1itw eriforceme~it officials but 
mith an increased possibility of detection a11d punishment :~dministered 
within the corporation for which he works. 

The sanctions of the strict liability statutes, to the extent tliey :ire 
applied to corpoi.nte mnnngers, may i~lso be viewed as crenting :I spe- 
clal duty for the officers and directors of the corporation. I'nder t l i .~e 
statutes, the officers of :L corporation may be lleld \ ~ i t l ~ o u t  dio\ving 
tliey participated in the act to which liability nttaches; (i.e., intro- 
duction of the aclulternted product into interstate commerce), or 
that the act could not have been coinpleted or done if they h?d prop- 
erly performed tlieir duties of nli~llapment nnd/or super~is~on. ~ i p -  
parently the theory is t l ~ t  if tlie president of 21 company is to be lield 
strictly liable when his company% product turns orit to be adulteriited 
or misbmndecl. lie will go out of his way to see to it thnt. procedures 
am establishecl to :troid the possibility t1i:it the rodnct is iniid- 
rertently aclultemted or ~iiisbranrled.'~ Thus it has 6, en said that : is 

[Clertainty of conviction is increased. This may reaclily 
escrt an added deterrent force upon tlie :Ictor [ ref r r rbg to 
corpopte mal!nger] f:~red with :I choice, since the cli:~nces of 
escapng punishment for a cu1p:ible rlioice. intentional or 
neg!~gent, an! clecreased. And even n-lien there is no ininiediiite 
cholce, tlie effect could somotinies be to influence persons to 
ilmsnge their nffai~s to reduce to :t mini~lilim the possibilities 
of accldentnl riolation; in short, to exercise estr:iordinary 
care. Further, the persistent use of such laws by Iepisli~tures 
and tlieir strong sup ~ o r t  by persons clinrged with tlieir en- 
forcement makes it ( o,pnatic to insist they cannot deter in 
these ways. 

I 
The type of conduct sought to be ronioted b the strict liability sta- P tutes 1s not one which call be per ormed by r' ower ecllelon personnel, 
who lltlre no power to tletermilic what procedures sliol~ld be in- 
stituted to prevent rioliition? but is one wI11d1 can be performed only 
by the managers of the business wl~o do I~uve such power. Thus the 
strict liability duty is primarily one of n1:lnngenient rather tll:ni 
supervision. I t  is conceivnble, however. tlint the tlirent of sanctions 
directed to tlie managers of tlie corpor ;~t io~~ could hilw an indirect 
effect on employers clown the line i n  proriding ;I motive for tlieiil to 
use ingenuity greater thilll that which their jobs \vonld nornii~lly 
entail ~n order to create :ind propose to miu1:igement iir~prored pro- 
cedures of mlaiiufnctnre or processing to r d w e  the possibility of 
rio1:i tion. 

(2 )  The corpomtion 
As has been noted. the corporation itself, being iiiiuiim:ite. caii~iot 

ibaCtv and so cannot be deterred or coercecl. .iiitl. while tlieoretindly 
tlie sli:~relioldeis ciui act, r i ~ d  tit11 be rleterretl or coercrtl, 21s a pri\ctic:~l 
matter tliey arc :ilmost never in i i  position to pnrticiprlte in the wn-  

"fJee Uttitcd Slate8 v. Dottcrrrcich, 320 U.S. 2 i 7  (19.34). 
" K a d i ~ i i .  supra note 73, at 441442. 



duct constituting :in otfense. IIcncr, fines imposed upon the corponk- 
tion do not operate directly upon b':lctors." Slmilnrly, neither the cor- 
poration itself (bemuse i t  is inanimate) nor the shareliolders (as it 

practic:tl matter)'a can control or influence tlle managers of the busi- 
ness, or the manner in \rliich tliey limnage it or the supervision of tlle 
corporation's employces. Thus, nny linl;ility ~ ~ s u l t i n g  fro111 aimiup 
:my sllnction a t  the corporation itself will not be based upon the per- 
sonal fault of those who bear it, but rather  nus st be ric:irious.': 

There :ire manj possibilities with respect to corporate liability. Re- 
sponsibility of the corporation cwuld be m:ide totnl or co~lld be strictly 
I~mited: it could be mide to depel~cl upon one or more of the following 
factors : 

a)  the nature of the offense, 
b) the status in the corporate h i e ~ ~ r c l l y  of the employee com- 

mitting it, and 
(c) the degree of involvement or culpability of the corporate 

maniigers. 
Thus liability could extend to :111 types of offenses committed b~ any- 
one working for the corporation. Or i t  could be limited to offenses in 
which the directors :~nd oficers :Ire "actors" (or nccomplices) ; i t  could 
be made to depend upon a specific instruction of supervisory person- 
nel; or upon tlle failwe of n ninnnger to properly perform his duties 
of management and/or supervision: it. could be limited to offenses 
corumittcd b~ lower echelon employees where all of the managers hare 
properly performed their duties: or to offenses committed in disobe- 
dience to a specific iristruction on the part of management. It could 
be restricted to strict liability olfrnses: to regulatory offenses not re- 

"One of the reasons fo r  the lack of practical control on the  par t  of the  shnre- 
holders of a large corpomtion is thnt they a r c  rnrelp in a position to know 
about the violations of luff which take place in conducting the business of the 
corporation. To  authorize u judge tn include n provision, in a judgment of con- 
viction of 11 corporation. requiring thnt notice of the conviction be given to the 
sl~areholtlers, might be one may to nrn14iomtc the problem. But  it would not giw 
the shareholders the power to alter policies of nlonngenient if tlmt power ann  
not nlreacl~ present, as i t  usually is uot. Furthermore, it would be effective only 
to the extent that  ownership remained r e l n t i r d ~  stnble. And, it 1%-oulcl seem. notice 
of conviction of the corporation woultl lmre no greater effect upon the action of 
the shareholders t o  chnngp the policy of uianagement than wo1110 notic* of con- 
viction of :I specific Iurirl:iger; in fnct, uotice of co~lvicltion of n ulnnnger %vonltl 
seem to be inore likely to  result in ti chunge of ~wlicy initiated by the shnre- 
holders, ~iusuxning n CIIW where they had the power to control management. 
sin-= i t  would be clear where responsil)ility f o r  the c~)nriction rested. 

" The point tha t  tlie burclen of n corporate fine will almost ill!\-ays be borne 
by the "innocent shwel~olders" hns often heen ~ n n d e  (8ee. e.g., J~ODFX, PES-~T. 
C'ODF. P 2.07, Comment lit 148 (Tent. I lrrlft No. 4. I%X) ; Lee, w p r a  note G5, nt 
13, 181-IS2; Mueller, srcprcl note 82, n t  :i9-4O, but to the extent that  it  reflects the 
notion that cw-porate tinw nre tliereforc unfair i t  is lint particulnrly lwrsnasirr. 
From the xl~nreholders' point of view. there a r e  mnny hazards or risks which 
come with a share of stock find are, theoretially a t  lenst, reflected in t h ~  
price of the inre~&mcnt. If the mrlmrnte fine can be justitiecl on ,mundq of 
deterrencv or coercion, or 11s contri1)utire to some other purpose of the criminal 
law. the flict that  "inuoctwt" p l ~ l e  will b a r  its brunt shonld not mn..titnte 
n .ml>stm~l in1 atumbliug 111wk. (It niight.11lso he noted that  if a tine is so  large a s  
to m k e  :I serious dent fii the shnrel~oltlcrs' inrestment. i t  m a r  be possible to pass 
it  along to the consu~nir  ( rcc Mneller, rrcpra note 69, a t  27-28, quoting Professor 
Glanville Willinms' s h t e u ~ e n t  a t  I9X debnte on Jfndel Penal Code $207). or 
eren to the governn~ent in the form of rl tas deductJon o r  cmdit (such a s  the 
IRS n ~ l i n g  hi connection with the settlement 11-hich resmlted from the con- 
viction of G e n e ~ l  Electric and oth6.r rlectricnl co~npanies fo r  price fixing.) 





I n  addition, :is noted above, with respect to corporate managers, the 
strict, liability sanct.ions directed at  the corporation could have an in- 
direct effect upon lower echelon employees, incrensing the extent of 
compliance. 

Consideration should be given to the possibility of attaching to a 
conriction of a c o ~ r a t i o n  R requirement that the corporation make 
hiown (by notices in prosy materials, or the trade press, for example), 
tho fact of its conriction to persons, such as its stockholders and cus- 
tomers, who might be in :I position to react :lnd to correct the '1 b use. 
I n  mmy instances the condemnatory feature of such :I sanction would 
constitute :I greater threat, haring a more ef-fectire deterrent or  co- 
ercive i~npact upon the m:lnngers and employees of the corporation. 
than the threat of a corporate fine and? perhaps, even the threat of 
p e r s o d  conviction. It. 11-ould seem that such a s~lriction would be most 
eflective in the areas of food ilnd drug legislation, relating to the whole- 
someness of food, or riolations of other health :1nd sifety statutes and 
regulations. Thus the recon~n~endations of the Yale Law School stu- 
dents wl~o prepared the recent cdtique of the role of the FTC in the 
consumer protection area ctlll for the increased use of coercive en- 
forcement methods, including crirniniil penalties under the Flammable 
Fabrics .ict and the food and drug pro\isions of the Federal Trade 
Commission Act. The report states that: 6j  

The t l w a t  of prompt, effectire and widespread publicity 
about obje~t~ionable corporate beha1-ior must finally be rec- 
ognized and made use of as ;L potent enforcement tool. Para- 
doxically, large corpor:ltions are remarkilbly thin-skinned. 

The threat of making public the fact. of a compmy's conriction for 
riolation of weight restrictions imposed by ICC regulations would not 
seem likely to result in public outrage or boycott of the company's 
product or serrice, and the deterrent or coercive effect of such a re- 
quirement would accordingly be limited in many cases. See Comment, 
h o - t y ~ i ~ , g  Conmunity Coj,tt*ol. supra note $3. at 987-B9. which 
disci~sses the a~~plicabilitp of the term "n~oral opprobrium" resdting 
fi-0111 :I c~iniinnl convict~oii to 1nrge ienclocrntic) corporations, and 
concl~~tlrs that, largely because of the attitude of the press ton-arc1 
corporate convictions : 

hppirent l r  therefore little moral opprobrium attaches to 
the conricted corporation except in the 11iglily unusual case 
because few members of the gener:il public are ever a r a r e  of 
such conviction. 3Zoreorer. even in the unusuid case. like Gen- 
e1w7 ETect~*ic. the opprobri~~ni is shunted awn? from the cor- 
poration and focusccl upon tlie conr-icted individuals. It is ~ u l -  
likely. therefore. that the threat of tnrnisl~ing moral oppro- 
brillm is significant to t l~o  enclocratic corporation il! torlns of 
profit diminution or e tfectiw deterrence. 

In  addition. the Conlnlrnt notes that while informal '.black-listing': of 
the convicted corporiltion by cwtnin members of the public. through 
sich me:lns as refusal to extend loans or credit, '.is frequently men- 
tioned. in practice i t  is n r w r  e~nployecl." IPl~ile :~ t t i i~h inp  such a pub- 
licity requirement to R corpori~te conviction might to some extent 

L1 -. Scc not r  71. supra. 
115 Cono. REC., supra note 72, n t  11. E389. 



increase Lcpublic awnrenessi' thereof and perhaps result in a greater 
degree of L'moral opprobrmm,!: i t  would probably not be likely to 
result in --~ter degree of "informal Mnck-listing." 66 

I n  additlon, consideration should be given to the possibility of au- 
thorizing the imposition of tines upon cor orations that are p t e r  in 
amount than fines nnthorized for indivi $ uals. This has been done in 
several Federal stntlltesF7 and such provisions rtre contained in certain 
of the recent Stntc Code revisions?\As hrw h e n  noted, in some in- 
stnnces the t lreat  of 11 snbstantial cofporntc iinc rnuy produce a greater 
deterrent effect upon the corporation's ofiiccrs and employees than 
the threat of personal penalties. I t  would seem that. the provision in 
the proposed sentencing clmpters of the new Code authorizing n fine 
equal to double the p i n  (or loss) created by the riolation could be 
expected to exert sufficient force to deter or coerce the conduct in- 
volved in most such instances. Bnt it may 1% that  a case could arlse 
in which the amount of the gain (or loss) caused by the conduct is nn- 
relnted to the nlotivntion for the ~iolation: to corer such n case. n fine 
detcrminecl by some other standard could be autllorized. The New 
York and Michigrul statutes, in addition to providing for n double 
the @in or loss fine, increase the fine authorized for individuals in 
cases of corpornte violators. But in both statutes, even for a felony. 
the masimum such fine is $10.000. I n  some instances this figure might 
be regarded as too insubstantial to constitute a deterrent influence 
upon potential I-iolntors. Another standard which has been suggested 
is n percentage of the i ~ t ~ ,  capital, or  taxable incomc of the cor- 
pomt.i~n.~"t would seem that instanccs in ~rllicll the tllrent of n 
substantial corporntc fine wonld lmvc grenter deterrent. force upon cor- 
porate personnel thnn personal sanctions, yet which mould not be 
reached by the double the gain or loss provision, would best be dealt 
with b r  authorizing hi her fines for corporntions than for individuals 
@nerd1 , as do New 6 r k  and Michigan. and emit t ing even greater 6 fines to e authorized in particular statutes 8rected to situntions in 

The tendency of the I m s s  nnd the public to focus on couricted individuals 
rntller than the  corporntion itself suggests thnt n more effectire for111 of the 
p~il,licit.v reqnirenlent ~uight  be to  make the rtquireulent depend not upon the 
c.otyorotc conrictiou Imt up011 the conciction of the i ~ ~ d i r i c l ~ ~ n l  n-itl~in the corpora- 
tion who is nctnnlly reslmnsible for  the violntion-the co~npany coultl IN. 1)roirght 
into court a s  a conrsequence of the conviction of  it^ Innnnger 1m1 directed to 
:~tlvertise the  fact  and nature of his co~lrictiou and his connectiou with the corn- 
pnuy--or to require il~clusion in the notice of identification of the Intlividuals 
involred and the facts sormnnding their couuuissiou of the offense. In this ron- 
nection, and in connectim with the unjust enrichment p i n t  discussed a t  note 98. 
irtlrcr, i t  sl~ould be notccl that while one a111 imagine nlternatirm to corporate 
c.rimlnal linbility. sucli RS imposing fines i111d other mnctions upon u cvqmr:ltion 
pr1rsuant to conviction of a n  iudividnal for nn o f f t ~ . ~  committed in lwhnlf of the 
cor]wrntinn, nnd providing n vehicle for  effective c:iril recovery of u n j u ~ ~ t  profits 
(or l o s e s )  such 11s n ~ o v e r n t ~ l ( ~ t - l e d  clt~bw snit. these nlternatives nre 110t Iilcely 
to 1m ndoptccl. nt l ~ s t  i l l  the ini~lirrlllttefi~ture. r~nd  t 11:tt therefore the question of 
whether and to what cAstcnt to retain corporate crinlirl:~l 1i:lbilib u ~ u s t  be mlsid-  
wed not in the light of iwt in the absence of the lmssible alternatives. Tile pnh- 
licity requirement and ~nvernmcnt-led clnss suit idens. then. m n r  more renlis- 
ticnllr be considered ns (~dditintlal sanctions n r i s i ~ ~ g  from a corporate conriction 
thnn ns a l t e r n a t i r ~ s  to corpornte criminnl linl~ility. 
" Scc? Appendix B. 
" i\'~n PORK REV. PEX. LAW 9 ,%.I0 WcKlnney 1967) : J11cn. REV. CRIM. CODE 

I 121~5 IFinnl Draft  1M7). 
See Comment. Inorcaeing Co?trmunity Control, srrpra note '53, a t  295. 



which even the fines for corporations generally cannot reasonably bc 
expected to have a deterrent effect: in such cases, Congress could con- 
sider the size of and other relernnt facts about potential offenders in 
the particular industry or area covered by the statute and evaluate 
the size fine which would be nccessarg to deter or coerce the kind of 
conduct governed thereby. 

Finally, the severe sanction of mandatory dissolution of the cor- 
poration pursuant to conx-iction could be authorized. This sanction is 
riot without precedent in Federal law, nr~d the Model Penal Code 
(8  6.04(2) ) provides that the court may order the charter or certificate 
authorizing a foreign corporation to do business in ,the State revoked 
where the board of directors or IL hig11 managerial agent has, in con- 
ducting the affairs of the corporation, "purposely engaged in a per- 
sistent. course of criminal conduct, and . . . for the prevention of fu- 
ture criminal condmt of the snme character, the p ~ ~ b l i c  interest re- 
quires" s~lcli revocation. Autllorizntion of s ~ ~ c l i  a sanction with respect. 
to Federally cliartered institutions involved in serious offerlses would 
be a possibility. as ~vould autliorization for the court to require a 
State-chartered institution to "voluntarily" dissolve if a Federal in- 
terest would be promoted thereby. 

B. EV.tI,V.\TIOS O F  l'.tRIOOS MEANN O F  DISTRTRUTING RESJ?ONSIRILI?T, I N  
TERMS O F  SPECIFIC CATEGORIES OF OFFENSFS 

When the new Code is adopted there will be three basic types of 
Fedeml offenses : 

(1) offenses defined by the Code; 
(2)  offenses defined by stntutes other than the CMc but subject 

to the provisions of section 1006 of the Code (LLregdatorr of- 
fenses") : and 

(3) offenses defined by statutes other than the Code and not. 
s~ibjeot to section 1006. 

The first type of offense will in the main be composed of cornmoll 
la\\--, or "mlila in se'! offenses, sncli as inurder, robbery, theft, and 
€mud, wliich in\-arinbl~ involve intentional, knowing, or reckles 
conduct which causes or is highly likely to cnuse an  immediate injury 
to another. The second type will consist mainly of "mnla proliibita" 
offenses, or riolations of iLpropliylnctic" regulations, ~vliich arc clc- 
signed to prevent Iwrtns from oc*curring, rntlier thnn to punish per- 
petri~tors of actnil1 Iii~rms: offenses involving violations of record- 
l;eeping ;lnd r e p o r t i ~ y  rquireliitl~its, and safety regulations imposed 
upon interstate rnilro;~ds. truckers, :~ncl airlines are es:mples. Tlicse 
rio1:ltiotrs :ilniost never involve nrl intended :uid immecli:~te injnry to 
:uiother-in mnny c:ises the ~ ~ C L I I  t h t  so~neone  nay be hurt ils a result 
of his coltduct never occurs to tllr otfender, even tliougli his riolntioli 
of the 1:1w is willful. Indeed, i n  many instances. such offenses ("strict 
liitbility" offenses) do not del)entl lipon intent or any other degree of 
culpnhility. 'ITnclrr section 1006, nonculpnblc riolations of statutes 
subject thereto will be punislir~l~le only ns infmctions. Statutes rlot 

DOE.g.. Foreign Rnnklng Act (12 1T.R.C. $617) (-ln,r corporntion orgnnizrd 
under the Act violates the .\ctls pmhibition against tmding br such 
corpnrntions in mnimodities or flsing prices of commodities mny forfeit its 
charter). 



made subject to section 1006 wiU be required to state ex licitly ( p r -  if suant to proposed section 302 (2) of the new Code) for o enses punish- 
able other than ns infractions, that "a person who e n g a p  in the 
conduct but not culpably commits the crime," in order to ~mpose strlct 
liability. The third type of offense will be composed, i t  is assnmed, of 
offenses which are thought to beneither serions enough to be defined in 
the Cocle itself nor inconseq~~ential enough to be subject to the "repla- 
tory offense" provisions of section 1006 : it would seem likely that most 
will involve willful violrtt.ions of statutes repilatin business conduct. 

offenses under regulatory statutes." 
R, For tlie purposes of this pnper. these offenses r i l l  adled 'honcode 

Tho Code provisions for corporate liability would apply to all three 
types of Tklernl offenses. unless :L s~ibseq~leiit statute slioulil esplicitly 
provide that liability for m y  partici~lnr conduct or offense was not to 
be determined in accordance with the provisions of the Code. 

The considerations involved in determining how to distribute re- 
sponsibil itp for offenses mnmit;ted in lwlialf of a cornoration are rllf- 
ferent for enc.h type of offense; the effectii-eness of directing criminal 
smctions to individilals nt any given level of the corporate hientrchy 
and to the (*orporntion itself will thus drpend to i l  grcnt extent upon 
tlie type of offense songlit lo be prevented. An eraluiltion of the benefit 
to be p i n e d  from directing sanctions to each of the possible "targets" 
discussed above sshould proceed within such a frame of reference. 
( 1 )  O f e n ~ e s  Involving TPi7lfuZ Conduct Whic7i Causes or Is Likely 

To Cm8e nn Immzediute ?njury to dnothe?. 
This cnteporq- of offenses incliides not only the common law crimes 

defined by the Code itself, but also rnnny offenses defined by statutes 
other than the Code which are essentinlly similar in nature to the 
common la \I- offenses-vnrious brnnds of f mud, such as securities fraud, 
income tas  fraud. misbranding or mislabeling food or d r u g  with 
intent to ilefraud, are esnmples. I n  addition. the commission of a 
common I n \ v  offense mny invol~e R rioliltion of R criniinnl statute qtlier 
than tlie Code-for csanlple. reckless clesign, n i n n ~ ~ f n c t ~ ~ r e  or mainte- 
nance of planes, trains, ships, or nutomobiles, which results in an 
accident causing death: iissault by reckless disregnrd of the personnl 
safety of others by siniihr design. mnnufacture or maintenance 

I t  seems clear that all individuals connected with a corporat,ion 
on behalf of whicli such :ln offense is committed who can be shown to 
hare hn~~l~oreil the intent to cause tlie injury (or to have acted with 
the kind of c~ilpability required for tlie offense) should be punishnble 
for the offense. To rxculpnte such indiriduals by reason of the fact 
that they ticted for the corporation rnther than to further their own 
personal interests would g r e a t l ~  impair tlie deterrent effect of criminal 
snnctions in the business area. The possibility of authorizing the addi- 
tional s>~nction, against an individunl offender, of disqualification 
fi-on1 further en~ployment in the industry in which the viol t' 1011 OC- 

A myrind of ennmples can be conjured u p - r e c k l e s u  Inlwling of poisons; 
rwklcss clcsiw, manufnctnrt.. :mi sale of baby cribs with hinge which cm.=es 
stmpulntion of a baby : nfllfnl mnrketing of a diet pill hmn to hare unh-nonn 
and m i b l p  fatal s i d ~  effwtn which causes dmth or injliry ; reckless distribution 
of f ira~nns,  resulting in ctwtl~ or injury: reckless disregard of safety conditions 
in mine% resulting in dec~th or injury. 





ual manager in whom the primary discretionary authority with r q e c t  
to the emplozee committing the offense and/or the area of the corn- 
pany's operations in which the offense occurrecl. could be held account- 
able, not for the offense co~nmitted by tlie employee, but for his own 
breacll of d u t ~  to prevent the conmissiori of tllc offense. 

Finally, responsibility for the offense mily be extended to the 
corpomtion itself. 

Recognizing thnt the need for and effectiveness of the corporate fine 
are not. :is great in t l i ~  aren of comnmi luvi oll'enses, which are hmvilg 
punishable a t  the l e d  of commission, as in the area of the "mala 
~rohibita" offenses, the Jf ode1 Penal Code nerertheless retain corporate 
liability for the more serious offenses. but on a restricted basis: the 
corporation may I)e convicted only in cases where direct involvement 
of corporate mnnngerneat cnn be slio\t-11. The principal lrnson for re- 
taining corporate liability for aicli oli'enses, it would seem, is so thnt 
the corporation may be deprired of 11x1 %mjust enrichment resulting 
from the commission of offenses by its  agent^."^; I-ncler the new 
Criminal C ~ d e ,  n file of double the pin (or loss) resulting from tlie 
comlnission of 1111 offense will be authorized, so that, if corpomte lis- 
bility for conmlon luw offenses is retained, it would be possible to  force 
the corporation to disgorge its illegal profits. But it should also be 
notcd tht~t. whatever necessity for si~ch a corpolnte fine might exist 
mder present law ((for esnlnple, nonenforcement by private indivicl- 
uals under equitable or other civil remedial principles) could be 
eliminatecl by pro\-iding for an equitable proceeding to be brought by 
t.he government to recover from t.he corporate coffers any profits made 
and/or c1:umages suffered as n result of the ofl'ense. To deal with cases 
in 11+1iicl1 many private persons are injured !IS a result of the offense, 
perhaps provision could be made for a "class" action in rrliich t!ie 
government represents the "class." This would relieve private In- 
diviclunls of the often prolubitive (pnrticultlrly where individual 
losses :we sm:~ll) expense of a private suit, which often lessens the 
impact upon corporate m:lnagers of the possibility of a large civil 
recovery against the corporntion. This would not only have the effect 
of cle1)riring the corporation of any unjust  enrichment but would also 
psniut conlpenmtion to tliosc 11-ho rcnlly suifer the consequences of the 
crin~in:~l condnct.08 A clisc~ission of some of the major points which 
rrould be covered by a statutory scheme providing for a gorermlcnt- 
led class suit device is contained in the Extended Kote appended to this 
melnornndum. 

J~ODEL P~nar. Ckm 8 2.07. Comment a t  1M (Tent. nrwR No. 4, 19.55). Also 
mentioned is the pssibi1it.r thnt a rrimc might be c*rrnmitted in a State by a 
foreign corpordtioll. nlld the g11ilt.r individual be outride the S t a t d ~  jurisdiction. 
Id. nt 15W-331- Thin consider~ltion ~ o u l d  seem to be mr~c11 more rchlerant in con- 
nection with a Statv code thnn rl Federill cncKlr, n l t l rc~u~h the posiihilit;r of viola- 
tion of I"edeml Inm by a n  ultlividiinl iwting for  11 non-U.S. corpnmtion who 
promptly leaws  tbc countrp exifits. 

-Cf. Comment, Increasing C'on~rnunitu Control, ntcpra note 73, a t  298-300, 
svggestirlg a s tatntr  liroriding for an i n d q ~ n d e n t  civil snit  by the gorernment 
aminst  n corporation rluirged with a crime to "titti~c+~" Illegnl profits, and :I cliiim 
proml i~re  n-hereby p ~ r w n s  injure3 coultl remver N I I V ~  d m ? g e ~  ns they tanld 
Prore froxn the pverr~ment ,  to the extent of the ~over~ lmenl ' s  recovery. I I ~ I I ~ ,  
beyond that from tlw d e f m h n t  mrporiltlcnl. This al~ggestion, Ilowe~er, would 
inrolve thc mllabor:~tion of ritlvmsnriw l~fter the government rm-ow-. ancl it 
would we111 that  a rlnss action device \\.or~ld be superior for t h  reason, m o n g  
oaers ,  thnt no snch coll:lborutio~l \voulcl be required. 



7\'liilo it is possible tlmt an individu:d might! be restrained more by 
tho threat of iL corporate fine than the possibility of per*sonal prosecn- 
tin11 for tho con~m~ssion of n coninion law offense, it would seer11 that 
such a situation would exist only when the possibility that  the sche~ne 
:~nd his connection with i t  will be  disco^-end seems slight and tlle 

otentinl for profit to the corporation relatively p a t .  I n e r e  the 
$ifficulties of locating the guilty indiriduals m d  proving their 
particip:~tion in the oflense are great, corporate liab~lity can be a 
Iinndy substitute. I t  also presents an alternatix-e to the jury \\-hich 
synpatliizes with tile indiridunl. The tendency for prosecutors and 
j11ric.s to pin h b i l i t y  upon the inanimate corporation and escuse the 
guilty indiriduals is well And, while the Model Penal Code 
comnientaq- to section 2.07 suggests (a t  150) that  "one would not 
anticipate the same reluctance on the part of juries to convict [for 
offenses m d a  in so] d ~ i c l i  seems 
offense is a regul~~tory crime," in 
tho guilty officers and convicted the 
nonregulntorg crinioconversion 
knowingly and v i t h  criminal intent." loo 

The possibility that tlie availability of corporate liability might 
nct,u:~lly impair the efl'ectiveness of kdiridnal sanctions should not be 
l ig>tly dismissed. 

bemtor JlcClellan's recent statenlent, in introducing the "Corrupt 
Oqanizntions -1ct of 1969" (S. 1861). that "publicity is one of the 
~nost effective :wtions we hare against the organized criniinal" lo' 

1)oints ul) the l~:~iliculnr approl~riateness of authorizing the attachment 
of a pul)licity sanction to a corporate conviction for serious ott'enses. In 
this arm, where the deterrent efrect of heavy autliorized terms of 
inipriso~l~nent is absent, in the case of the corporat.ion itself if there 
are cases in which the snnctions directed to the individuais in &lie 
corporation me deenled insufficiently eflecti~-e~ the threat of tldverse 
publicity flowing from a corporate conviction could 1-eq well exert 
:L greater cleterrent force tlinn the threat of even a rely large corponte 
fine. Should a large competitive tmnsportation conipany face a m m -  
sl:~ugliter prosec~~tion for failure to equip its stock with ~dequate  
safety devices, for example, tlie threat of public condemnation and 
perhaps boycott of its services would seem to be more serious than n 
fine. 

Finally, tlie latter type of case would also c d l  for the application of a 
government-led class suit device lo3-not o n l ~  would plaintiffs bo able 

Rec, c.g.. Jfonn. PEXAL Con& g 2.07, Comment at 149 (Tent  Draft So. 4, 
19Z)  ; Comment, Itlcrcasing Conrrntrnity Cot~trol. supra note 53 nt =; Ball 
R Friedrnnn, sripm note Zi. a t  218; Kadish. supra note 73, a t  431. See al.80 the 
cSn.ses cited attprfr, notes 1%-2. 

dfagnolia Jfotor & Logging Co. v. united StUfe8. 264 F. 2d 950, !%%-%A (9th 
Cir. 19.59). quoted supra a t  note 19. 

115 Coxo. REC. Q. 3856 (daily ed.. Apr. 18,1969). 
la It should be noted thnt publicizing n conviction should not evoke the snme 

criticism as pnbllcizing an investigation. Bee gm~erally Lemor, ddn~inistraiir;e 
. . I ~ ~ I c N  Ywcs  Releasc8: Pliblic Infor~ncrtion r. Pricate Ii~jttry.  35 Gm.  WARE?. 
L. REV. (L3 (1968) ; Rourke, Lorc E?lforccrncnt Throrrgk Prtblioity. 24 U. CIII. 
1,. ~ E F .  325 (1957) ~ (d iacus ing  tbe use of preconviction publicity n s  n law en- 
forcenient tool nnd methocl of n&ministrnt.ive regulation). 

la gee Extended Sote, infro. 



to obtain compens:ltion nt 'less expense tlinn thmu-gh individunl suits, 
but the defendant company would be better off, smce it would be-re- 
quired to prepare only one basic defense and could settle all c l a m  
against it in a single :&on. 
(2) Regdatory Offenses for IVhich Liability 1.s Sought T o  Be Im- 

posed Under Szdsection (5') ( a )  of Section 1006; Strict Liability 
0 ffenses Under Ofher Stcrfu fes 
As noted above, tlie duties hposed by strict liability statutes, such 

ns the Food and Dru r Act, are inherently performable oldy by liigller 
echelon personnel-t I. lose corporate officers nncl employees who nre in a 
position to forniulnte or affect company policy with respect to t l l ~  man- 
ner in \\-hich the conlpany's product is m:inufnct~md and distr~buted. 
The statute forbids :t tvsnlt (that. is, the distribution of ndulterrtted 
or misbranded food or drugs) :~nd  mts tho burden of preventing 
the result on all those \\-it11 a responsible s1l:lre in the busi?ess ~ W ~ S S  

~ r d u c i n p  the result. I t  seems quite clear tli:lt, as a prnctlcnl matter. 
the assembly l l lo worker following t t  set procedure for labeling !rho 
puts labels on jars as they come. don-a tlie conveyor belt is not In a 
position to influence the method pursutmt to which the process of Inkl-  
in is conducted. Consequently, nlthouph lie may be said technically 
to % a ~ e  been the "nctor" who committed the crime of "niisbranding." 
the coercive effect of criminal sanctions directed to him is probably nil. 

The performance sought by the striot. liabilit?; statutes and coerced 
by their crimind snnctions can thus only he etYected by directing the 
snnctions to the coliipnny's head of quality control, or other responsible 
oficial with authority over the process lending to  the result roplnted 
by tho statute. 111 conventional t e l l s ,  ho is not the ';actorw with respect 
to the act of putting tlie wrong label on :I procluct, d thougl~  he might 
bo said to  be tho "actor" with respect to its distribution in such a con- 
dition. In any event he is the one to \vliom the statute's snnctions 
should be directed. 

I n  addition. his superior, such as tlie rice president to whom he is 
responsible. might be directed by the statute to p r e ~ e n t  the result (al- 
though he is not direct1 connected with the cllstribntion process) if 
he has general responsi&lit ~ 5 t h  respect lo operation. However, if 
the superior wonld not be E eld to be mi tlctor or accon~plice in the 
oll'ense, it would seem that if such a duty were imposed upon him, it 
perhaps should not be subject to the strict liability element of the 
otfense: he could be given a defense that he exercised estraodinpry 
am. or dne diligence. or met some other stnndard of care in findmg 
w a p  in which to reduce the likelihood that an ofTense of tlie type 
which occurred (but not, perhaps, the ,articular oflense which did 
in fact occur) would be committed.104 ~ l l e  imposition of such a duty 

IMThe Mmlel Pennl Code provides for n defense for the curpornlion in 1111 c n s e  
in which i t  can be ~lia\vn that the mtnaaers cxerc4sc.d due diligenw to prevent the 
mu~mimion of the offense. except in caws of nlwdute liability. The Model Penal 
Code does not s~mlfg ns to ~1w)nn'biIity of the individuals in the corporntion 
(except to ~ r o r i d e  t1111t there is no ddeu-w for an indiridnal that thr act was 
~rrfomecl  in the coqwrnte name or that the duty to net was imposed on& upon 
the corprnte hodp and not upon him personally), I~ut the commentary reflects the 
r~ssnmption that cqmrnte ninnagers who are "artors" would be held strictly liable 
for absolute liability off 'en.~.  MODEL PENAL COIIE, g 2.K. C Q I I L ~ ~ I I ~  a t  152 (Tent. 
Draft Xo. 4.1955). 



would tend to increase the coercive effect of the statutory sanctions at 
the level of the corporate hierarchy 3d1ere the greatest power to insti- 
tute procedures des~gned to effect compliance exists. 

I t  11-0u1d appear that the strict liability area is the area in which 
the argument in favor of retention of corporate liability is the strong- 
est. I n  rn:lny instances the prospect of prosecuting the ~ndividual who 
would be regarded under Dotterweich as .'responsible" or  the "actor" 
(or of obtaining a conviction) is a bleak one. It may seen1 eminently 
unfair to brand as 11 criminal n person who perha s has taken steps 
beyond the call of dlity to attemp( t~ reduce the possi % ility of violation, 
yet also seem desirable to prosecute someone. I n  such situations the 
ani la ldi ty  of corporate liability is quite useful. As noted above, tho 
Justice Department often drops n charge against an individual who 
shows tlitlt he has taken steps to correct an abuse in eschange for a 
guilty )lea by the corporation. 

I n  idlclition, it sholild be noted that the effect of the threat of a pub- 
licity requirement attaching to :I corporate conviction would seem to 
be es cinlly potent in the food and drug a m ,  perhaps more so than 
the t IF rwt  of personal conviction to the individual -'actor" or "actors." 

The food and drug area would :dso seem to be particularly appro- 
priate tor the govcrnnlc~nt-led class suit, especially if i t  were specifi- 
cally provided that violation of the statute constitutes something in 
the natlire of '.negligence per se," so that roof of lack of due care 
m d  foreseeabili tg \vonld be el i~ninated.~O~ h e  necessity of proving 
proximate cause could also be eliminated in these cases, leaving only 
the burden of proving inclusion in the "class" intended to be pro- 
tected by the statute and tllc aniount of damage suffered on the 
plaint ifl'.'06 

(3) Cdpab7e Regulatory 0 ffemes and :Voncode Ofensea Under Reg- 
ulatory Statute8 
Offenses which would be likely to be committed in furtherance of a 

corporate enterprise-other tlian the traditioml crimes involving evil 
intent and strict liability offenses-fall within the middle category of 
violations of regulatory statutes. As noted above, they may or may not 
be punishable under the n e r  Code as regulatory offenses under sectlon 
1006; for the purpose of drafting a statute on corporate criminal 
liability, wlwther or not they :we so punishable is substantially 
irrelevant. 

The criminal sanctions attached to regulatory statutes ma be B vie\\-ed as Teapons to be used in enforcing (a) economic policy an (b) 
general welfare legislat.ion.lo7 They may be seen as tools by which tho 
government may coerce private individuals to conduct t h e ~ r  affairs in 
nccordt~ncc standards set l y  the governnient in order to protect 

Sce Orthopedic Egtrip. Co. r. Eut~ler,  276 F. %I 45.5 (4th Cir. lW). in which 
it was hcld that riolntion of the rnisl~mnding prorlsims of the E'md and Drug 
Act is "negligence per sc" under Tirginia Inn. so that proof of proximate cause 
!\-\-as d l  t1111t wns rguirnl  mid the ~ l r n ~ t w t s  of due care and foreweability need not 
be esplni~~ctl to the jr~ry. 

8ec gcncrally Estentld Sote, irrfrtr. 
See gctuually Ball C Friedmiin, supra not& 5.5, and Radish, atipra note '73, in 

which the effwtirenew of nnd basis for criminal mnctions in the regolatory tield 
nre discussed. This menlornndum assumes that the use of criminal sanctions in 
the regulntory field is appropriate nnd useful. 



tho nation's economy as well as tllc persond and property interests of 
other privnte individuals. 

Culpable  regulator^ offenses and noncode offenses under ~ ~ g n l a t o r y  
statutes thus include antitrust offenses, w well as violations of specific 
a n d a d s  w,t by statute or admintistrative regulat ion ~vith respect to 
businesses pro\- id i i  or using the facilities of interstate commerce 
(for example, the trnnsportation, commnnicl~tions, natuntl gls, and 
other p w e r  companies). In addition, they inc.1ude violations of 
statutes and regulations requiring that records be kept, reports sub- 
mitted, and licenses obtained (for regubtory rather than purely 
revenue pnrposes) ; suoh stntutes and regulations constitute the means 
by which the government obtains the information necessary to set spe- 
cific standards and determine rrhether they are being For these 
culpable .offenses (as well as the str ict  liability offenses the general 1 o b j d v e  is one of coercing private industry to do more t. an is needed 
to pmtect its own interests in order ~o avoid encroaching on the rights 
of others, rather t~hnn one of deter o r  restraining ~t from acting 
on the temptatinn to encroach on rights in order to securo 
an ndvantage to itself. Failure to perform the required conduct, en- 
f o ~ i b l e  by criminatl snn&ons, is not considered morally rcprehensible : 
even where the failure is reckless, or even intentionnl, no specific 
intent to ause  an immediate injury to andher compmy or  specific 
individual (or knowledge rthat such a reswlt will flow f ~ v m  the 
conduct) is necessarily present. 

I t  is mi'bh reqxct to this middle category of offenses that the gratest  
confusion on 6he sltbjeet of corpomte criminality has cleveloped. 

It is in 'this area that ndmhist~=ntors, prosecutors :uld juries tend 
to seize upon the op ortuulity to let the artificial "person" take the 
rap for tlhe indim d' uals are in reality responsible for the 

As in t!he case of s t r id  liability offenses, compny policy with 
respect Y7) compliance with regdnbry stiandards or requirements is 
usually set not at. the level of &ual compliance or  nonmmplinnce, 
but. rather at the highest mmagerid or su e ~ ~ i s o r y  level. There seen~s 
to be a general belief C h a t  msny indiri CY unl employees who violate 
these x-egu1t1tm-y statutes do so beonuse they are under pressire, 
althougli not necessarily stated presure, from higher levels to increase 
profits in any way podble. In  such cases, i t  seems distasteful to 
prosecute inferior officials o r  em loyees "who are the tools rather than E the responsible originators of t e r io la t i~e  conduct." 110 Thus it has 
been noted, with respec;t to  the electrical equipment cases, that, '%he 

LGulpnhle regulatory offeuses and noncode offen- under regulatory statutes 
may be clistingui~hed from strict liability offenses (for esnmple, n ~ m l a t m  
offenses for  which liability is smgbt  to  be imposed uuder subsection (2)  ( a )  of 
&ion 1000) in that  in the latter case the bnnien of setting standards which will 
rrsult in the desired l~rotection is shifted to  prirate industry--crIminuI mndionv 
ctre 1-1 there to coerce prirate individuals to set such standnrds for themselves 
(cn~d, indeed, to con~ply with them once set). 

Sro the di.scu&on of esisting law, atrpra, a t  notes 18-21 and cirrmnpnuying 
test  : rec also note 08. 

"O Radish. supra note 73, a t  432. See also Lee, supra note. 65 a t  101 ("Frequently 
in the ceise of a corporate violation it is, however. cleslrnhle not to hold linble any 
offlrcr or.cmplosee who commits the prohibited act as, for  instance, delivering an 
illegal h u e  of securities or  charging an unlawful freight mte,  but to  hold liable 
only those miprior  officers who cause or order or whose ncgl igcm permlts the 



high policpakers of General Electric and other companies involved 
=aped prsonal nccount&ility for a criminal conspiracy of lesser 
offioials t at extended over several years to  the profit of the corpora- 
bions, despite the belief of the trial judge and most observers thnt 
khese higher officials either k n e ~ ~  of and condoned these activitia or 
were wiHfully ignorant of them." ll1 In addition, it has been noted 
that in many cases violntion by a lo~ver echelon employee "may have 
been produced by pressures on tlm subrclinates created by mrpornte 
managerial offici:ds even .tihougll tlle l&ter may not  ha^-e mtendecl or 
eren desired the criminnl bcharior and eren though the pressures 
can only be sensed rather than demonstrated." 112 I n  eibher caw the 
problem is essentially one involving the difficulties of locating and 
proving participation in the offense by such high-level policy 
fomulntors. 

A 'tviofdd response seems to be invited. First, a duty such as t h d  
described above, might be imposed upon the managers to know &out 
ancl to take action to prevent violations of law committed in behnlf 
of the corporation. -4s put by Pmfessor R ~ l i s h ?  such a step would 
~nake n "negligent onxission the Imis of acco~ultab~lity." 113 Increasing 
managements duties in this lnanner might also have an indirect influ- 
ence on trhe employee who might otherwise be tempted to commit an 
offense. by motirating him to comply ~ i t h  the law in order to keep his 
boss out of court answering a criminal charge based on the offense. 

The tendency of juries and prosecutors. as well as the general 
public, to s.pnpathize with the inferior employee, or ''tool'? of the 
cor orate policymaker, :uid to settle for a orporate  conviction only, 
so t 'i 1at no individual is held ~tccoiintable, reflects, in a way, the other 
side of the coin. Perhaps the second part of a. response to t l~e~prob-  
lem would be to create, h r  n lower level employee r h o  noltites 
the lam under either kind of p ~ w u r e  (that is, explicit or tacit) 
from above, a specific defense, similar to the general defense which 
has been considered by the Commission of "superior orders." The 
objections to creating n mnertll defense of superior orders apply 
nit11 prrntly diminished force in  n situation where (a)  the conduct 
inrolvecl is not considerccl niornlly wrong, (b) in most cases no one 
will be harmed as a result of the offensive, and (c) in many cases 
the defense exists de facto anyway. To a ply the sanctions of a 
statute to an employee r h o  must choose k tween  committing the 
offeme and losing Ais job seems e m i m t l y  reasonable when the 
offense is one which n i l 1  necesnrily cause hnrm to another: but 
when it comes to the regulntory-type offense, to force him to make 
a choice between doing something wlic11 he knows is against the 
law but which does not seem immoral to him, nnd which is not eTen 
p i n g  to l ~ n e f 3  him persol~iilly, and losing his job, seems unfair. 

prohibit& net or omission.") Thi8 thought may have I e n  behind the Supremc 
Conrt's statement in E'nitccl Stnlcw v. ATczo York Central & Hudson R. R.R.. 212 
1-24. 481, .4%7 (lw), that history hnd shown that the "statutm ng- rebntm 
could not he effectively enforced so long ns indiridunls only were subject to  pun- 
ishruent for riolntion of the law. when the giving of retmtes or c o n c d o n s  inured 
to the benefit of the rorporntionx of which the indir idu~b were but the irwtru- 
ments." nnd thnt criminal Linbility of the corporations n n s  therefore required to 
control the subject matter and correct the abuses aimed at. 

Kndifih, supra note 73, a t  431. 
US Monm PENAL CODE g 2.07, Comment at  143 (Tent. Drnft No. 4. 1935). 
* Radish, eupra note 73, a t  432. 



I n  the latter c m  it  may be said that the emplojee has no effective 
choice, concluded that one who cannot choose cllllnot be coerced 
or deterred ; directing sanctions to  such n person is therefore ineffec- 
ti\.e. I n  addition, in nlany instances the nwdability of snch n defense 
to n defendnnt wodd motivate him to clisclose to the prosecutor 
the names of the superiors putting the pressure on him to violnte 
the lnw in behalf of the conipany. This would nllevinte the ~roblem 
of locating and proving. guilt on the part of those truly responsible, 
pnrticulnrly if coupled v-ith the imposition of a duty to prevent 
offenses upon the superiors: Finally, i t  should be noted that the 
situation of an employee r~olating a regulatory statute in behalf 
of and under pressure from his employer is esentinlly dissimilar to 
the position of' a sole proprietor riolating under the pressure of 
compet.ition for profits (as well as from that of the poor mnn who 
steals brend under the pressure of hunger). I n  the sole proprietor 
case, the man is violating the law to further his personal, albeit 
business. interest, not the interest of any superior person or entity 
and, unlike the employee, if he is not responsible no one (nt lepst 
no individual) is. In  the case of the employee it is not n quest~on 
of individunl responsibility versus no individual responsibil~ty. but 
instead one of appropriate individual responsibility versus inap- 

copriate indiviclual responsibility by default. (Sote should also & made of the fitof that the reasons for glianting tho defense \vould 
apply equally to nn employee of a corporation nnd an employee of 
n sole proprietor.) 

If  the foregoing t ~ o  steps were taken, the justification for the 
corpornte fine based on (a) the distnste for prosecut.ing and con- 
victing "tools" and (b) the reasoning that management will thereby 
be encouraged to use due care to prevent offenses in behalf of the 
company would be eliminated. There N-ould accordingly be no sub- 
stantial reason for retaining corporate criminal liability for r e p -  
Into -type offenses. But e-ien if corporate liability were retnined 7 for t lese oflenses, whatever .'.debilitntmg efleck" the availnbility of 
the corporate fine as n sanct~on presently h:~s on the efi'eotiveness of 
indi\-idnnl sanctions could be expected to be devitalized, at least to 
some e~cent,  and perhaps to a greattclegree. 

Wlietlier or  not corporate criminal liabilitj is retnined, the pub- 
licity requirement and po-i-ernment-led clnss suit sanctions against 
the corporation could be quite effectire in the culpnble regnlatory 
area as 11-ell as in the other two classes of offenses. part.iculnrlg if 
additional safety legislation with criminal sanctions is pnssed nnd/ 
or c~iminal snnctions are added, for example, to the cnrrent automo- 
bile mfety legislation. The same rrould be true with respect to such 
other consumer protection legislation as may be enacted in the future. 

Finally, the culpable regulatory offenses would seem to be the 
dnss of offenses for which any authorization of liabilitv for gov- 
ernmental corporations would be most applwnrinte. I t  is in the aren 
of offenses deEned by regulatory statutes that government-relnted 
bodies operate enterprises, either in lieu of privxte hsiness (for 
esnrnple, urban mass trnnsportation, which cull no longer nttrxct 
p k h t a  capital or be aclequntely serviced thereby) 01. in ~dclition 
thereto (for esnrnple, municipal facilities n-hich are perllaps poten- 
kj t l I  contributors to air or  water pollution. or subject to safety repuln- 
tlons). I f  crimind liability is authorized for cities and other Lwr- 



ernmental organizations, however, it would probably be prudent to 
exempt them s )ecifically from the operation of the p ~ m t i v e  sanc- 
tions aathor izJ  by the Code (tlmt is, fines), limiting available sanc- 
tions to those which are remedial in nature-aj~proprirttely the class 
suit, and perhaps in certain inshnces the publicity requirement. 

C. PROSE<XJTORIAL DIG('RI.:TION USDER A BROAD STATUTE 

Assuming n rather broad statutory scope of criminal liability for 
corporations and unincorporated assiakions, and the authoriza- 
t ion of special sanctions agpinst such organizations, i t  seenls clear 
that much reliance must be plncecl upon the prosecutor's discretion, 
not only to select the approprinto target for prosecution in any given 
cnse, but also to decide mhetlicr or not to press for the imposition 
of special mnations. While the mver to prosecute woulcl be broad, t the exercise of tlie pon-er ~ ~ o u l d  e limited by discretion to situations 
in which prosecution of the corporation is more appropriate than 
prosecution of the human malefactors alone. I n  almost every in- 
stance, for emm le, an incorparrtted business orned and managed 
by a single indivic ! ual would not be the appropriate target of criminal 
pmsecntion : rather, the individual himself should be held account,- 
nble when he uses unlawful niethods in operating his business. Simj- 
Iarly. it may bc that there will never arise an instance in which 
cedain philanthropic associations, or associations with very small 
menherships should be prosecntecl, alt.houg11 liability is not limited 
by statute to lnrge associations organized for profit. On the other 
linnd, one of the most approprinte occasions for the exercise of the 
~ u t h o r i t ~  to prosocute a corporntion or association woulcl be where 
the offense occurs as a result of ditfused indiridnal responsibility-- 
a caw where absent corporate l id>ility, the only perpetrators against 
which a case could be proved are lower echelon employees. I n  addi- 
tion. a case where nmnj  persons ;Ire injured :IS a result of the offense, 
or one where the offense is one to which public attention should be 
tlire&ecl, would be appropriittc for the exercise of the power $0 
prosecute the corporation, making al-ailable against the organim- 
tion such additional publicity :~nd  dnnlnge snnctions as may be 
authorized by statute. 

Vnder such a l~road statute, then, the considerations discussed in 
pnrt I1 of this memoranclum may be viewed as indicative of the 
types of factors vhich would IN considered by the prosecutor in 
forming his ji~dgment as to wl~o to prosecute in a given case mrl 
the type of relief to be sought in the event of con\-iction. 

J f A J O R  POI>-TS TO RE COTERED 117' A STh'JTlVRY SCHEXE CRFATrNG A 
COm*XEST-TAR CIASS SUIT PROCEDIJRE 

Adoption of a gorernment-led c1,a.s~ suit device, either as an alter- 
native to corporate criminal liability or as an additional sanction 
against a corporntion convicted of an offense. would provide not only 
n greater deterrent impact th:in the threat of a corporate fine in many 
cases but also R vehicle whereby the rictims of the offense could in- 
expensirely recover damages for their losses. This extended note will 



disciiss some of the major points wit11 which a statute creating the 
device wo~ulcl be concerned. 

While the dedce is considered in connection with the corporate lia- 
bility pi*ovisions because its greatest impact uould be npon large. orga- 
nizations. such a stntutoig scheme could be extended to others than 
corporatiom and other organized clefenclnnts, nmkiilg the procedure 
applicable to all convictions under statutes designed to protect the 
pnblic or ti certain segment of it. It coulcl thus apply not only to cor- 
porations, partnersliil)~, :md uiiiicorporatecl one-man operations llar- 
ing nonowner employees, but also to the indiridual entrepreneur who 
is conricted of committing an offense oil his o m  behdf. In aclclition, 
it could also be nlaile to apply to governmental corporations and other 
government agencies. 

Such a statute ~ ~ o u l d ,  in effect, create a Federal civil cause of action 
for all persons fo~ulcl to  be within the class which the statute clefining 
the offense wns designed to protect to recorer damages for the injuries 
sou ht  to be prewnted by t h t  statute. The statute could p r o d e  
e x p h t l y  that  the Federal court in which the conriction is had has 
"subject matter jurisdiction" over the prirate claims, so that diversity 
of citizenship wonlcl not be required. I t  coulcl proricle that the claims 
of all the plaintiffs could be aggregated in order to fidfill the juns- 
clictioilal nrnount requirement of 88 V.S.C. 1331, or it could dispense 
with the requirement altogether, granting jurisdiction without regard 
to the amount in controrersy (see, e.8.. 42 1T.S.C. 8 1981) ; the private 
claims could be consiclerpcl as being within the court% ancillary jnris- 
diction in connection with tlie crinunal case pending before it. 

The statute could be based upon the theory that violation of the 
statute crcnting the offense is negligence per se, thus dispensing with 
t.he usud requirements of lack of clue care anel foreseeability. This 
would be particiilarly appropriate, in the case of corporations, if the 
corporation is given a defense of clue care on the part of mana,ocme?t 
in connection with the criminal offense. Even in those situations in 
rrhich such a. defense is unarailable, the criminnl offense would gen- 
erally depend upon some degree of ~il lf i i lness on the part of the of- 
fender. As to foreseeahilitg. the theory behind the negligence per se 
rules wit11 respect to violation of statutes seem to call for elimination 
of the nec~ssity of its proof. The statute colilcl also eliminate the 
necessity of proving proximate cause, proriding that the plaintiff 
must only show that he is within the class of persons intended to be 
protected by the statute defining (he offense and that the clamage he 
suffered is of the sort so~igllt to be prevented by it. Altcumatirelp, it 
could provide that such proof constitutes a p~sumpt ion .  or prima 
facie case on the issue of proxim:ute calm, or the traditional proximate 
cause rules could be retained. Finally, some clisposition would probably 
ha\-e to  be made with respect to the defense of contributory ne~ligence ; 
perhaps a restricted version (failure to exercise slight or minimal care 
to avoid t.lle in jury, for esample) co~dcl be anthorized. 

The statute could list the offenses or statutes clehing offenses which 
mlild create the cause of action and trigger the class suit dex-ice, or. 
it coulcl describe the type of offense or statute to n-hich i t  referred. 

Perhaps the statutes covered n-oulcl be limited to those clesipecl to 
protect the personal health ancl safety of consumers or einployees 
protected : on the other lland statutes designed to protect. against fraud 



generally and other pro erty danlnge could be included. Or  the statute 
co11lc1, in a manner simiyar to  the replatory offense pmnisions of the 
proposed new Code, be triggered by a- provision in the statute defining 
the offense. 

7T7laterer disposition is made 11s to the above elements of proof, each 
plaintiff would be required to sllow the amount of dan~;tges suffered 
l ~ y  him. I n  rtddition, the stattila could proride that the government 
could prore the illegal profits mide by the defendant as a result of 
the offense, and, in the event that such profits exceeded the proved 
private claims, authorize the collection by the gorernment of .such 
profits to  compensate it for its costs in connect.ion ~Ali the civil suits 
and/or criminal prosecutions: any excess could be distributed to the 
plaintiffs to cover their costs, and the escess above that, perhaps, pro 
mtil according to proved damages. 

Several procedural points sl~oulcl be covered. First. the type of 
clnims conte~nplated would constitute the suit a Rule 23(b) (3) action 
under tlle normal class suit rules-that is, cornlnon question of lnw 
and fact. Under Rule 23 in this type of suit. notice must be given to 
all members of the class, and n11 those who receive notice and (10 

not request exclusion froin the class :\re bouncl by the juclpnenl, 
whether or not favorable to them. The new statute could continue 
this rule, or i t  could provide tllat a11 \vBo receive notice :Ire con- 
cluded by the judgment. whether or not they ~ i s h  to join. While the 
latter ~ o u l d  be fnvorable to t l ~ r  tlefe11d:int and to those menibers of 
tlie class with smaller clni~ns, persons Kit11 large claims would in many 
instances prefer to settle their claims in independent litigation. 

I f  it TRS decided to esclude those who do not wish to participate, 
provisions :IS to the effect of the class suit on independent suits would 
be required. First, a time limit within which the government suit 
must be filed wonltl be necessary. The statute could provide that the de- 
fendtmt could request n stay of all private snits filed before that date, 
or the date within which private claims must be filed in the govern- 
ment action. I f  i t  is desired to pernlit the judgment in the pvern-  
ment suit to be i~~troducecl in cvidencc in subsequent prirate suits, 
provision could be made for tolling the statute of linlitations during 
the pendency of the governlent suit. Permitting the go\-ernment 
judgment to be introduced 21s evitlrnce in :niy such independent pri~:$e 
suit would be beneficial to those with large claims choosing not to jom 
the class suit. However, it would probably hare the adverse effect of 
encouraging 4>eople not to join, but rather to wait and see the result 
of the class suit-second-guessing the outcome. 

The statute could provide tlli~t claim forms be sent to  the "class" 
along wit11 the notice, and class lnembers conld simply fill them in 
and return then1 to the rel)rcscntntire (the government or an attorney 
appointed by the court to r~present the class). 

[-ncler Rule 23, n class suit may not be dismissed or  compromised 
without the approval of the court. The new statute might change this 
rule to give tlle defenclanf the riglit to wcept and pay selected claims, 
usuallj- the smaller ones, ilnd contest larger ones. Compromise of 
clnims contested could be subject !o court approval. I f  tlie defendant 
chose to contest a claim tho plaintltl' m-ould be required to appear and 
prore his damage. with the clefrndant harinp the right to cross-ex- 
amine and submit contrary proof; othern-is the plaintiff would nerer 



have to appear. Many smnll claims which would never otherwise be 
reco nized could be handled and paid this \my. 

d i e t h e r  th proceeding would take phce before the court or a master 
would also hare to be decided. While under Rule 23, class actions are 
nor~nally conclucted before the court :111tl subject. to its strict super- 
vision, if the government, RS 'an uninterested party, was given the 
duty to represent the class there would be less chance of abuse than in 
the norm1 case where the representative is himself n member of the 
class, and such close supervision might not be required. 

Filially the question of review rroultl hare to be dealt with. It would 
seen1 that in most cases review could be sought independent.ly, since 
the nu!ount of dnninges would be the only issue. On common questions 
provis~on coulcl be made for appeal by the representntire. 



( 1 )EXAMPLES OE' STATCJlT23 DEFINING "PERSON" TO INCLCDE CORM3klI?ONS 
ZLXD O'IWER .\R'I'IF1CXAL ESTlTIES 

C ~ m m o d i t ~ E ~ c h a n g e  ,4ct, 7 U.S.C. 2; Cotton Standards Sct ,  7 
U.S.C. $ 62; Grnin Standards Act, 7 U. .C. 8 72; Naval Stores Act, 7 
U.S.C. $ 952(k) ; Insecticides Act, 7 U.S.C. $135(s) : Sursery Stock 
Act, 7 U.S.C. $ 151; Packers and Stockyards Act, T U.S.C. 5 182(1) ; 
U.S. Warehouse -4ct, 7 U.S.C. $ 242; Perishable Commodities Bct, 9 
U.S.C. $ 449a(1) ; Tobacco Inspection Act, 7 U.S.C. 8 511 (a) ; To- 
bacco Control Act, 7 U.S.C. $ 515%; -Agricultural Adjustment Acts, 7 
u.s.c. $5 6O8a(9), 1301(a) (8) ; Peanut Statistics Act. 7 U.S.C. $957: 
Sugar Act, 7 U.S.C. $ 1101 a) ; Price Supports Act, 7 U.S.C. $1428 ( j) 
(by. reference) ; Federal b eed Act, 7 U.S.C. $1561 (a )  (2) : Inter- 
nat~onal Wheat Agreement Act, 7 U.S.C. $1642(j) ; Farm Labor 
Contractor Registration Act, 7 U.S.C. $ 2W1 (a) ; T~ansportntion, etc., 
of Animals for Research Purposes Act, 7 U.S.C. $ 2132; Securities Act 
of 1033, 15 U.S.C. $77b(2) ; Trust Indenture Act of 1989, 15 U.S.C. 
$ 77ccc(l) (by reference) ; Securities Exchange Act of 1934,16 U.S.C. 

78c(rt) (1), (9) ; Public Utility Holding Company Act of 1935, 15 
U.S.C. §'79b(a) ( I ) ,  (2) ; Investment Company Act of 1940 15 U.S.C. 
$ 80a-Z(P7)t (8) : Investment Advisen .!ct of 19M,15 u.Q.c. f 8 0 6  
2(16), (6) : bherman Act, 15 U.S.C. $7 :  Clnyton - h t ,  15 U.8.C. $12; 
Wilson Tariff Act, 15 U.S.C. $ 12 (by reference) ; Wool Products La- 
beling Act, 15 U.S.C. $68 (a) ; F u r  Products Labeling Act, 15 U.S.C. a 69(:~) ; Textile Fibers Identification Act, 15 U.S.C. $ 70(n) : Preven- 
tion of Unfair Methods of Competition Act, Importation and Sale nt 
Less Than Xnrket Value, 15 U.S.C. 5 71 : State Cignrette Taxes Act, 15 
U.S.C. f 375(1) ; Hot Oil Act, 15 U.S.C. $ 715a(4) : Xuturnl Gas Act, 
16 U.S.C. $ 717a(l) : Federal Firearms Act, 15 1T.S.C. 5 901 (1) : Auto- 
mobile Information Disclosure *!&, 15 G.S.C. $1231 (b) : Federnl 
Hazardous Substnnces Act, 15 1J.S.C. 8 1261 (e) ; Flammnble Fabrics 
Act, 15 U.S.C. $ 1101 (a)  ; Federnl Cignrette Lnhl ing - k t ,  16 U.S.C. 
$ 1.3.32(5) ; Filled Milk Act, 21 U.S.C. $ 6 l ( a )  : Inlport Jlilk Act, 21 
U.S.C. 119: Narcotics Import and Export Act, 21 C.S.C. 171 (d) ; 
Opium Poppy Control Act, 21 U.S.C. $ 188s(:~) ; Food, Drug and 
Cosmetic Act, 21 U.S.C. $ 32l(c) ; Poultry Products Ins ection h t ,  
21 U.S.C. 8 463 (c) : Nnmtics 3I:mufneturing t 21 u.s.~. 8 6OO (d) ; 
Internnl Revenue Code, 26 U.S.C. 5 T266(n) : Anti-IGckbnck Act, 41 
U.S.C. $ 52: Social Security Act of 1960, 42 U.S.C. $ 1301(3), (4) ; 
Atoniic Energy Act of 1951, 32 U.S.C. 6 2Ol4(s) : Railrond Retire- 
ment Act, 45 U.S.C. § 22Sa(k), (n) : Railroad Unemployment Insur- 
ance Act, 15 U.S.C. $ 351 (c) : Communications Act of 1934,47 U.S.(:. 
$ 153 (i) , (j) ; Interstate Com~ierce -4ct, part 11 (Motor Carriers), 49 
U.S.C. % 3@3(:~) ( I ) ,  part 111 (Water Carriers), 19 U.S.C. 5 9O2(a), 
part IV (Freight Forwarders), 49 1T.S.C. 5 1002(a) ( 1 )  : Federal 
Aiat ion Act, 49 U.S.C. § 1301(27) : Bills of Lading Act, 49 U.S.C. 
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8 122; Labor-Management Reporting and Disclosure h t ,  29 U.S.C. 
$j 402(d) (labor organizations) : Oil Pollution Act, 33 1-.S.C. 5 482(b) 
(adds owners, masters, officers, employees of vessel, U S .  officers, agents 
and employees) ; Bridge Act, 33 U.S.C. 5s 407, 511 (define -bridge 
owner") ; Longsl~orenien's and Harbor Worker's Compensation Act, 
33 U.S.C. $go!! (1). 

( 2 )  EXAXPLES OF STATDTEB IBCLUDIXO CQRPORATIOSG AXD OTHER 
ARTLETCELL EXTITIES IS THEIR PENALTY CLAUSES 

Dtunping Farm Products Act, 7 U.S.C. 491; National Housing 
Act, 12 U.S.C. $5 l73Oa ( j) (1), 17% (g) ; National Bankinu Act of 
1933,1.2 U.S.C. $j 3%; Federal Trade Commission Act, 15 u.S.C. 5 54: 
Commodity Credit Corporation Charter Act, 15 U.S.C. $ 7l lm(f)  ; 
Meat Inspection Act, 21 U.S.C. $5 88, 90; Cattle Contagious Diseases 
Act, 21 U.S.C. $8 117,122,127 ; Virus Serum and Toxin Act, 21 U.S.C. 
$ 158; Prmtke  of Pharmacy in China Act, 21 1T.S.C. $ 212; Federal 
Airport Act, 49 1T.S.C. 8 1118: Navigable Water\vays Act, 33 U.S.C. 
$5 1, 3. 406, 411, 419,449, 502; Californicr Debris Commission Act, 33 
U.S.C. $ 682 (any person or persons who \villfully or maliciously in- 
jure . . . ,4nd nny person or persons, company or corporation, their 
agents or employees, who sliall mine . . . in violation of the prom- 
sions of said sections shall be guilty . . . ) ; Oil Pollution ,4ct, 33 
U.S.C. % 1001 ( f )  ; Wholeson~e Meat Act, 21 U.S.C. $5 602,610,611. 

( 3 1 ESAS~PLES OF S T A ~  C O N T ~ T N O  MWH A DEFISITIOS OF "PERSON," 
WIITCH 1NCI.UDES CORPOR.\TlOXS AND WI'IIEK AR'IT3'ICLAL LEGAL ENTITIES, 
AND A PENALTY CLAUSE INOLUDINO SUCH BODIES 

Tobacco Statistics ,4ct, 7 U.S.C. $8 503,504: Export Standard Scts, 
'7 U.S.C. $$ 589 586, 599, 596; Interstate Commerce Act, part I, 48 
U.S.C. $5 1 (3) (a), 10 (3), (4). 

( 4 ) EAXl3rPI~F,R OF STATVITS CONT.\IXN(I A PROTTSION TO TEE EFFECT THAT 

TIIE ACT, OJIISSIOS OR FAILERE O F  ANY OFFICIAL, AOEXT OR OTHER PER- 
SOX ACI?NG FOR As ARTIFICIAL klSTITY WITHIS THE SCOPE OF HIS 
EBZPLOEKEhT SHALL BE DEEMED THE .\m, O3fISSIOS OR F;\ILlZRE OF TRE 
E N m P  A 8  WELL 

Commodity Escliange Act, 7 U.S.C. 8 4: Cotton Standards Act, 7 
U.S.C. 63; Gmin Standards Act, 7 U.S.C. $73; Nursery Stock Act, 
7 U.S.C. 5 153 : Packers and Stockyards -4ct, 7 U.S.C. 5 223: Cotton 
Statistics m d  Estimates Act, 7 U.S.C. 8 473 c-3: Tobacco Inspection 
Act, 7 U.S.C. 5 5111; Federnl Seed Act, 7 U.S.C. 8 15%'; Transporta- 
tion, etc., of Animals for Research Purposes, 7 1T.S.C. 8 2139: Poult? 
Products Inspection Act, 21 U.S.C. $ 461 (a) : Comm~miations Act, 4( 
U.S.C. $217: Elkins Act, 40 V.S.C. 5 41 (1), (2) : Interstate Com- 
merce ,4ct, part IV  (Freight F o m r d e r s ) ,  49 U.S.C. 8 1021 (g) (by 
reference). 



EXAMPIAFS OF STATUTES SPECIFIC.\I,LT I3fPOSISG LLiBILITY ON Ilr?)IViDUALG 
FOR COXDE(X ESGAGED IN ON BEHALF OF CORWIL\TIONS a m  OTIFEB 

-m LEGAL EX- 

Section lO(1) of Title 40 (Interstate Commerce Act) provides that 
an? conimo~i c:wrier, or if ~ 1 1 ~ 1 1  comnon carrier is a corporation, any. 
officer or employee thereof, \die shall ai l lf i~llg do or cause, suffer or 
permit any act prohibital by the act . . . or willfully omit . . . to do 
anything required by the act . . . shall be subject to a fine . . . and 
if the r1i:irge is discrimination in ~xtes, nlso be subject to imprisonment 
for 2 years. Provisions of this type are also contained in the followin& 
statutes: Interstnte Commerce Act. part I1 (Motor Carriers), 49 
U.S.C. $322 (a), part 111 (Water Carriers), 49 U.S.C. 5 9lS : Federal 
Aviation Act, 49 U.S.C. 5 14TB(d), (e), (g) ; Bank Suspension Act, 12 
U.S.C. 8 95: Agicul turd  Binrketing Act, 12 U.S.C. fj l M l j  (c) (2) ; 
Packers and Stockywds Act, 7 1J.S.C. 5 195 : Agricultural Adjustment 
--kt, 7 U.S.C. Ej 608c(12) ; Farm Labor Contractor Registration, 7 
U.S.C. 2408; Meat Inspection Act, 21 U.S.C. ss79, 80, !XI: Whole- 
some Meat Act, '21 U.S.C. $5 622, 676(a) ; Hours of Service Act, 45 
U.S.C. 63 ; Railwily Labor Act, 45 U.S.C. 8 152 : Railroad Cnemploy- 
ment Insurnnce Act, 45 U.S.C. 5 359(B) : Communica,tions Act of 1934. 
47 U.S.C. $205(b) (civil penalty) ; Fedeml Coal Mine Safety Act-, 30 
U.S.C. 5 480(d) : Metal and Non-Jietalic Mines Safety Act, 50 U.S.C. 

721 (c) ,733 : Immigrakion nncl Nationality Act, 8 U.S.C. 8 1185 (c) . 
Ship Mortgage Act, 46 U.S.C. 5 94l(b). Cf. 12 U.S.C. 5 582 (no na- 
tional banking associiition shnll offer or receive United States notes as 
co1l;~teral: any asswintion offencling is subject to a fine of $1,000 and a 
further sum of one-third of the money so lonned. The officer or officers 
of such ass in t ion  who shnll make such loans shall be liable for the 
furt.her sum of one-fourth of the money so loaned) ; 12 U.S.C. fj 1464 
(d) (12) (C), which provides that whenever a remil-er appoint+ by 
tile Federal Home Loan Bank Board demands possession of a savings 
and loi~n nssociation, "the refusit1 by any director, officer, employ? or 
'ngent of such asswintion to comply with the demand shall be pun~sli- 
able by [a h e  and/or imprisonment]"; and Selective Sewice Act of 
lWi,  50 1T.S.C. APP. 5 468(h) (1) (my "producer of steel or the re- 
sponsible head or heads thereof refusing to comply" ~ i t h  requirement 
of President to  ~iiake a~-nil:tblc, to companies with orders for steel 
products for Arnicd Forces is guilty of a felony and subject to 
maximum penalty of 3 years and $50.000.) 

In nddition, section 734-3 of Title 26 provides : 
As used in this chapter [clinpter 75-crimes and offenses] 
the term "pc~son'' includes iui officer or eniployee of " rntion or a menher or. rniployee of a partnelship. TI- O. 

as such officer, employee, or member is under a duty to  per- 
form the act in respect of \vliich the violation occurs. 

The Thor-Management Reporting and Disclosure Act (29 U.S.C. 
5 439) nlso imposes penalties for failure to file required reports and for 
false statements upon "any pemon who willfully violates" (emphnsis 
added) and specifies that: 

(d) Each individual required to sign reports under sections 
431 and 433 of this title sliall be person all^ responsible for 
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the fling of s11c11 reports and for any stztemcnt contained 
therein vhich he knows to be false. 

Si~nilar pro\ isions apply to reports filed by labor oranizations h u i n g  
trusteeship orer subordinate labor organizations y29 U.S.C. 5 461). 

Title 7 contains soveml provisions which reach the smne result by 
spelling out the persons h a r i n ~  a proprietary or manaeri?l connection 
\nth certain businesses in st at ~ n g  the requiren~ent of furnishiq  infor- 
mation about the business, and repenting the list in the clause of the 

a ion. section imposing a penalty for failure to furnish such inform t*' 
Thus the Cotton Statistics and Estimates Act provides (7 U.S.C. 

in essence : Q 473) - 
It shall be the duty of every owner, president, treasurer, secre- 
tary, director, or ot.her officer or agent of any cotton xare- 
house (etc.) whether conducted as a corporation, firm, limited 
partnership, or individual, and of every owncr or holder of 
any cotton and of the agents and representatives of such 
owner or holder, when requested by the Agriculture Depart- 
ment., to furnish specified mformation. Any owner, president 
(etc.) , or any owner or holder of any cotton or the agent 01. 

representative of any such ovmer or holder, who, under the 
conditions specified shall refuse or willfully neglect. to furnish 
information or  shall millfuUy give answers that are false, 
shall be guiltJT of n inisdemeiinor, and fined. 

Other such provisions are contained in the Tobacco Statistics Act 
(7 U.S.C. 5 503) and the Peanut Statistics Act (7 U.S.C. 5 953) : 
Cf.  7 U.S.C. 8 13(a) (Comtnoclity Exchange Act) which prorides that 
if any board of trmle, or any director, ofticer, agent, or employee of 
any board of trade violates the act or any rule, regulation or order 
thereunder, in lieu of revoking the board's designation as a "contract 
market," the Cammodities Excliange Commission may enter a cease 
and desist order; noncomplinncs by such board of trade, direc,tor, 
officer, agent or employee is punishable by a h e  of '$500 to $10,000 
and/or imprisonment for 6 months to 1 year. 

Section 14 of the Clayton Act provides (15 U.S.C. 5 24) : 
Whenever a corporation shall violate any of the penal provi- 
sions of the antitrust lams, such violation shall be deemed to 
be also that of the individual directors? officers or  agents of 
such corporation who shsll have aut.horlzec1, ordered, or done 
any of the acts constituting in vhole or in art  such violation, 
and such riolation shall be deemed a misc 7 emeanor. . . . 

A similar provision of the ,4ct, mluch specifically applies to mem- 
bers and employees of partnerships and other unhcorporatefi associa- 
tions as well as to officers, directors am1 agents of corpora8tions, pro- 
hibits conlmon carriers froin hwing dealings, in the aggregate of 
more than $50,000 in any 1 year, in any corporation, h, partnership, 
or association, where the carrier hxs a director, president, manager or 
pwchasing or selling agent in the particular t m ~ ~ c t i o n ,  who is at 
the same time a nlmmger, director, or purchasing or selling officer, 
or who has s substai~t~ial interest in t-he other corporation, etc. idso 
prohibited is prevention of free competition in bidding. 

This section (15 U.S.C. 5 20) then prorides that : 
I f  any common carrier shdl violate this section, it. shall be 
h e d  not exceeding $25,000; and every such director, agent, 



manager, or officer thereof who shall have knowing1 voted 
for or directed the act constituting such violation, or w 1 o shall 
hare aided or  abetted in such violation, shall be deemed guilty 
of a midemennor, and shnll be fined not exceeding $5,000 or 
confined in jail not exceeding one yenr, or both, in the dis- 
cretion of the court. 

Similar provisions are contained in the follo\ring statutes: Trading 
Ki th  the Enemy Act, 12 U.S.C. 8 95a (50 1T.S.C. ..bp. $ti(b) (3) ) 
(whoever nillfully violates . . . . is guilty; and any officer, director 
or agent of ally corporatioil who knowi~~gly participates in such 
violation may be punished . . . ) ; 12 U.S.C. 5 378 (prohibits per- 
sons, firms and co orations who are engaged in selling securities, or 
who are unlieenseT, from e s p g i n g  in banking business; punishes 
whoever shall  illf fully violate, and any officer, director, employee, 
or agent of an s~lcli organiznkion who shall hon ing ly  participate in 
such uiolntiony ; Snviogs and l a l a  Holding Company Act (1967). 12 
V.S.C. 8 1?30a(j) (1) (2) ; Hnnk Holding Company Act. E U.S.C. 
8 1847 (any company (does not include partnership) violating the 
act, or regulations thereunder, is subject to a h e  of $1,000 per dny 
and any individual who  illf full partici ates in a violntion is punish- 
able by $10,000 and 1 yenr) ; 6ilited d t i o n s  Participation Act, 22 
1-S.C. Q 28ic(b) ("Any person who willfully riolates . . . and the 
officer, director, or agent of any corporntion who knowingly par- 
ticipates in such riolntion . . .") ; International Claim Settlement 
Act, 22 U.S.C. 6 1631n (identical except for maximum penalty to 22 
T7.S.C. fj287c(b) ) ; Obstructing Navigable Waterways Acts, 33 U.S.C. 
f j  411 ("Every person and ever corporation that shall violate, or that 
shall knowingly :lid, abet, nut r lorize, or instigate a violation . . .") ; 
Metal and Kon-Metnllic Mines Safety ,4ct, 30 U.S.C. fj 733 (b) (where 
the offense is committed by a corporation, the officer or authorized 
re resentative of such corporntion who knowingly rmits scch an 
o tf ense to be committed shall be subject to the same E e  or imprison- 
ment or both) ; Cf. Free Trnde Zone Act, 19 U.S.C. 3 81s ("In case of 
a violation . . . by a grantee [only corporntions may be ,sran!v], 
any officer, agent, or em loyeo thereof responsible for or permlttlng 
any sllcli violation shall subjcct to a fin? . . ."): 

The prorisions outside of Title 18 whlch spec~fy only executives 
include : 

15 1T.S.C. 5 298 (every person, corporation, prtnershi  m d  every 
officer. director or managing agent of same h a n n g  know rT of nnd 
directly ,articipating in vmlntion of section (forbidding a l x  mnr- 
keting o 4 gold and silver) or consenting thereto, is guilty) : 

Seut rality Act of 1030, 22 1J.S.C. 5 447(c) (''whoever shall knom- 
ingly violate . . . Should the violation be by a corporation. orgsnizn- 
tion, or association, each officer or director thereof participating there- 
in shrill be liable to  the pennlty herein rescribed") ; 

Longshoremen's nnd Ilarbor Workers' Eompensation Act, 33 U.S.C. 
$941(f) (any employer who willfully fails to con~ply with the act's 
safety requirements is guilty of nn offense and subject to a h e ;  "And 
in any case where such employer is a corporation, the officer who 
~il lf i i l ly permits any such violation to occur shall be guilty of an 
offense, and . . . shall be punished also for each offense by a fine.") 

Finally, i t  should be noted that. some stnt.utes specifidly distinguish 
between the orguniz2ttion nnd the individunl acting for it. Such pn)- 



visions are b,nsicall~- of t.hrw types. The first, type recognizes that a 
corporation or other ~~rtificial entity cannot. be imprisoned. ,In example 
is section 709 of Title 18, \\-hidl pmliil~its the ~ d a w f u l  use oi  words 
indicating F e d e d  agency for advertising or other business I>u~-, 
and provides that wlioever uses the spec~fied words in the proscribed 
manner : 

shill1 lm punished as follons: n c~rpora~tion. lmrtne~shil). 
business, trust, nsociat.io11, or other business entity, by a fine 
of not, more than $1,000; an officer or ineinber thereof ~mrtici- 
pating or knowi~igly acquiescing in such riolatioli or  an 
i n d i r ~ d ~ ~ n l  violating this section, by :I fine of not. more than 
$1,000 or imprisonnlent for not. nlore t l ~ n  one pear or both. 

See n k o :  Internal Revenue Code, 26 1J.S.C. 8 7233: I3nnk Susp11- 
sion Act, 12 V.S.C. $95; Trading with the Enemy Act, l2 U.S.C. 
8 9511, (50 U.S.C. h r .  $5 (b) (3). (16) ) : Savings arid Lonn Holdklg 
Company 2ict (l967), 12 1J.S.C. 5 l730a(j) (1). ( 2 )  : Interstate Com- 
merce Act, 49 U.S.C. $10(3) : Immigrntion mcl Nationality Act, 8 
U.S.C. 5 1185(c) ; United Nations Pnrticipntion Act, 22 U.S.C. $j 287 
(b) ; Obstructing Navignble W:tters Acts, 38 T.S.C. $8 110, 411. 

The second type of provision imposes fi lies on corporntions whidi 
are differon t and generally substantidly greater in amount, than those 
it imposes on naturnl persons. Thus the Securities Escllange Act of 
1934 provides (15 U.S.C. $ 78ff (a) ) that. any person n-110 willfully 
violates any prorision. rule or regulntion, shall be fined not more t.h:m 
$10,000 or imprisoned not more than 2 yenrs, except that when such 
person is an exchange (which is defined to include both inmrporated 
and unincorporatecl bodies) a fine not esceecling $500,000 m4ny be 
imposed. I t  should be notecl that. the distinction is not merelp between 
natural and artificial persons, but, bet ween eschan,ps ( w hlch vould 
alwaps be artificial entities) and all other persons. nat~lral nnd artifi- 
cial. The Public Ut.ility Holding Company Act, provides (15 TJ.S.C. 
5 792-3) t h t ~ t  any person who engages in pmscribed concluct shall be 
fined $10,000 and imprisoned 2 years, except, in t.hc case oF a. violation 
of the provisions outlawing certain trnnwlct~ions by unrrgiste.red hold- 
ing companies by a holding comprtny that is not an individual, the 
fine may be $200.000. The Bank ~ o l d i n g  Company -id pro\*ides (12 
V.S.C. $ 1847) that  any company (defined to exclude pnrtnerships) 
willfully violating its provisions IS subject to a fine of $1,000 per day 
during tho durntioll of the ~-iolat.ion, nnd that any individual \rho 
willfully pnrticipntes in :L violation is subjwt to a fine of $10.000 and 
irnprisonnwnt for 1 year. Section 582 of Title 12. prohibiting nat.ionnl 
banking nssociations from receiring United States notes :IS collaterd 
for loans, prorides that any association offending is guilty of a mis- 
demeanor and subject to n fine of $1.000 and a further sum of one- 
third of the money so lonned, but the officer or officers of such associn- 
t,ion who shall make the loans are liable for n fiwt.her slim of only 
one-fourth of the money so loaned. Fi~inlly, 18 U.S.C. 8 610 provides 
that every corporation or  I a h r  organiznt.i'on vhioh makes a polit.ica1 
cont.ribution in ~iolntion of the statute ~ n ; ~ y  be fined not more thnn 
S.000. while ere? officer or director who con.sents to  the contribution 
(and any person who receives the same) may be fined $1,000 and/or 
imprisoned for 1 ear. I f  the violation is willful the fine is not more 
than $10,000 anr lz r  imprisonment for not more than 2 years. 'Pee nbo 
18 U.S.C. $ 402 (criminnl contempt) (the fine shall ~ i o t  exceed the 



sum of $1,000. "nor, in case the accusecl is a natural person, shall sucl~ 
imprisonment exceed the term of G months"). 

The third type of pmrision also treats the coqmrnte nnd indir id~nl  
violatom diffel~ntly, but the difference is in kind rather than in degm. 
Thus the Foreign Banking Act provides (13 U.S.C. 5 617) that :u~y 
corporation organizccl under the Act which violates the Act's prohibi- 
tion against trading by such corporations in commdities or h i n g  
prices of commodities may forfeit its charter; the d i ~ c t o r s ,  officers, 
agents, and employees are forbidden to use or conspire to use the credit, 
f inds or power of tlic oorpori~t,ion to fix or control prices and **any 
such person?' violating the provision is subject to fine m d  imprison- 
ment. The Act also provides tlint before a corporation forfeiting its 
charter is dissolved, the United States is to bring suit to adjud~catc 
the violation by the corponttion, and upon such adjudication, L ' w l ~  
director and officer who partkipatad in or ~issented to the illegal nct 
or acts d ~ l l  be liablc in his intl~viclual capacity for all damage which 
the corporation shall sustain in conseqnenco thereof." h some\vhat 
different a p p m c h  is taken i11 connection with coxupnies organized 
under the Union Pacific Ra i l rod  Acts (45 O.S.C. $81  et seq.). The 
statute directs that the companies subject thereto must operate the 
railroads as one wnt.inuous line tlnd must afford to em11 other such 
company equal advantages : L I I ~  facilities. Section 83 then provides 
that nny officer o r  a,mt (of the companies) who shall refuse to 
opernte the railroad (or telegraph line) under his control in one 
continuous line or to afford equal facilities and adrantages shall be 
guilty of a misdemeanor and subject to fine and imprisonment; in the 
case of failure or refusal of n comptuly to comply with the Act tho 
party injured may sue thnt. companj for treble damages. Identical 
pro~isions are contailled in 47 U.S.C. fj 13 relating t o  railroad and 
telegrnph companies subsidizrd by the government exce t that no 
treble damages are nllomed. Finally, the Federnl Trade 8 ornnlission 
Aot contains selxtmte penalties for individuals and corporations (but 
not partnerships, \vhich are excllltled from the definition of "co~ Y"- tion," 15 U.S.C. 3 44) r i o l a t i i ~ ~  its reporting requirements. Indivi uals 
who refuse to testify or  to produce documentary eridence in response 
to an FTC subpoena, or who make false entries or statements in reports 
required to be nlndc or to be kel)t by wrporntions subject to the act, 
may be punished by fine and/or imprisonment. Corporations. on the 
other hand. are subject only to the forfeiture provision ($100 per day) 
for failure to file annual or special reports required under the -4ct. 
See St. Zi'eqis Paper Company v. Udted  States? 368 US. 208, 221 
(1961) ("[Tlhe only penalty nvnilable against wrprat.ions is the 
forfeiture pro~ision. Thus a orlmration t h t .  refused to file an annual 
or specinl report n~ould be siibject to a $100 per day forfeiture. An 
hdividual under si~bpoena v h o  refused to appear and testify or supply 
documents ~ o u l d  be subject to n fine of $1,000 to $5.000 and/or a 'xi1 I sentence up to three years."). This provision differs from the ot er 
prorisions discussed in this memorandum in that i t  does not impose 
separate penaltks on the individual actor and the c o ~ ~ ~ x t i o n  for the 
conduct of the individual. but rather imposes  ate penalties for 
two different kinds of concluct: no liability is incurred by any 
indiviclnnl for failure of the corporation tn file the uired reports; 
on the other hand, the mrporntion does not incur a lginbi l i tF  under 
tlle swtion if the report filed conhi n s  false st~teinents. 



SOME RECENT STATUTORY PROVISIONS ON CORPORATE CRIMINAL LIABILITY 

Model Penal 
Code New York Illinois Michigan Oolawaro Pennsylvania California 

The Model Pond Code and the recont Cnoo revisions and proposed revisions 01 the States 
isted to Itlo tight ilicludn anctlor~r rnlntirll to cotlinrnln cl imh~nl liability which contain, to 
the extent indlcalad, provisior~r wllicll: 

I. Limit the offenses lor which, and the circur~~stances under which, corporations may 
be held accountable for the conducl ol tholr agonts to: 

(a) An ofonse consisting of an ornlssion to discharge a spocilic duty of affirmative 
conduct in~posed u p n  corprallons b law ................................ x X ..-- X X 

(b) An ollenso which IS a violation and consrtts of conducl on o ed In by an a ent of 
the corporalion acting in bahall of the corporation withfnfhe scope of hfs em- 
ployment ............................................................ )( X ---- X X 

(c) An ofenm which is a misdemeanor and consists o l  conduct engaged in  by an 
agenl 01 the corporation acting in bahall 01 the corporation within the scope ........................................................ of his employment X X X X 

(d) An ofense whtch is defined by a statule i n  which a legislative purpose to im- gora liabilily on corporations plainly appears and Ihe conduct is perlormed 
v an acent of the corwralton n c t l n ~  In behall o l  the corwrdion wilhin the 

scow ofh is  employm~nt ........... :..--.-- ........... .............. X I  X' X '  X I  X 
(e) An offense the commission e l  whlch was authorized. requested, commanded 

performed or recklosrly tolerated by the bwrd  of direclors or by a h i d  
managerial agent acting in bshall of the corporation within the scope o l  his 
employment ............................-.-............-............... X X L  X1 X1 X I 

2 Gtablish a presumption of leg~slative intent to impose liability on m r p n l i o n s  in  Eases 
of absolule liabillt .......................................................... X .-.. .... --.- .--- 

3. Gtrblish a defense [except in u s e r  ol absolute l i tbi l l t  or where plainly inconristent 
with legislalive purpose in delnlngtha olfense) il dedndant prover by a preponder- 
ance of the evidence that the high manaperial agent havin! supervisory responsibility 
over,lhe subjsct matter o l  the ofenre employed due dlllgence to prevent its com- 
miuton .................. .... ..... ....... X ---- .................................. X ..-- .... 
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COMMENT 
on 

IMMATURITY DEFENSE : SECTION 501 
(Stein ; October 29, 1968) 

1. Bmkground; Z~ztrodu~tim.-Present 18 U.S.C. $5032 provides 
t l ~ t  a person under the age of 18 lnny be proceeded against as a juve- 
nile delinquent, rather than by criminal prosecution ~f he is "alleged 
to have comnitted one or more acts in violation of a law of the ITnited 
States not punish:ible by dent11 or life imprisonment and [is] not. 
surrendered to the authorities of n state, . . . [and] if he consents to 
such procedure, unless the Attorney General, in his discretion, has 
espressly directed otherwise." 'l'hus, under the statute as presently 
worded, n 10-year-old child may be prosecuted for a crime if the 
Attorney General so decides, and he must be prosecuted for the crime 
if he commits acts which, mere an adult to do them, would amount 
to murder, kidnapping, rape, treason, espionage, etc. To avoid such 
absurd possibilities, proposed section 501 would establish a minimum 
age of criminal responsibility under which a child could not be prose- 
cuted for a crime. In  line with the recommendations of the American 
Law Institute and in accord with existing law in many States, the 
minimum age of crinlinal responsibility would be 16.' Further. when 
the proposed statute is read in conjunction with present 18 U.S.C. 
$9 5031-5037 (dealhg with Federal juvenile delinquency proceedings), 
a choice would exist In each case whether to treat a 16- or 17-yearald 
as a juvenile delinquent or as a criminal.' 

There are, of course, few juvenile delinquency proceedings in the 
Federal courts outside the District of Columbia. There are no Federal 
family courts outside the District of Columbia and the Federal terri- 
tories, and Federal policy is to turn over youths who h a w  violated 
Federal law to the States.= Thus, only about 300 of some 30,000 per- 
sons subject to Federal cri~nind prosecution last year were under 

Xee MODEL PENAL CODE 8 4.10 (P.O.D. 1962). and chart entitled "Distribu- 
tion of Jurisdiction between Juvenile and Criminal Courts." attached to comment 
to $4.10. a t  7-13 (Tent. Draft  No. 7,1037). 

'Many States have similar provisions for the trial of adolescents. See chart 
attnched to MODEL PEXAL CODE 8 4.10, comment a t  7-13 (Tent. Draft  So. 7,1957). 

'This policy is pursued in accordnncc with the prorisions of 18 U.S.C. Ei 5001 : 
'Whenrrer  a n s  perFou under twenty-one years of age has been arrested. charged 
with the commission of a n  offense punishable in  any court of the  United States 
or of the District of Columbia, nnct, after inrestigation of the Department of 
Justice, i t  appears that snch p r r o n  has committed a n  offense or is n delinquent 
under the laws of any State or of the District of Columbia which can and nil1 
assume jurisdiction orer  such juornile and will take him into custody and deal 
with him according to the laws of such State or of the District of Colurnbin. nnd 
that it mill be to the best interest of the United States and of the juvenile offender, 
the United States Amttorn~y of the district in  which such person has been arrested 
may forgo his prosecution and surrender him. . . ." 
' This, and the remnining factual inforruntion in this pamgmph mas obtained in 

interviews with representatives of the United States Department of Justice. 
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Of these youths, alnlost all mere treated as jurerde delinquents. A 
few TJnited States Attorne-jx do request authority from the Attorney 
General to prosecute 16- and 17-year-old juveniles c r i n h d l y ,  but o n b  
a handful of authorizations are granted. The Attorney General au- 
thorizes such prosecutions only if the youth has co?nmitted some major 
crinlinal a c t s u c h  as armed bank robbery-and it otherwise appears 
that he is not a good subject to be dealt with as a jurenile delinquent. 
I n  recent years,no criminal prosec~ltion has been authorized for n child 
under 16 Seals of age, :md nll such chi!dren who violate Federal crim- 
inal statutes are treated as juvenile dehnquents. 

2. I~~zanatnm'ty ; No Criminal Responsibility for Persons Gnde?. Six- 
teen.-Proposed section 501 declares that no person  ma^ be held 
criminally responsible for acts committed when lie mas less than 16 
years of age. The unlaviful acts of a child oC 15 or less c:in, therefore, 
be considered no more thnn acts of jnve~lile clelizlquency." This prin- 
ciple of immaturity conforms with the lasr of about one-half of the 
States, and of the District of C~lurnbia.~ 

Some States, however, proride that the minimum nge of 16 for 
responsibility does not apply to the commission of senous crimes. 
These exceptions are premised on the r i e v  that serious criminal acts-- 
such as murder or  rape-inclieate viciousness, which must be dealt 
with by criminal punishment, not by efforts at juvenile reform.' For 

'Acts of j u ~ e n i l e  delinquency a r e  not considered crimes. I n  a juvenile delin- 
quency proceeding "the juvenile shall be proceeded against by information and 
no criminal pmsecntion shall br  instituted for the alleged violation." 18  r.S.C. 
5 5032. "A proceeding nnder the Federal Juvenile De1inqnenc.r Act is not n crimi- 
nal trial. Congress has removwl the crinlinal stamp from proceedings under the 
Act. The proceeding shall be without a jury. and such proceeding results in the 
adjudication of a status rather than a conriction of a crime (-Wth Cang. House 
Report No. 304)." Ultited States v. Rollston, 353 F. 2d 723, 721 (7th Cir. I%%). 
But cf. Lipplicatim of Gatclt. 387 U.S. 1,  21-21 (1967) : "[W]e are told that one 
of the important benefits of the  special jurenile conrt procedures is that they 
avoid classifying the juvenile as :I 'criminal.' The juvenile offender is  now classed 
a s  n 'delinquent.' There is, of course. no reason why this should not continue. 
I t  is disconcerting, however, that this term has come to inrolre only sliglitly less 
stigma thnn the term 'criminal' applied to adults." 

a "[Wlhere the  juvenile court does have esclnsire jurisdiction, and full recog- 
nition is  accorded to this fact. there hns been a chnnge in the sobstantire law 
itsrlf. since such n transgression is not a crime a t  all but a different kind of mis- 
deed h O \ m  a s  'juvenile delinquency,' and henre there has  been a change in the 
capacity to commit crime. Stated in terms of the common law the age under 
which a person is eonc7rlsivelll presrcnled to he inmpable of committing crime 
has heen raised from seven to sixteen. . . ." PEa91ws. CRIMINAL LAW 730 (1957). 
I t  is also Federal emplosment polics not to liold persons responsilde for  acts 
committed I)efore they were 16. 8ce U.S. CiW Scrrice Gonunisdon, Standard 
Form 86, Saolr i ty  T?lvc.?tigntbot~ Duta for Sr118iti~:e Position. Question 18  (1964) : 
"Hare you w e r  been arrested, taken into custody, held for in~estigation or quti- 
tio~ling, or charged by any law enforcement authority? (You mny omit . . . n n p  
th!ng that happened before your 16th birthday)." 

' "It is  difficult to attribute to the legislature an intent that  e v e q  offender 
nnder the nge of sixteen. though he may hare  com~uitted murder, rape, robbery 
or other serious crime and however hardened he mag be in iniquity, merely be- 
came he has not reached that  age, though i t  be but n nmtter of days, must 
necessarily be immune froul criminal proceedings . . . That  such n course would 
not accord with the gcneral feeling of n~snkind is indicated by the  fact that ill 
most of the Juvenile Court Acts in the rarious Sh tes ,  some provision is made for 
the disposition of snch cases, either by excepting certain of the more serious 
oSen-ses or by g i a g  to some tribunal the pmer to determine whether ;the jure- 
nile court o r  the criminal court should take cognizance of them. Moreover, to 



t . i s  reason, presumably, the present Federal lam excepts from treat- 
ment as jurenile delinquents those who violate laws bbpunishable by 
death or life irnprisom~ent" (18 U.S.C. 8 5031). Nevertheless, the idea 
of subjecting a child to life imp~.isonment or the death penalty seems 
barbaric. I f  me adopt the view that some teenagers who commit hein- 
ous acts may not be readily reforn~able, and should be held criminally 
responsible, i t  would be better to lower the proposed minimum age of 
responsibility, perhaps to 14, than to provide that any child who com- 
n i t s  serious misdeeds may be subjected to maximum criminal 
penalties? 

As in present l t~w, the relevant age for determination of responsi- 
bility will be the age as of the time the unlan-ful act was committed." 
Thus, under the proposed statute, a youth who committed an un- 
la~rful  deed when he mas 16, but is not apprehended unt,il he is 16, 
must be tried as a juvenile delinquent. Further, since only persons 
under 18 are subject to juvenile clelinquency proceedings under present, 
18 U.S.C. $5  5031-5032, no person 18 or orer can be indicted for acts 
conmitted when he was under 16 yeArs of age. Again, this r a i~es  a 
special problem concernin those youths who comnlit serious crlmes. 
I f  R murder is committed f y a 15-year-old, but his crime is not solved 
until he is 18, there would be no jurisdiction over lim. This problem 

draw an arbitrary line of distinction a t  the age of sixteen. without regard to the 
character or history of t h r  offender or the circumstnnces of the offense is  hardly 
cognizant with tha t  individualization of punishment which hzs become one of 
the fnndanientals of modern penolog.~." State v. Elbert, 115 Conn. 5@, 162 A. 76% 
Ti1 (19352). Set a b o  PERKIXS, C I U ~ N A L  LAW 737 (19.57) : 

With all the good tha t  has  resulted from juvenile court legislation there 
a r e  those who hare  become disturbed by the thought that  jurenile nris- 
behavior has  flourished under this type of procedure and insofar as 
acts of violence and brutality by teenagers a re  concerned has climbed 
to a n  all-time high. 90 one familiar with the problem mould wish to  
abolish this method of dealing with misguided children but there seem 
to be an increasing number who qnestion the wisdorn of giving the jure- 
nile court erclusire jurisdiction over these c a s e s a t  least so f a r  a s  
acts of violence and brutality a re  inrolved. 

Professor Perliins quotes (nt  537-738) from L ~ W G ,  YOUTH AXD THE h w  
311 (1S55), a s  follows : 

Certainly, one consequence of abolishing punitive treatment fo r  young 
off~nders is to deprive the crinlinnl lam of its efficacy 4s a n  instrument 
of moral education. . . . Making treatment of all cxmmml b e h a ~ i o r  of 
young offenders, regardleas of its seriousness or tririality, depend solely 
upon the individual need of the  offender for  rehabilitation may well lead 
our irupressionnble young comnlunity to conclude that  fracturing some- 
one's skull is no more i m o r n l  than fracturing his bedroom nindo\v. 

But cf. S.T. REV. PEX. LAW !j 30.00, COnnnent a t  257 (McKinney 1967). New 
Tork has set 1 G  as the  minimum age of criminal responsibility and has  done 
away with prior distinctions as to the nature of the crime: "[I]f a child of 
fifteen is not deemed ssificiently mature to  be  responsible for  robbery. burglary 
or assault he can hardly be deemed mature enough to be responsible for  murder or - 
kidnapping.'' 

'"For the purpose of considemtion of the Federal Jurenile Delinquency Act, 
the age a t  the date of the c o m r n i ~ i o r ~  of the alleged offen=e is the determinative 
ugc. . . . If  the accused was under the age of 15 years a t  the  time of the commis- 
sion of the offense which f o m s  the basis of the charge of juvenile delinquency . . . 
the accuLwd is entitled to be proceeded against a s  a juvenile delinquent irrespec- 
tire of the age of the accused flt the time of any henring or  trial." United 
Stales r. Jonea, 141 F. Supp. (341,644 ((E.D. Ta. 10%). See United States r. Fotto, 
103 F. Snpp. -130 (S.1). S.Y.  1932), dismissing an in&ctment of a n  18-year-old 
for a crime committed when he mas 17. 



may, in part, be resolvecl by adding an explicit prorision in 18 V.S.C. 
5 5032 that: ",TI\-enile delinquency proceedings may be collln~enced 
against :t juvenile alleged to have coinmit,tecl acts which. Tere they 
committed by :In nclult, would be felonious. at any time until the 
juvenile attams the a p  of his majority." This ~ o u l d  be t:mtamount 
to :I 6-year statute of Imitations on acts of persons under 16 cars of i: age. But, since a jurenile clelinquent ma.;p be coinn~jtted or p ,iced on 
probation only "for a periocl not esceecling his minority" (1.3 U.S.C. 
$ 5034). the ability to  impos~  reiorm treatiwnt on the jurcnile clc- 
creases as long as his misclced goes unsolred, or as. long as he is not 
npprehencled. Thls result, hoviever, does not codhct with the view 
t11a.t the misdeeds of ,z child must, erentnally, be forgken :mcl for- 
gotten.10 Of course, if a cldd's acts are sncli as to  indicate mental 
derangen~ent, he  ill besubJ'ect to civil commiti~zent.. 

Lack of criminal responsibility by reason of immaturity is a defense 
under the proposed statute. That is, the prosecution need not prore in 
evev  criminal case that the clefendant. is 16 years old or over. I f  a per- 
son 1s tried for a crime when, in fact, he was under 16 a t  the timeof 
the acts charged against. him, he must raise the issue : the prosecdlon 
then has the burden of proving that the defendant had attained the 
age of 16, or the inclictment may be dismissecl and the case treated as 
a ~uvenile delinqnency proceedm 

3. Juvenile DeZi)lpzmtcy P ~ o c e e  f zngs : for Persom ,Sixteen 01. Overs.- 
Consicleration of the rights to be accorded jureniles charged with vio- 
lations of law is now of major judicial concern in the nation." Rut the 
principle that a child shoulcl not be prosecuted as a criminal remains 
basic. Proposed section 501 sets the minilnun1 age at ~ h i c h  nonpenal 
treatment must be substituted in place of ordinary crinlinal proceed- 
ings. Further, a few changes in the present Bedeml Juvenile Delin- 
quency Bct (18 U.S.C. 5s 50314037) would harmonize that Act. with 
proposed section 501. 

The Federal Juvenile Delinquency Act sets forth rules for proceed- 
ing against persons under 18 in a Federal District Court. A juvenile 

'O See Herman. Scope and Pwposcs of .Jz~z.rtlile Corrrf J1tri8dicfion. * J. CRN. 
L. C. ,S, P. S. 6W, 803-6M (1958) : 

Where . . . juvenile courts a r e  denied jurisdiction orer  acts that  
constitute ~ io la t ions  of the criminal la-ir, they a r e  denied their pro- 
tective purpose. The only ~npeweniug interest that  may be conceired 
of a s  justif;~ing this denial of jjnvenile conrt jurisdiction rnust be the 
social interest of crime prevention . . . If the juvenile conrt is impotent 
to institutionnlixe for longer than minority. i t  would seem that  in some 
cases the social interest of crime prevention ~ ~ ~ o u l d  require jorifdiction 
i n  a court with power to in.stitutionnlize for longer than nlinoriQ, i.e. 
the criminal court'. 

This writer approves the standards recommended by the Cnited Stntes' Chil- 
dren's Bureau: exclusive ji~risdiction by way of juvenile delinquency proceedings 
for nU juveniles under 16: jnwnile conrt jnrisdirtion over minors orer  16 who 
a re  charged -with felonies may he waiver1 n-here thr ininor "is not feebleminded 
or insane and is not treatable in any institution or  facility of the state designed 
for the care and treatment of children. or where the court finds that  the safety 
of the co~nlnunity clearly requires that the child continue under rcstrailit for a 
period extending beyond his minoritg." 

Scc -4ppTicntirm of GartTf. 385 t1.S. 1, 30 (1967). holding that  .juveniles ha\-e 
the right to  notice of charges against them, t o  connsel, to confrontation and 
cross-examination of witnesses, and to the prMlege against self-incrimination, 
and that  juvenile de1inquenc;r hearings -mmt measure up to the essentials of 
due Drocess and fa i r  treatment" 



charged with acts which are not punishable by death or life imprison- 
ment is entitled to the juvenile delinquency proceeding if he consents 
to it, and the Attorney General has not, in his discretion, directed 
otherwise. The juvenile's consent is deemed a waiver of trial by jury, 
and the proceeding is conducted before a judge of the District Court.12 

The following changes in this procedure are necessary in order to 
conform the existing legislation with the proposed section, as xell  as 
to delete some provisions of doubtfid const~tutionalit . 

(a) The specific exception of juveniles who are c K arged x i th  acts 
punishable by death or life imprisonment from the right to be pro- 
ceeded against as juvenile delinquents must be deleted. Under pro- 
posed section 501, no child under the specified age may be treated 
as a criminal, no matter the acts he is charged with. H e  must be pro- 
ceeded against as a juvenile delinquent. As for 16- and 17-year-olds, 
the nature of the criminal acts they are charged with nill certainly 
be a factor in determining ~ ~ h e t h e r  they nil1 be proceeded against 
criminally. But that may be left to the discretion of court and prose- 
cutor, without the automatic limitation by statue. 

(b) The provision that  the Attorney General may direct that a 
juvenile be tried criminally must be ehminated, and replaced with a 
p r o ~ s i o n  permitting the Attorney General to request that a juvenile 
be tried criminally, but requiring that the court approve the request 
before criminal prosecution can be brought. Under propcsed section 
501, the present provision for exercise of the Attorney General's 
discretion would become meaningless as applied to those under 16. 
There would be no way to proceed against these children, except by 
juvenile delinquency proceedings. Further, a provision permit.ting the 
decision between criminal prosecution and jurenile treatment to be 
made adlllini~trati~ely may well be in violation of due process?s The 
decision whether to prosecute a 16- or 17-year-old crirmnally should 
be considered in court. and decided by a judge. 

(c) Provisions raquiring the consent of the juvenile to be pro- 
ceeded against as a juvenile delinquent, rather than tried as a crimmal, 
should be deleted. Under proposed section 501, a child may not bc 
proceeded against criminally for acts committed when he was under 
16. His refusal to consent, to juvenile proceedings would, therefore, 
frustrate any effort to deal with him judicially if the present consent 
provision were retained. Nor is the consent provision warranted. A 
juvenile is entitled to due process rights, even in a jurenile delinquency 
proceeding. Since the purpose of juvenile delinquency proceedings is 
to protect a child from the pmltive provisions imposed on adults 
who cornnlit crimes, and since the child's due process rights will be 
protected, the choice of jurenile delinquency proceedings rather than 
criminal prosecution is entirely to the child% benefit. To require that 
he consent to the juvenile delinquency proceedings, then, has no pur- 

"The extent to which the rights accorded to a defendant in a criminal pros- 
ecution must be given to a juvenile in n delinquency proceeding awaits resolu- 
tion in the courts on a cave to case basis. Many of the bnsic procedural rights 
to which juveniles are entitled have k e n  dealt with in the Gault case, id .  The 
question as to whether juvenile may have a right to trial by jury, howerer, 
was not decided. 

lasee Ken$ T. United States, ,783 U.S. MI. 5.54 (I=), holding m t  the 
Juvenile Court of the Dhtrict of Columbia could not waive its jurisdiction over 
a youth to a criminal court "without ,?ring, without effectire assisbnce of 
counsel. without a statement of reasons. 



pose-unless i t  is construed to waive due process rights which a p e p n  
mould ordinarily be entitled to in a criminal prosecution. I f  thls it3 
so, the requirement of consent, waiving due process rights in order 
to obtain the benefits of a juvenile delinquency proceeding, would be 
coercive and improper.* I t  would be best, therefore, to eliminate the 
consent provisions from present law. 

(d) 18 U.S.C. 5 5&32 should specify that juvenile aelinquency con- 
cerns acts which, for adults, would constitute viol~tions of criminal 
laws. This would exclude any possibility that a child who violates 
noncriminal administrative regulations or civil statutes should be 
dealt with as a juvenile delinquent?' 

Present 18 U.S.C. @ 5031-5038 concerning proceedings against 
"juveniles" (persons under 18 years of a g ~ )  amended by deleting the 
brxcketwl words nncl adding the underlmed words, mould read as 
follows: 

$ 5031. Def;&km. For the purpose of this cl~apter :I "juvenile" is 
a erson who has not attained his eighteenth birthday, and "juvenile 
de~ininquencg" is the violution of a law of the United Sttltes committed 
by a juvenile [and not punishable by death or life imprisonment]. 

$5032. Proceeding against jw*mb debin wnf. A j~ivenile d l e  d 
to have conmlitted one or more wts in vio 5 ation of n c)*iminaZ P" aw 
of the United States [not punishable by death or life imprisonment] 
and not surrendered to the authorities of a State, shall be proceeded 
against as a juvenile delinquent [if he consents to  such procedur%] 
unless ire is sixtem years OM or more [the h tb rney  General, in his 
discretion, 11s expressly directed otherwise,] and a judge o the Dis- 
trict Court of the United States Im&ng cognizance of t L  alleged 
violation,, 4n his ctiscretion, dbecf8 othevwise, upon request by the 
Attomzey General, 

8 5033. Ju,riT28diction; [to~itten cmta&;] jwy t d  yecluded. Dis- 
trict Courts of the United States shall have jurisdiction of proceed- 
ings against juvenile delinquents. For such purposes. the court may 
be convened at any time and place within the district, in chambers 
or otherwise. The proceeding shxll be without jury [the consent 
required to be given by tllc juvenile sh:~ll be given by him 
before n judge of the District Court of the United Ststes 
nizance of the alleged violation, who shtdl fidlp apprise 
of his rights [and of the consequences of such consent. Such consent 
shall be deemed :t waiver of s trial by jury]. 

* A t  l a s t  one Federal court. using such rensoning. has already held un- 
c o n ~ t u t l o n a l  the provision tlee~ning n juvenile's consent to  delinquency pro- 
ceedings to be a waiver of his right to jury trial. Xime8 v. United Etatea. 280 
F.2upp.W (S.D.N.Y.1968). 

Children in need of care-abandoned children or mistrented children- 
are denlt with by local juvenile courts, but they are not within the province 
Of the F~dernl  District Courts. District Courts should dm1 with juveniles as 
a t  present, when they are accused of serious acts against Federal law, and their 
case i s  not readily trniiderable to l m l  juvenile courts for disposition. 



CONSULTANT'S REPORT 
on 

INTOXICATION DE,FENSE : SECTION 502 
(Robinson, Green; June 23, 1969) 

1. Introdzictio?~.-Personal experience of alcohol use is sufiiciently 
widespread in our society to make unnecessary tm extensive introduc- 
tion to the factual situations primtrrily addressed by an intosica- 
tion statute. Alcohol is a clepressant. Seeming stilll~lation in early 
stages of intoxication is procluced by inhibit.ion of the central nervous 
system function. If intoxication increases, overall depression of men- 
tal function becomes more profouund.' 

The relationslip between intoxication and crime is complex and not, 
fully understood. Some researchers tend to believe that immoderate 
use of alcohol and crirninnlity are largely the product of more basic 
similar psycl~olo~cal  factors, mther than that criminality is primar- 
ily attributable to intoxication itself. Pet, the effect of alcohol in rc- 
laxing inhibition is generally accepted as being an immediate con- 
tributing factor in much delinqnent beha=rior."r. Karen Horney is 
somen-here quoted as having observed that the supereg? is that part 
of the' personality which is soluble in alcohol. Statistus on arrests 
indicate a high degree of associi~tion between drunkenness and major 
crimes. A %year study by Columbus, Ohio police of all persons ar- 
rested for felonies found thut 64 percent of these inclividuals were 
under the influence of alcohol to a degree causing reduction of in- 
hibit ion~.~ I n  an earlier study of 3,000 admissions to Sing Sing Prison, 
i t  was fonnd thut 22 percent of the prisoners rrere habitually intem- 
perate and 15 percent were int?xicated at  the time of their crime.' 
(The investigations, together w t h  others, are sumnlarized in GLASEK 
$ O'LEART, THE AWOIIOLIC OFFEXDER 11-12 (U.S. Dep't of I-1.E.T. 
1966) ) . 

Opium derivatires and related synthetics, including heroin, mor- 
phine, codeine, methadone, do not seen) comnonly to precipitate crim- 
inal beharior by intoxication. Tl l i le  euphoria and excitation at the 
time of injection is reported by some users, the main effects of these 
drugs appear to be drive recluction, passiveness, d r o ~ s i n e s s . ~  

lSec PRISCIPLES OF INTERXAL BIF.I)ICINF. 1 M  (5th ed. Harrison 1 W )  : KOLB, 
NOYES' MOUEKS CIJNICAL PBYCSIUTI~~ 1% ((7th 4. 1 M )  [hereinafter cited as 
KOLB~. 

V e s  ROLB, 8lipra note 1. 
Shupe, =Ilcohol and Crime, A Btrtd{l of Prirte Alcohol Concfntration Fotcnd 

in. 883 Ptrsons Arrested During or Tmntediately After the Cot~inzission of a 
Ft lonl~.  44 J. CBIM. L.C. 6E. P.S. 661464 (1954). 

Bnnar. Alcoholisnt and Crime, 2 QUART, J. STUDIES 0s ALCOHOLZBX, 686-716 - .  
(ISM). 

Sec REDUCH & Fwcmxar~, TEE THEORY HD P E ~ ~ C E  OF PSYCHLITBY 735- 
739 (1966). 
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Thus, although their acquisition is commonly associated with crime, 
the psychopharmacologic~~l consequences are not.= 

2. Present Law.-Fo special legal doctrine is applied to the vast 
majority of criminnl cases where intoxication has been associated with 
the commission of the criminal net, nor is one required. Intoxicnted 
persons usually intend their conduct in n way similar to those who 
are sober. Intoxication is quite uniformly held not to be esculpatory 111 

itself. Furthermore, the reouiren~ent of "ment a1 disease" (or "defectct"). 
universd in American tests of crirninal responsibility, is held to es- 
clude intoxication. The dicta of the decisions considering intoxication 
in connection with .criminal prosecutLons display surprising nni- 
formity. Intoxicntion is not a defense.Jhere an offense requires a 
"specific intent," however, inebriation may be considered in determin- 
ing whether such intent exists. It  will-not bo deemed material to n 
crme  requiring only "general intent.'j, 

These terms mask a gnod deal of conceptunl and decisional ambi- 
guity. It is commonly said that specific intent is intent other than to 
merely com1nit the criminnl act. Common lam theft cr,imes provide 
ready examples I n  larcen the actor must intend to deprive the owner r of h s  property indefinite y. In  burglary he must intend to commit a 
felony, not merely to unlawfully brcnk and enter. On the other hand, 
rape is said to  require merely gencrnl intent,. Yet mistake as to con- 
sent or marital st:~tus may negative the mens ma of rape, thus suggest- 
ing that the intent required 1s more than t h t  of merely committing 
the act.? As Professor Jerome Ha11 has pointed out, any intent, whether 
called specific or general, mny be inferred from conduct. On the other 
hand, a required intent mny always be negatived by evidence apart 
from the criminal act.8 Thus in a sense the mental element of all crimes 
is specific. The notion that intoxication nil1 not establish a defense to 
some charges is n special doctrine of liability since awareness of the 
act committed could factunlly otherwise be negatired by a showing of 
extreme inebriation. 

It is often helpful to analyze the decisions in which intoxication evi- 
dence hns been considered in terms of whether the mental element re- 
quired by an offense is stisfied by recklessness, or xhether purpose or 
knowledge is re uired. T h i ~ s  recklessness as tx, ownership of property 
is thought insu 2 cient for Inrceny, and intoxication may negative the 
purpose or knowledge required. On the other hand, recklessness 1s 
sufficient for manslaughter and intoxication is not allowed to dis- 
prove it. A similar interpretation may be made of rnpe cases hold- 
ing intoxication resulting in mistake as to  consent to be no defense. 
Recklessness as to consent mag be sufficient. .I major difficulty with 
such reasoning is not uncommonly that. neither the legislati~e body 
nor the courts decides whether recklessness is enough to stisfy a 
mental element of a crime. Decisions tend to  speak in terms of 
whether the intent must. be specific or general and circularity and lack 
of predictability result? 

Bee Comment on Drug Crimes, mended Note on Classification of Drugs. 
Cf. United Btatca v. S h w t ,  4 1T.S.C.M.A. 437. 16 (:.AI.R 11 (1954). 

'Bee 11- GENERAL PRINOIPLEB OF C I ~ ~ ~ A I .  LAW la-145 (2d ed. 1000) 
[hereinafter cited as H a .  
' The cases are collected in 8 A L R M  12% ( 1966). 



It should be stnted that the foregoing discussion of general lam is 
said to be :~pplicnble only ta roluntary intosication. However, this 
chamcterization is very broadly d r a m .  TChile cnses of extreme duress 
or fraud inny be hypothesized, Professor Jerome Hall has concluded 
that they have never ~nct with judicial A41though chronic 
alcoholism has received considerable sympathetic recop t ion  as a 
defense in cases involving s t~tutory  interpretation or  even constitu- 
tional principle under the cruel and unusual punishment clause of the 
eighth amendment, the decisions hare been limited to charges of pub- 
lic intoxication. Extension of the view that chronic alcoholism in- 
volves involuntilry intoxication to provide a defense to  more serious 
criminal charges has been expressly disavowed." Even the four Jus- 
tices who dissented from a decision a5rming the public intoxication 
conviction of a chronic alcoholic in P m R  r. Texm, 392 US. 514 
(l968), stated : 

It is not. foreseeable that findings such as those which are 
decisire here-namely that. the appellant's being intoxicated 
in public was a part of the pattern of his disease and due to a 
compulsion symptomatic of that d i s e a ~ u l d  or  would be 
made in the case of offenses such as driving a car while intosi- 
cater, nssnult, theft, or robbery. . . . I f  an alcoholic should 
be convicted for criminal conduct which is not a characteristic 
and involuntary part. of the pattern of the dise'w as it. afflicts 
him, nothing herein would prevent his punishment. (id, 392 
1i.S. at 559 n. 2). 

It is possible, of course, to construe this rather w e f u l  language as 
merely oriclencing a reluctance to clec.ide a case not deemed to be before 
the Court, rstlier than an esprcssion of opinion on the merits. 

Tho Federn1 cases applying Federal law have come mostly from 
tho District of Columbia. They follow the genernl trend of authority 
that intosication is not itself R defense to crime; that, evidence of in- 
toxication, while admissible to negative specific criminal intent is in- 
:~dmissible to negatil-e general inte11t.l~ 

3. Belationship of the Drnf t to the Insanity Defense Prozyided h y the 
Code. Proposecl section 50.2 is based on section 2.08 of the JIodel Penal 
Code. As such, it is con1 tible with the adoption of an insanit de- 
fense such n s  tlmt of tE 31odel Penal Code. Should n mo 2' ified 
W~Yaghten insanity defense be deemed preferable. subsection (4) of 
the dmft should be lnodified by striking the word "either" and the last 
conjunctive phrase, so that the section would then, correspondingly, 
focus on cognition rntller than on capacity to oontml behavior. If a 
separate insanity clefense were to be abolished* the intoxication pro- 
x-ision (section 502)  could be conformed by str- the first phrase 
of subsection (1) i ~ n d  all of subsections (3) and (1). In that event i t  

lo HALL, supra note 8,  a t  5.39. 
" nr i rcr  v. flinnant. x 5  F. 2d 761, $64 (4th Cir. 1966) ; see Easter v. District 

of Coltmbia, 301 F. 2d 50 (D.C. Cir. 1966). . 
'".g., Parker r. United Stntes. 359 F.  2d 11009 (D.C. Cir. 1 W )  ; Womacfc v. 

Vnifed Btatcs. ,336 I?. 9d 959 (D.C. Cir. 1 W )  ; Heidetnm r. Fnited Siatce. 250 F. 
2d '943 (D.C. Cir. 1988), cert. d n i c d .  350 V.8. 959(1959) ; Allen r. United Statex, 
239 F.  2tl 17'2 (0 th  Cir. 19 - i )  : Yroo tw  r. United Rtatea, 177 F. 2d 666 (D.C. Cir. 
1N0) : Ilrheattel/ v. llnited States, 150 F. 2d 599 (4th C'ir. 1948). 

* Thc consultnnt recommended the abolition of n separate insanity defense. Scc 
Comment on Criminal Wsponsibility-3lentnl Illness: section 503, infra. 



would be unnecessary to indicate that intoxication is not a mental 
disease within the m e k g  of a defense applicable to such a disease. 
Likerise "~athological intoxication* need not be treated similarly 
to mental dxease. The largely nonexistent category of nonself-indnced 
intoxication could be treated under general principles of fraud and 
duress. 

4. No Defense of ~~~~~~eness of Risk.-The major policy decision 
to be made in considerin an intoxication defense statute is whether 
er-idence of intoxication s f o d d  be given full evidentiary effect so as to 
negative such awareness as is required for recklessness, or 
intoxication should not be exculpatory in those situations where there 
would have been awareness if the actor had been sober. Thus, for ex- 
ample, if an assault may be committed by recklessly causing bodily 
injury to another, lack of a prehension of the risk of harm clue to 
inebriation would not provi i e a defense under the draft. Wlere an 
offense must be committed purposely or knowingly, the draft would 
give eviclcnce of intoxication its full probative effect. 

_The decision to make unawareness of a risk due to self induced 
intoxication immaterial** to an element of an offense which may be es- 
tablished by recklepxss is the result of a variety of considerations: 
it follows the existing law's treatment of crimes which may be com- 
mitted recklessl~,i t  avoids the difficnlt-to-litigate issue of awareness: 
little practical loss to the defendant seems likely in such ca-es, since 
drunkenness so extreme as to prevent all awareness of risk (in con- 
duct whic.11 does not disable the d o r  from engaging in the criminal 
act) would be an unusual finding; furthermore, one who acts destruc- 
tively when intoxicated may present serious risk if allowed to go free 
and to drink again. 

One who drunkenly assaults or rapes without araleness of his con- 
duct or its effect ought to be subject to criminal sanction. Othet-v~ise 
there is a hiatus in the lnw t.hrougll n-hich dangerous persons may 
pass. For  example, t,he writer hm personal knowledge of a case in 
rhich witnesses reported that the defendant had raped :t 4-year-old 
girl. The defend'mt, a young, ostensibly personable member of the 
military service, stated that he had been very intox4cated and had had 
no awareness of whether this had occurred or not. A psychiatrist. who 
examined him concluded that lack of ararcnec;s might very well have 
been the case and concludecl nit11 an observation that undoubtedly 
the defendant. should not drink in the future. I t  is submitted that the 
possibility of criminal sanctions in cases such as this should be 
retained. 

It may be noted that while chronic alcoholics (variously defined) 
may be compulsorily hospitalized in 36 States (and persons addicted 
to drugs in 31 States), no procedures esist for civil inroluntary com- 
mitment of persons dangerous when dnink who are not chronic in 
their inebriation.I3 Furthermore, the behavior of individuals when 

*See note **, p. "7, infra. 
**Alternatively. subsection (3) could be rephrased so as to explicitly proride 

that the defense of intoxication is "~~navailable" where recklessness is the 
requird culpability. and/or placed wit11 the definition of "recklessness" and 
"negligence" in subsections 303 (1) (cl and (d) .  

*THE XEHTALLY DISABLXD AND THE LAW, 18, 82-88 (Lindman & McIntyre ed., 
1961). 



intoxicated is so varied and thc degree and probability of anticipata- 
ble harm so divxse 11s to make it quest.ionaMe &ether in1-011ulta1y 
civil com~nitnlent sllould be authorized. Similar reasoning makes ques- 
tionable whether a "&milk and clangerousls" criminal statute could be 
rationally gmcled without becomin,g a reinstatement of resent law. 

Coilsiderations pointing in the opposite direction inch  1 e a distrust 
of special doctrines giving less than full probatire force to intoxica- 
tion. Furthermore, awareness is the factor establishing culpnbili% in 
crimes of recklessness. I f  criminal sanctions are to extend to a per- 
son 11-110 c o ~ ~ i t s  d:~ngerous acts when drunk n-ithout a\~areness of it, 
his otrense should be graded according to his culpability in becoming 
drunk.'' The draft. could bo maclt~ to conform with such a position by 
eliminating subsection (2). (Pcnn.pci7.e Tentative Draft So. 1. 196'7, of 
tho California Penal Cocle Revision Project..) 

5.  Intoxieation Xot -1h~taZ Disea8e.--Tl-le draft follows prevailing 
authority in stating illat intoxicntion itself docs not constitute mental 
disease within the meaning of an insanity de,fense.* " Professor Jerome 
Hall has urged the contrary : lo 

The fact that the state of mind and laclr of inhibition of a 
grossly intoxicated person closely approximate that of a 
psychotic person shoulci be the paramount datum in the de- 
termination of the relevant penal liability. 

Of course, the state of mind of s~ich n person is also similar in many 
 respect.^ to that of a sane incliriclual, including (usually) an an-are- 
ness of conduct and of desires. The major difficulty with Hallk posi- 
tion seems to be one of proriding :tdequnte social controls for a person 
who is adeqnately inhibited and sane when sober but who performs 
in an antisocial manner when intosic:~ted. I t   odd not be satisfying 
to be told that because such a person's ethical sensitivity is blunted 
when he is drunk. he must be excused from crilninal responsibility, 
but because he is not inentally ill (at least. when sober) he cannot be 
11elcl cil-illy . 

6. Pntho7ogical I~~toxicafion.-The draft also treats "p?tholog- 
ical?~*e intoxication as not beine self induced. This ~ h r a s e  IZ - some- 
tiriles used medically to refer toitn outbrust of imtidnal, combative, 
destructive behitrior after consumption of small quantities of alcohol. 
Sometimes it is termed an "acnte alcoliolic paranoid state." There is 
dispute among medical authorities as to vhether such a syndroine 
exists.'' Critical data supp?rting or disproving pathological intosica- 
tion apparent1~- are unarallable. It is a rare occurrence, at the most, 
and, in spite of reservations of the writer in creating lacunae in the 
law. it was thought desirable to irrlt~clc its formula '1 t ' 1011. 

" SCC ~ I L L I A M S ,  CRIMINAL LAW. THE GESEBAL PUT, 181-182 (2d eiL 1961) : 
HALL, supra note S, at c. 14. 

*To accommodate those cases in vhich chronic alcoholism mas haw procluced 
rn~ntal rlisease and to perhaps rnake clearer what is implicit in section 503, a 
phrase or subsection could he added l o  the effect that intoxication does not bar 
n defense under section ri3. 

"Compare .4not., 8 A.L.R. 3rd 1236, 1'265-1268 (1966). 
"'HILL. supra note 8, at 557. 
**The Tentative Dm ft included :t sel~arate definition of the term "pathological 

intoxication." The Study Draft d o ~ s  not use the tern. but incorporates the 
dellnition thereof in subsection 4 (b). 

" S e e  PILIXCIFLES OF INTERNAL ~IEDICINE 1390 (6th ed. Harrison 1966) ; REU- 
LICE & FREEDMAN, THE THEORY AND PRACTICE OF PSYCEIATBIT 755 (1966). 



7. *Cef Induced Intoxication.-Finally, it would be observed that the 
drnft uses "self induced'? rather than .'voluntary" intosication. The 
Model Penal Code l a n r ~ g o  is followed :IS k i n g  more doseriptke of 
the decisional law and ecause it avoids the metn hysical ambiguities 
surrounding the question of what drinking or &up use ought to be 
c11:iracterizecl us i~ivoluntary.~~ 

" NODEL P E K A L  CODE $2.08 (P.O.D. 1!W), and MODEL PEXdt CODE 5 2.08, Cam- 
ueut at 2-13 (Tent. Draft No. 9, 19S9). 



CONSULTANT'S REPORT 
on 

CRIMINAL RESPONSIBILITY-MENTAL ILLNESS: 
SECTION 503 

(Robinson; February 19, 1969) 

A. s&WXE COURT 

I n  1897 the United States Supreme Court in Davis v. United Stateell 
approved an insanity charge to n jury which was as follows: 

The term 'insanity.' as used in this defense, means a per- 
verted and der,an ed condition of the mental and moral fac- 
ulties as to ren f er n person incapable of distinguishing 
between ri ht :~nd  wrong, or ~~nconscious at. the time of the f nature of t le act he is co~nmittlng, or where, though conscious 
of it and able to distinguish betveen right and wrong, and 
know that* the act is wrong. yet his d l - b y  which I mean the 
governing power of his n~~nd-has been otherwise than volun- 
tttrily so completely destroyed that 111s actions are not subject 
to it, but are beyond his control. 

The Court affirmed the conviction stating that the instruction "under 
the circumstances of this case, was in no d e e m  prejudicial to tho 
rights of the defendant." 

Davz',~ is thus a combination of the rules announced in .VaNaghten'8 
Ca8e.B and a volition test. I n  NINaghten it was stated:' 

[T]o establish :i defense on the ground of insanity, it must 
be clearly pro\-ed that, at the time of the conmntting of the 
act, the nrty accusecl was labouring under such a defect of 
reason, I' rorn disease of the mind. as not to know the nature 
and quality of the act he was doing; or, if he did know it, 
that he did not know he was doing what was wrong. 

The second element in the Daei.9 charge d a t e s  to the capacity of the 
defendant to comply vitli the requirements of law. While this is some- 
times called the b'irrcsistible imlmlse" cioctrine, its fonnulntion in 
Daz.i.9 makes no requirement that the abnormality be characterized by 
sudden impulse as opposed to brooding and reflection. We shall call lt 
n control or volitiond test. 

'165 U.S. 373, 378 (1897). 
' Id .  

10 C1. B F. 200.8 E ~ K .  Rep. 718 (H.1,. 1S3). 
' 10 CI. k F. 200.210,8 Eng. Rep. 718,729. 
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The Supreme Court has declined many opportunities to speak au- 
thoritatively on the subject in recent decades. Congress, too, has re- 
mained silent. Substantial derelopnlent has occurred in the courts of 
appeal, however. 

B. COURT OF APPEALS FOR TB DISTRICT OF coLmmu C I R ~  

I n  1954 the Court of Appeals for the District of Columbia Circuit 
departed from an insanity rule similar to that of Dn*llk. I t  stated in 
D u ~ h m  v. United  state^,^ : "[Aln accused is not criminally responsible 
if his unlawful aot was the procluct of mental disease or mental defect.:' 
The court did not define the terms of the Durh.am, rule in that decision. 
I n  Cbirter I-. United LCtates? "productbb was said to  be established jf 
tho criminlal act ~ o n l d  not hare occnrml but for the mental disease 
or defect. The Cartel- opinion indicated that whether or not the accused 
suffered from R mental disease was a medical question. I n  Blocker T. 
United States,' the defendant. had been cl:3ssified by expert medical 
witnesses as a "sociopath," but they indicated that this mas not con- 
sidered to be a mental clisease or defect. Shortly after Blocker's con- 
~ ic t ion  hon-ever, the medical staff at St. Elizabeths I-Iospital, the 
Federal mental hospital for the District of Columbia, decided to 
classify sociopathy as a mental disease. The court of appeals ordered 
rereisal of the conviction "on the bnsis of this new medical e~idence." 
The effect was a judicial acceptance of the hospital staff's ~ssumption 
of legislative power over the scope of criminal liability of mentally 
abnormal persons. 

However, in NcDonaZE v. Fnited Statesq8 the same court later 
stated : a 

Our purpose JIOW is to make i t  rery clear that neither the 
court nor the jury is bound by ad iwc definitions or conclu- 
sions ns to what experts state is a disease or  defect. What 
psychiat.rists may consider a LLmental disease or defect" for 
clinical purposes where their concern is treatment, may or 
may not be the same as mental disease or defect for the jury's 
purpose in determining criminal responsibility. 

The court then offered the following definition : 
[T]h jury should be told that a mental disease or defect 
includes any abnormal condition of the mind which snb- 
st antially affects lnent a1 or ernotional processes and substan- 
tially impairs behavior controls. 

C. COUnT OF APPEU.8 FOR THE FIFBT CIRCUIT 

There appear to be no recent decisions of the First Circuit nuthori- 
trttively announcing an insanity rule. I n  Be7tran r. United ,States;o 
the trial c o l d  had rejected an insanity defense, indicating that the 
rule applied was B'Naghten. The court of appeals reversed the con- 

'2l4 F. 22 (1862.874 (D.C. Cir. 1954). 
' 272 F. W 005 (D.C. Cir. 1957). 
' 274 F. 21 572 (D.C. Cir. 1959). 
31'2 F. W Mi. 851 (D.C. Cir. 1962). 

= I d .  
'O 302 F. 2fi 48 (1st Cir. 1962). 



viction on the basis of the insufficiency of the evidence sup orting the 
findinos, and remanded the case, suggesting that findings !le made in 
the li&t of "such cases as Currens" 'l as well as the standard applied 
on the first trial, learing open the question of whether the court would 
consider adopting a broader rule. Apparently the case was not again 
heard by the court of appeals. 

D. CQFRT O F  APPEALG FOR THE SECQSD CIRCUIT 

The Second Circuit has recently departed from an insanity test 
similar to Dam's. I n  United States v. Freeman:= the court rejected older 
criteria as being "not in harmony with modern medical science" and 
adopted essent.iidly the test prepared for the American Lam Institute's 
Model Penal Code: Is 

(1) A person is not responsible for criminal conduct if 
a t  the time of such conduct as a result of mental disease or 
defect he lacks substantial ca acity either to appreciate the 
criminality [wrongfulness] o 4' his conduct or to conform his 
conduct to the requirements of law. 

(2) . . . [Tlhe terms "mental disease or defect'' do not 
include an abnormality manifested only by repeated crim- 
inal or otherwise anti-social conduct. 

The only modification of the draft of the Model Penal Code made 
by the Freeman court was to substitute the suggested alternative 
"wrongfulness" (which we have underlined) for the draft term 
 criminali it^-." T l l s  wls done to include cases n-here the perpetrator 
appreciates that his conch~ct is criminal, but because of delusion be- 
liows it to be rnomlly justified." 

E. COURT OF APPEALS FOR THE THIRD CIRCUIT 

I n  U~t4d State8 v. C ~ r r e n e ; ~  the court adopted a modified form 
of the h e r i c a n  Law Institute test. It  stated: l6 

The jury must be satisfied that at the time of committing 
the prohibited act the defendant, as a result of mental disease 
or defect, lacked substantial capacity to conform his conduct 
to the requirements of the law which he is alleged to hare 
violated. 

The alterations were nlacle to avoid what was deemed to be a 
residual undue ernphilsis of cognition and to avoid taking what tho 
court believed to be iln unjustified attempt to exclude psychopaths 
from possible exculpa,tion under the immity defense. The court in- 
dicated that LLpsyclio~ath" used narrowly refers to people who are 
disordered not only 111 terms of behavioral confonnlty but also in 
terms of affect, foresight, and general organization of beharior. Fur- 
thermore, the court felt. the second paragraph of A.L.I. invited es- 
sentially termino1ogic:il dispute. 
- 

"290F.2di51 (MCir. 1m). 
=357 F.2d 606 (%I Cir. 19643). 

MODEL PESAL CODE 5 4.01 (P.O.D. 1982). 
" 3.57 F.2d at  OWn, 53. 
290 F.2d 751 (3d. Cir. 1Wl). 

la 290 F.2d at 774. 



F. CO'ORT OF APPE&8 FOR THE FOURTH CIR- 

The Fourth Circuit recently indicated that the entire American 
Law Institute proposal as presented would be "preferred" although 
t.he court declined to require n standard form of instruction. United 
States r. Chandler, 393 F.2d 920 (4th Cir. 1968) (en bum) .  The court 
however added : l7 

That other changes will come with the future is readily ap- 
parent in the imperfection of our present resolution. Endorse- 
ment of the American Law Institute formula solves some 
problems. It is an advance toward the avoidance of retribu- 
tive iilcarceration of those not morally responsible for their 
conduct and toward assuring for them institutional care with 
psyclliatric and related sermces. I t  is far  from complete assur- 
ance that those in  federal custody in need of treatment will 
receive it. Many defendants 11-ho are criminally responsible 
need psychiatric care and guidance. and many of those may 
be far  better prospects for substantial improrement and com- 
plete rehabilitation than most of those found to be criminally 
irresponsible. Some of the criminally irresponsible w i l l  be 
beyond the cz,zpacity for help by medical and related sciences 
in their present state of derelopment, but if public hospitals 
are required to accept t.hose for whom they can offer only cus- 
toclinl services, prisoners needing hospitalization may be 
denied it. Resolution of the question of criminal responsibil- 
ity, therefore, by vhatever standard, is far  from 
m a n s  of assuring the ltind of institut.iona1 care each efend- 
ant should receire. 

gerfect 
The ideal solution, perhaps, would be to exclude the question 
of criminal responsibility from the trial. leaving to penologists 
the answers to the question of criminal responsibility, with 
leave to recnrci the court's commitment as criminal or civil 
depending upon the answer to that, question, and to the ques- 
tions of the kind and duration of the custodial care and treat- 
ment he receives. Such an arrangement rou ld  afford an 
opportunity for t.he ansKeB to come after the derelopment of 
a much fuller, more reliable record upon more thorough psy- 
chiatric and psycholo,rrical testing. Unfortunately, penology, 
psychiatry and psychnlogy have not aclranced to the point 
that penologists rou ld  welcomc such iesponsibilities or  that. 
Congress and ju&ues would willingly entrust them to them. 
Meanwhile, i t  may be reoog-nized that a jury is not the most 
appropriate inst.rument for the resolution of these problems. 
As representatives of society, jurors, under the court's instnlc- 
tions. map appropriately exercise a judgment as to a defend- . 
ant's moral accountability, but they have no de,n~onstrate 
capacity for answering diagnostic questions or those in- 
volved in prescribing the kind of instit,utional care a defend- 
ant should receive. Moreover, the latter question seems 
inappropriate for an answer on a record made in  a trial on 
criminal charges when the defendant need not testify and may 



exclude much evidence relevant to the question. The judge, on 
tho other hand, is experienced in making considered recom- 
mendations as to the nature and duration of lnstltutional 
care, and he may avail himself of the decided advantages of 
pre-sentenca reports by probation officers and thorough 
clinical studies under such provisions as 18 U.S.C.A. 

4208 (b) . 
There would seem to be, therefore, rt wide range for consid- 
eri~tion of re\-isions in our procedures and possible recasting 
of the questions in order to s e n e  better the ultimate humam- 
tarian purposes of society. For the resent, however, we more 
within the existing framen-ork o f t  g e law v i th  awareness that 
no judicial response to the problem today is perfect and need 
not endure beyond the availability of more acceptable 
solutions. 

G. OOORT OF APPIULS FOR FUTH CIRCUIT 

The last rulings of this circuit appear to sustain Dazh-type instruc- 
tions. nozoalvt v. United States, 232 F.  2d 274 (5th Cir. 1956) ; Carter 
v. United States, 325 F. 2d 697 (5th fir. 1963). I n  the last case cited 
n conviction w s  aflirmecl pe?* ctrlaiam by an equally divided court. 
Nevertheless the possibility of using Daviu was filrther sustained by a 
dissenting opinion% st:~ternent. that either a Davh instructio?, an ir- 
resistible Impulse instruction, or an American Law Institute ~nstruc- 
tion would 1~ :~pproprii~te if adjusted to the facts of the particulnr 
case.* 

11. COURT OF APPEAL8 FOR THE SIXTH CIRCUIT 

This circuit has just held that a Dawktgpe charge may no longer be 
given. In its pliwe the court chose n modification of the American Law 
Institute test, omitting the second paragraph caveat. stating that there 
is "~r r i l t  dispute over [its] psychiatric soundness." Fnited States v. 
Smith, 404 F .  2d 720, $27 n. 8 (6th Cir. 1968). 

The Americml Law Institnte formula nith the first pangmph con- 
taining the L'm-rongfulness', modification made by Freeman has been 
adopted by the Seventh Circuit. Z7n;ted States r. Shap'~o.  383 F .  2d 
680 (7th Cir. 1967) (en bcrnc). The opinion does not. make it clear 
whether the second paragmph of A.L.I. is to be part of an instruc- 
tion in that circuit. 

J .  COURT OF APPEALS FOR THE EIGHTH CIRCUIT 

This circuit has stated that any of the tests which include cognition, 
volitio~i and capacity to control beliavior are acceptable to it. Pope v. 
United States. 372 F. 2d 710 (8th Cir. 1967) : Beardslee v. United 
LCtnte~, 387 F.2d 280 (8th Cir. 1967). The court has not made clear the 
distinction intended between I-olition and capacity to control but ap- 
piwentlp Davix. A.T,.I. (including its variations in other circuits) or 
Dtirhmn-I o n  n-oulcl suffice. 

*The Fifth Circuit adopted the Frcemnn modification of the A.L.I. text In 
Blake r. United States, 407 F. 2d 908 (5th Cir. 1969). 



K. COURT O F  APPEALS FOR TIIE NXNTH CIRCUFP 
u 

Sauer v. United St&, 241 F. 2d 640 (9th CSr. 1957), f i rming a 
conviction in which a Da& instruction had been given by the trlal 
court, still appears to be the leading case. See Rmner v. United Stdm, 
390 F. 2d 561 (9th Cir. 1968).* 

L. COURT OF APPEALS FOR TIIE TENTH CIRCUIT 

The court has approved the American Lam Institute test (with some 
arnbi iity as to whether the second paragraph caveat is to be in- 
clud 8 ). Wion. v. United States, 325 F. 2d 120 (10th Cir. 1963) (en 
banc) . The court added : l8 

This leads us to suggest that the emphasis on psychiatry 
a t  the point of criminal rtsponsihility is misplaced. In  most 
cases where irresponsibility is in issue, the commission of the 
prohibited act is not disputed, and the question whether the 
accused is to  be excused as mentally irresponsibile, or is to 
be held accountable, does not solve the problem. I n  either case, 
the law must. in some way protect the community by rehabil- 
itation o r  isolation. This mvolves the sentencing function, 
which is the ultimate responsibility of the Court, as an in- 
strument of the social order. It is at this point that the be- 
havioral sciences can he of most help to the Court, and to the 
offender as well. 

Tho formulation preferred by the writer (Alternative Formulation 
I) ** can be most conveniently discussed nfter oonsiderat.ion of Alter- 
nat.ive Formulations I1 (M'NagiLten) and I11 (Study Draft. section 
503). 

Alternnt4ive Formulation I1 is ,U'Nughte~t as broadened b the lan- 
guage used by the Anlericnn Law Institute in the first part o f its test.lB 
I t  is also similar to the 1967 Kew Tork Revised Penal Law ( 5  30.05), 
which follows : 

*The S in th  Circuit has  recentIly joined the Second. Fifth and Seventh Circuits 
in adopting a rundifled version of the A.L.I. test. Fade v. United Btates, - 
F. 2cl. -. 7 Cr. TL 21CH (9th Cir. 1970). 
" 325 F'. 2d a t  4%. 
**The tentntive draft offered three statutory alternntivea on the defense of 

mental illness. Alternative Formulation 111. is  proposed a s  Study Draft section 
.503. The other alternatives offered in the Tentative Draft  are a s  follows: 

Mental disease or defeat proddes no defense unless it negatives an 
element of the offense. 
* * * * * * 

A person is not responsible for criminal conduct if at  the time of snch 
conduct a s  a result of mental disease or defect he lacks substantial 
capacity to  appreciate the criminality of his conduet. 

" MODEL PENAL CODE # 4.01 (P.O.D. 1982). 



1. A person is not criminally responsible for conduct if a t  the 
time of such conduct, as a result of mental disease or  defect, 
he lacks substantial capacity to know or appreciate either: 

The nature and consequence of such conduct; or 
That such conduct was wrong. 

The comments to section 4.01 of the Model Penal Code d e h e  the 
problem and defend the il17Ncrghten aspect of the proposed test as 
follows: *O 

1. Xo problem in the drafting of a penal code presents 
larger intrinsic difficulty than that of determining when 
indiriduals whose conduct would o t h e ~ ~ i s e  be criminal ought 
to be exculpated on the ground that they were suffering from 
mental disease or defect when they acted as they did. What IS 
involved specifically is the drawing of a line between the use 
of public agencies and pu~blic force to condemn the offender by 
conviction, with resultant sanctions in which there is inescap- 
ably a punitive ingredient (howerer constructi~-e we may at- 
tempt to make the process of correction) and modes of dlspo- 
sition in which the ingredient is absent, even thou& restraint. 
may be involved. To put the matter ciifferently, tfie problem 
is to discriminate betmen the cases where a punitive-correc- 
tional disposition is appropriate and those in which a rnedlcal- 
custodial disposition is the only kind that. the law should 
allow. 

2. The tradit,ional X'Naghten. rule resolves the problem 
solely in regard to the cnpacit,y of the individnal to know 
 hat. he was doing and to knoa that it -was wrong. Absent 
these minimal elem$s of rationnlity, condemnation and 
punishment are obvious~y both unjust and futile. They are 
unjust because the indir~dual could not, by hypothesis, h a ~ e  
employed reason to restrain the act; he did not and could 
not know the facts essential to bring reason in to play. On the 
sane ground, they are fi~tile. A m:dman r h o  belieres that he 
is squeezing lemons when he cllokes his wife or thinks that. 
homcide is the comnland of God is plainly beyond ram11 of 
the restmining influence of law: he needs restraint but con- 
demnation is entirely meaningless and ineff ectire. Thus the 
att?clrs on the Jf'iVaqhf~n rule as an inept definition of in- 
s a n i t ~  or as an arbitrary clefinition in terms of special q m p -  
toms are entirely misconceirecl. The rationde of the posltion 
is that. these are cases in which remon can not operate and in 
which it is totally impossible for individuals to be deterred. 
Moreover. the category defined by the rule is so extreme that 
to the ordinary man the exculpation of the persons it en- 
compasses bespeaks no weakness in the law. H e  does not 
identify by such persons and hinlself : they are a m-orld apart. 

The American Law Tnstitute refor1~1ulation of ,JTA7aghtcvz substi- 
tutes the word '*appreciate" for "know" in order to sugg~st  that an 
aflcctive sort of knowledge, ratlier than an abstract c o p t i p n ,  is re- 
quired for responsibility. Furthemlore. rather than requmng total 

w J L ~ ~ ~  E'ESAL CODE 5 4.01, Comment at 156-155 (Tent. Draft So. 4, I=). 



incapacity of cognition to exculpate, lack of "substantial" capacity 
is made to suffice. The defense is thus broadened to a somewhat inde- 
terminate degree. Nonetheless, most of the criticism mhich is made 
with respect to  N'A7aghten could be expected to be applicable to the 
reformulation made by the first part of the American Law Institute 
draft. Review and evaluation of such objections follo~v: 

(1) ,lPATaghten. is considered obsolete. Enormous expansion has 
occurred in psychological h o d e d g e  since the mid-19t.h century :nd 
indeed i1f'Nnghtea did not consider the nmst advanced informat~on 
obti~inable at its onrn time, most notably in the writing of Dr. Isaac 
Ray, who concluded that exculpation sho~~lcl follow if a crime mas the 
product of a mental disease.?' 

Criticism of M'Nngh'h in t e r n  of obsolescence is not in itself an 
argument for its repudiation, of course. Furthermore, i t  tends to ig- 
nore the distinction between a medical conce!,t of mental illness or 
defect and a normative legal standard for exculpation of n person 
chiwged with crime. The legal definition must aim a t  legal purposes 
rntlier than the identification of medical or psychological entities. Ray 
hi~nself, while a versatile thinker, was a pl~rcnologist~ and a believer 
in organic bases for all mental illness; he wns by no means a modern 
psychologist. 

(2) AV'A7aohten is said to disremrd the realities of mental i m ~ a i r -  
m&c D ~ L T ~ ~  I-. United ~tata'"for example states : 

The science of psychhtry now recognizes that a man is an 
intepited personn1it.y ltnd that reason, which is only one ele- 
ment in that personality, is not the sole determinant of his 
coniluct. The r i q l i t - W ~ O I ~  test, 1vhic11 considers know1edg.e 
or alone, IS therefore, an inadequate guide to mentnl 
responsibility for criminal behavior. 

By its misleading emphasis on t.he cognitive, the right -wrong 
test requires court and jury to rely u 11 what. is, scientifi- 
cally speaking, i n d  uatq and most. o K" en, invalid and irrel- 
wan t  testimony in ?eterminiog rriminrl responsibility. 

I n  Unlted States v. C~rrens ,2~ Chief J l~dge  Biggs expressed 
point: 

the 

The vast absurclit of the application of the WNaghten 
Rules in order to J' etennine the sanity or insanity, the men- 
tal health or lack of it, of the defendant bv securing the 
answer to a single question: Did the defen&mt know the 
clifference h t w e e ~ l  right and wrong, rippears clearly when 
one surveys the array of symptomatology which the skilled 
psychiatrist employs in determining the mental condition 
of an individ~inl. . . . HOT, conceivably, can the criminnl 
responsibility of iL nlentally ill defendant be rleternlined by 
the answer to a single question placed on a nloral basis? To 
state the question seems to us to answer it. 

Agt~in the criticism seems misplaced. If  M'Naghten m-ere designed to 
ident.ify a medical cntegory of n~entally ill, such objections would 
" m y .  ~ I C A L  JURIRPBUDEXCE OF ISSA~TI- 32. 34 rt eeq., 47 (1st ed. 1838). 
a 214 F.% 862.871-872 (D.C. Cir. 1%). 

5.. 2d 751.TG6-767 ( 3 d  Cir. 1961). 



a p r , r  apposite. As a rule defining criminal responsibility of men- 
tal y 111 prsons, the critiques are misdirected. 

(3) Related to the fore oing is the critism that M'Naghten does 

]lot ?Tit a sufficient nun1 k, er of mentally ill persons. When strictly 
appl~e it probably exempts from criminal responsibility on1 per- 
sons wlio are rossly mentally deficient and psychotics with b 7 urred 
perception an% consciousness together a i t h  some paranoid schizo- 
p i~renics .~~ This is the most common and the most realistic objection 
to -1f'Saghten. Frequently it has led to  in terpewion of key terms 
of the rule in such a manner as to encompass rolitional impairment. 
"Know" is expmded to include a substantial emotional component 
together with the possibility of acting upon knowledge. "Wrong" 
ma be expanded to include moral wrong as well as violation of crim- 
inn 7 law. More canmonly today the a proach may be to add a control 
test to the knowledge test of X'ATag ten and to  exculpate those who 
are said to be volit~onrtlly impaired. 

B 
Sometimes the analysis is functional. For  example, the comments 

to the American Law Institute proposal state : 25 

Jurisdictions in which the M'Naghten test has been ex- 
panded to include the case where mental disease produces an 
'irresistible impulse' proceed on the same rationuIe. They 
recognize, however, that cognitive factors are not the only 
ones that preclude inhibition: that even though cognition 
still obtains, mental disorder may produce a total incapacity 
for self-control. 

Evaluation of tllis argument mill be deferred until control tests are 
cons id~red .~~  

Sometimes it is asserted that the narrowness of 11I'Naghten results in 
release of dangerous persons rather than alleviation of the risk by 
appropriate treatment or even by a suilicient period of isolation, as 
would occur upon indefinite commitment to a mental insti t~tion.?~ 
This argument assumes, of course, that appropriate institutions and 
techniqlles for successful tratment are or shortly can be available 
and that in any event prediction of future "dangerousness" can be 
made with sufficient precision to allow open-ended discretion wit11 
res ect to release. 

&) It is sometimes stated t h l t  the rule asks questions which il  

psychiatrist cannot answer since they are said to be directed to moral- 
istic rather t h m  scientific concerns.2s While it must be conceded that 
there is ample ambiguity in the language of WATaghten. one may 
suspect that much of the criticism which is made in terms of vague- 
ness, and perhaps of language regarded as prescientific. is actually 
directed more intensely at the nnrroF scope of the rule than at its 
\-ayeness. For example Dr. Gregory Zilboorg stated in an address: 2D 

" See Wnelder, Pnychiatiy nnd the Problem o f  Cn'minal Reeponsibility. 101 
V. Pa. L. Rn: 378.37%380 (1W2). 

m M ~ ~ ~ ~ ~  PESAL CODE 8 4.01. Comment at  157 (lknt Draft KO. 4.19%). 
" See p. 239 et seq., infra. 
" See. c.g.. United States v. Freeman, 357 F.2d 606. 618 (2d Cir. 1866). 
"See  Guttmncher, Tho Psgchiatrist a8 a Witnese,  22 U. C H I .  L REV. 3% 3'31 

( 3  9.55) ; Freeclinnn, Guttnmcher C Overholser, Mental Diseaee or Defect EP- 
rlttding Responaibil i t~.  1961 WASH. I?. L.Q. 2.%,2il ( l M ) .  

m Q l t ~ t ~ d  in  G~TTMACHER WEIROFEN. PBYCEIATBY AND T E E  L A W  .U)B-407 
( 1052) (emphnsis nddwl). 



To force a psychiatrist to talk in terms of the ability to 
distinguish between right and wrong and of legal respon- 
sibility is-let us admit it openly and frankly-to force him 
to t-iolate Hippocratic Oath, even to violate the oath he takes 
as a witness to tell the truth and nothing but the truth, to 
force him to perjure l~lnself for the sake of justice. For  hat 
else is it if not perjury, if a clinicitm speaks of right and 
wrong, and criminal responsibility. and the understanding of 
the nature and quality of the criminal act committed, when 
he. the psychiatrist, redly knows absolutely nothing about 
such things. 

The dispute must be seen ns disagreement by psychiatrists wit11 s 
legal, not medical, standard. The quoted passage illustrates a fadure 
to grasp the distinction. 

(5) It is also frequentply contended that N?iITaghten unj~~stifiably 
8 1011. restricts expert testimony, serving to exclude relerant inform t' 

This criticism vas  made of both ,V'A7ughten and the Jiodel Penal Code 
by the psychiatric consultants to the American Lam Inst i tu~te .~~ The 
argument mas explicitly accepted in United States zl. 

The true vice of dl'n'aghten is not, therefore, that psychin- 
trists will feel constricted in artifically structuring their testi- 
mony but rather that the ultinlrtte deciders-the judge or the 
jury-will be deprived of information vital to their final 
judgment. 

However, as Professor Abml~am Goldstein 1 1 : ~  rccentlp pointed out, 
there is 1 i ttle ericleilcc to suggest that the N:ATnglrfen jurisdiction 
courts haw limited detailed description of the ps?-chological condition 
of defenditnts when counsel hn~-c ttttenlpted to elicit. it.3' The key terms 
in N'A7agltten are capable of flexibility. Moreover, if counsel ax-oid 
restricting their quest ions to attempted solicitat~ions of opinions on t*l~e 
ultimata issnes posed by the rules, esperiwce suggests that the evi- 
dence is admitted. I n  the appendix to the c.omment tb section 4.01 of the 
-11nerican  lax^ Institute, Moclel Penal Code it is reported : SS 

S o  American case has h e n  found vhere a trial cnurt ex- 
cluded evidence or refused to charge on the clefense of in- 
smity mexdy because the el-iclence in support of the clefense 
related to neurosis or ps;vc.hnp:~tl~ic personality or other men- 
tal disturbance rat5her than a psychosis. 

Again, it is submitted that the major thrust of t*lGs objection is that. too 
few persons are declnred irresponsible under WLl'nglrten, rather than 
that the expert is nmzxled. 

(6)  I t  has also Iwen urgecl that 11  the fi11:ll analysis a d l  'ATnghten 
t y p e  of dofei~se results in nullification through the testimony of hostile 
expert. n i t n e ~ ~ .  ITndoubtedly this is sometimes done by psychiatrists 
who feel that comin~itment to :L mental hospital is preferable to criminal 
conviction and purlishment in all cases. In ucldition there are others 

nFreedman, Guttn~acher S: Oserholser. Xenta7 Disease or Defect Escl~cdisg 
Responslbi l i t~ .  1961 WASH. r. L.Q. 2.50.251 (1%1). 
a 357 F.2d MX, 020 (2d Cir. 1966). 

See GOLDBTELV, THE ISOAXITY DEFEWBE C. 4 (196i). 
"MODEL PENAL CODE 5 4.01, Comment at 16'2 (Tent. Draft So. 4. 1955). 



who rebel when the class of irresponsibles is defined in as extreme terms 
as does 1V'A7ughfen. The result may be conjectural psychiatric judg- 
ments n7hic.h nullify ili'Nltghten in practice.34 This represents an ethical 
contribution of some psychiatrists ( Professor Wechsler has referred ta 
i t  as n sort of 'Lpsychiatric crypto-ethics") in a field where the n o m -  
tive dscisions are ostensibly to be made by the law and not by the wit- 
nesses. Howerer such nullification becomes a p r a c t i d  problem to 
which a draft dealing with criminal responsibility must give 
consideration. 

B. TIIE C O r n O L  m 

As we hare mentioned?" 1897, the Supreme Court approved an in- 
struction which added a defense predicated on lack of power to avoid 
criminal conduct to the dl'Naghten test.3B Functionally, there is much 
appeal in such a criterion. I f  one conceives the major purpose of the 
k a n i t y  defense to be the exclusion of the nondeterrables from c r m -  
ma1 responsibility, a control test seems designed to meet that objec- 
tive. Furthermore. notions of retributive punishment seem partlcu- 
larly inappropriate with respect to one powerless to do othemlse +an 
he did. -And, treatment and incapacitation can be accomplished m a 
mental hospital, as well as in a prison. Accordingly, it is perhaps not 
astonishing that control tests are utilized in the Federal courts today 
either alone, as in United States v. 0 2 r ~ e n s , 3 ~  or combined with a cog- 
nition test, as was done in Davis and the proposal of the American Law 
Institute. In the District of Columbia, Dudtam was not itself ex- 
pressed in terms of control. Hovever, the dehi t ion of "mental disease 
or defect" in dlcDodd v. United States.38 required a determination 
of substantially impaired behavior controls as a basis of nonrespon- 
sibility. 
-4 consideration of major criticism of control tests follows: 
(1) I t  has been common to  l-efer to control tests as the "irresistible 

impulse'' modification of M'A7a,ghfen and then to criticize the results 
as too narrow, as implying that only impulsive loss of control will 
suffice. Such was the objection to existing District of Columbia law es- 
pressed in Durham, and the Durham argument was adopted in the 
commentary to section 4.01 of the Model Penal Code of the American 
Lm Institute. As we h a ~ e  mentioned, however, Davis as well as  many 
other cases in which N'Naghten mas expressly modified to add a con- 
trol test as a third rule, makes no requirement that the volitional irn- 
pairment be impulsive. Indeed, even the p h  "irresistible impulse" 
may bbo interpreted consiste~it l~ with a period of reflection prior to 
the criminal act. I n  any event, there seems little basis to restrict a 
control test to situations of inipulsive behavior, and an evaluation 
ought to confront a proposal which would exculpate the accused if as 
n result of mental disease or  defect he was incapable of preventing 
himself from c ~ m ~ i t t i n g  the criminal act. 

"8ee  Wechsler. The Criteria of Crin~ino-l R m p d b i i i t y ,  22 I?. CHI. L REV. 
387, 374-375 (l955) ; Diamond, CrirniwZ ResponsiWlity of the Mentally Ill, 14 
STAX. 1,. REV. 59-60 ( 1961 ) . 

See note 1, supra. and accompanying text. 
D a r k  v. United Statecr, 165 U.S. 373.378 (1897). 

" 290 F.2d 731 (3d Ci. 1961). 
3l2 F.2d 847, €61 (D.C. Cir. 1962). 



(2) Another criticism of control tests is that they tend to exculpate 
too many persons.3D A concommitant result in jurisdictions where 
acquittal on the basis of insanity is likely to result. in indefi+te com- 
mitment to a mental hospital is that confinement for any perlod sub- 
ject to the discretion of an administratire board may replace tho safe- 
guards of the criminal process, particularly a fixed maximum term 
and proportionality between themaximum period of incarceration and 
the serious~less of the criminal conduct. 

A related difticult,y nit11 a control test is associateri with a deter- 
minism which seems dominant in the thinking of many expert wit- 
nesses. Modern psychiatry has tencled to view man as controlled by 
antecedent hereditary and environmental factors. Freud, for example, 
wrote : 'O 

I have already taken the liberty of pointing out. to you that 
there is within you s deeply rooted belief in psychic. freedom 
and choice, that this bellef is quite unscientific, and that it 
must gire ground before the claims of a determinism which 
governs even mental life. 

I n  their widely reco@ecl recent text, The Themy and Practice of 
Psychidr-y (1966), Doctors Freclerick C. Redlich and Daniel X. 
Freedman, the Dean of the Yale Medical School and the Chairman 
of the Psychiatry Department, University of Chicago, state: " 

As R teclmology based on the behavioral and biological sci- 
ences, psychiatry takes a deterministic point of view. This 
does not- mem that all phenomena in our field can be ex- 
plained, or that there is no uncertainty. It merely commits 
us to a scientific search for reliable and significant relation- 
ships. We assume causation-by which we mean that R Tenge 
of similar anlecede.nts in both the organism and environment 
produces a similar set of consequences. (Emphasis ori,&al.) 

Such a viev is consistent with t,lle notion that. dl criminal conduct 
is evidence of lack of power to conform behavior to the requirements 
of law. 

One approach to this problem is to conclucle that  psychiatry and 
the criminal law operate on sets of separate and inconsistent assump- 
tions. This n pears to be t.he view of Chief Justice Weintraab of the 4' Kew Jersey , nprenle C o ~ r t . ' ~  Such a solution is obviously not entirely 
satisfactory in an enclearor which is as needful of cooperation between 
law and psychiatry as is the administration of an insanity defense. 

Difficult as is a confrontation with n deterministic discipline in the 
context in which insmity is claimed RS a defense, it is considerably 
more wmanageal.de when "voluntary conduct" is written into the 
criminal act reqnirement, as has been suggested in the draft of section 
301 of the ~roposed Code. I f  a "voluntary pct" (or omission) means 
something 1 ike the volitional standard utilizecl in a control insanity 
defense, the result is not mere duplicity. I t  creates the possibility of 

-See ,  e.g., N.T. REP. PEX. h w  8 30.03, Comment at 257-259 (McKinney 1967). 
* Fmm, A GESERAI. ~ R T E O D U ~ O S  TO PSTCIIOAX~L~-SIS 95 (193.5). 
" RDLICII 8 ~~\BEEDMAN, THE THEORY AND P R A ~ I G E  OF PsTCHIATBY 79 (1m) 

[hereinafter cited a s  REDLICII & ~ ~ ~ I A N ~ .  
See Statc? v. Lucau, 30 N.J. 37, 152 AZd 50 (19.59) : Weintmub (Panel). In- 

sanity as a Defe~tsc, 37 F.R.D. 365. 3KM75 ( I N ) .  



aqnittnl of persons who have engaged in criminal conduct pithoyt, 
facilitntin their appraisal for posslble commitment to a civil mstl- 
tution. A 8 etermination that the accused acted "involuntarily," evtn 
though there was consciousness and choice-in-fact, would lead to 111s 
unconditional clischarge. Accordin ly, if volitional incapacity is to 
!m eseulpatory. there is much to %e said for channeling i t  into an 
~nsnnity defense and providing concommitant procedures for cop- 
finenlent of danprous p e m n s  acquitted by reason of insanlty in 
noncriminal inst.~tutions. 

In  England, these considerations hare led to the result that evidence 
of "a~itomatism" (lack of any awareness of conduct) must be raised 
with the insanity defense, and "diminished responsibility'' (mental 
disease or defect used as evidence of rnens rea only of an offense lesser 
than that charged) allows the prosecution to ask the jury to consider 
the claim in connection nit11 an insanity defense.'= The draft of sectlon 
301 presents broader dangers in this regard than does the.+meripn 
Law Institute's equivrtlent secttjon;' which includes an implick limi@- 
tion of the voluntary act requirement in its statement that "a b+ly 
movement that otherwise is not a prodnct of the effort or determinat!on 
of the actor, either conscious or habitual," and upconscious or ~ f l e s i v e  
conduct are not voluntary acts within the rneanmg of that section. No 
such limitations are contained in our own draft. 

The control tests and volitional standards acute1 raise the problem 
of what is meant by lack of poxer to avoid coii $ uct or to conform 
to the requirements of law. Tllis?nay be conveniently confronted in the 
contost of a more basic objection to control tests. T o  this me shall 
now turn. 

(3) Perha s the most fundamental objection to the control tests is 
their lack of % eterrninate meaning. The Royal Commission on Capital 
Punishment 1919-1953 reported : 45 

Most lawyers have consistently maintained that the concept 
of an "irresistible" or  LLuncontrollable" impulse is a dangerous 
one, since i t  is impracticable to distinguish between those im- 
pulses which are the product of mental disease and those 
which are the roduct of ordina passion, or, where mental Yl disease exists, &vieen impulses t a t  may be genwnely irre- 
sistible and those which are merely not resisted. 

The same objection was noted in the comments to the Model Penal 
Code insanity defense : 46 

The draft accepts the view that any effort to exclude the non- 
deterrables from strictly penal sanctions must take m o u n t  of 
the impairment of volitional capacity no less than of impair- 
ment of cognition; and this result should be achieved directly 
in the formulation of the test, rather than left to mitigation in 
the applicat ion of M'Naghten. 

* * * * * * 
noth the mnin formulation recommended and alternative (a)  
deem the proper question on this branch of the inquiry to be 

See A. G O L D ~ X ,  TIIE I ~ S A N ~  DEFEXBE 207 (1967). 
" MODFL PENAL CODE 8 2.01 (P.O.D. 1062). 
U R o ~ ~ ~  Co3a~i18810~ ON CAPITAL PONISHMEXT, REPORT lWQ-l&-XI, para. 228, 

atU80 (1953). 
MODEL P ~ A L   COD^ 6 4.01, Comment at 157 (Ten& Draft No. 4,1985). 



whether the defendant was without capacity to  conform his 
conduct t o  the requirements of lam-. . . . The 1 lication of 
the principle will call, of course, for a distinction ' etween in- 
ca acit upon the one hand? and mere indisposition on the 
otEer. &ch a distinction is meritable in the application of 
a standard adclressed to impairment of volition. We believe 
that the distinction can be made. 

The American Law Institute's commentary fails to  elaborate upon its 
last assertion. Eozu can the distinction be made 2 

Durham suggested that the notion involved in a determination of 
responsibility was freedom of i l l .  But it is in significant part the 
clifficlilty of scribing operntional meaning to concepts of rolitional 
freedom wliich malie it a n$>ulous, if not impossible, criterion to liti- 
gate. To he sure, there :we s~tuntions in which there would be substan- 
tial agreement that freedom of choice mils absent, for esainple, actions 
during unconsciousness such as occurs in some epileptic seizures and 
sleepwalking. These are cnses in which lack of mens ren and probably 
actus reus would exculpate, as rrould a cognitive insanity test. They 
pose no challenge for :L volitional insanity defense. Beyond this core 
t ~ p e  of sit nation one can expect little agreement as to the meaning of 
a volitionnl standard. There is no consensus mlth respect, even to cri- 
teria for clecision in the real problem areas, where .some yield to 
desires to enga in proscribed conduct and others do not." 

In testimony ? efore the Royal Commission on Ca ital Punishment. 
the Director of Public Prosecutions reportedly state $ that a rolitional 
standard which extended beyond cnses such as automatic epilepsy 
presentecl n question which "ceased to bc one to whicli objective tests 
could readily be appliecl ancl became n mntter of metaphysical specula- 
tion which presented an impossible problem to the Judge and jury." 
Asked the Lord Chief .Justice, LLTho is to judge xhether the impulse is 
irresistible or not ??' 4B 

An estrnordinarily perceptive discussion of the problem is con- 
tained in the concurring opinion of Mr. Justice Black, joined by Mr. 
Justice I-I:wlan, in Powel7 v. Tezas,s0 upholding the constitutionality 
of criminnl penalties applied to alcoholics whose public drunkermess 
is alleged to be beyond volitional control : 

T h e n  we say that appellant's appearnnce in public is caused 
not by "his own" volition but rather by some other force, we 
are clearly thinkin of a force which is nevertheless 'L1iis'? es- 
cept ill some speck7 sense. The acc~~sed undoubtedly commits 
the proscribed act and the only question is whether the act can 
be attributed to a part of "his" personality that should not be 
regarded as criminally responsible. 

* * * * * * * 
rT]he question whether an act is "involuntary" is, as I have 
n l m l y  indicated, tin inherentJy elusive question, and one 
which the Stato may, for p x l  reasons, wish to  regnrd as 
irrelevant. 

"See Waelder, P s y c k i a t e  and the Problem of Criminal ResponaibGity, 101 
r.Pa.T,.Rw. 378,s (1052). 

*ROYAL Coarlrras~oxi on CAPITAL PKJNIBHMEXT. REPOET 1419-1053. para. 288, 
at? (19;13) 

Id. 
302 U.S. 514. &lo, 544 (1968). 



(4) The indeterminacy of control tests is not su&iently mitigated 
by the requirement of mental disease or defect. 

The dlsense or defect requirement is present in all of the st& 
nlents of illsanity defenses; it is almost. never defined, however. In 
M'i17qhten its meaning is m r e l j  crit.i-1: perhaps most 
is used to exclude intosication. 11; the ori,&al formulation Y t l y  o Durhnvt it 
and in the control tests, definition becomes important as a limitation 
of tho'lr otherwise <weeping or indeterminate reach, Still, there has 
been little effort at judicial definition. Primarj  reliance is mnvention- 
ally plared on the expert testimony. apparently because i t  is widely 
assu~ned (1) that  there is a medical amensus  on the meaning of these 
terms, and (2) that this meaning is relerant to  the legal purposes at 
hand. Seither assumption is aacurata  

Dorlnnd's IUu&m%d Medica2 Dicti~1u.y (24th ed. 1965) defines 
"disease" HS definite morbid process?' The Dia.gnoatic and Stdietical 
.llanual of Zental Disorders of the A.mericm Pqcl~ia t r ic  Assgiation 
stopped at.tempting to define L'mental diseuse" in its 1932 edition l w d  

continued this omission in its 1968 edition. The medical profession has 
little need of ntten~pting to define "W" Treatment may px-oceed 
irrps >&.ire of such effort. P&iatric authorities are ocmsionrtlly 
cnlldl upon to use the term in a legal context, but here the respons~ 
is again quite varied. Sometimes there is denial of the existence or 
usefulness of such an A t  other times "psychosis" is called men- 
tnl disease, thou h "neurosisn is not. (There is little agreement as to 
the definition o f these terms, either.)52 Sometimes mental disease is 
used to refer to anything treated by rt hysician treating mental condi- I' tions; sometimes i t  refers to social ma functionin a s  defined by moral 
or legal criteria; occasionally it refers to fai ure to realize one's 
cn a ~ i t i e s . ~ ~  

f 
bootors Redlich and Floedmnn p i n t  out: 

In  older texts and in current lay parlance, psychiatry is 
often defined 11s the science dealing with mental diseases and 
illnesses of the mind or psyche. Since these are terms reminis- 
cent of the metaphysical concepts of soul and spirit, we prefer 
to speak of behavior disorder. . . . MedicaRy recognizable di- 
seases of the brain cannot, for the most part, be demonstrated 
in behavior disorders. 

TVhat. then, are these difficulties psychiatrists are supposed 
to treat. the so-called behavior disorders? Defying easy defi- 
nition, the term refers to  the presence of certain behavior pat- 
terns-variously described as abnormal. subnormal, undesir- 
able, inadequate, inappropriate, maladaptive or malad- 
justed--that are not compdzWe with the rn and expecta- 
t h s  o the patient's social and m2tural *stem. (Emphasis 
add&.{ 

The difference between using "n~ental disease" and "behavior dis- 
order?' is nonetheless important. One would not have expected an im- 

E.v., Swsz. Tm: MYTH OF MENTAL I L L ~ S S  43,2l4 (196l). 
"SFC M~.xxrxa~it. THE CRIME OF PUKISHMEXT 130. 134 (1968). 
B 6 r ~  Mngarette. The  Concept of Mental Dkeaac in Crlmfnal Law Inaanity 

T~818.  &? U.CHX.T,.REV. 229 (198fj). 
' REI)LICH Rr FBEEDMAN, 8t1pra note 41, at 1-2. 



portimt test to state: "One is not criminally responsible if his criminal 
act is the product of a behavior disorder." 55 The absence of analogy 
to physicnl illness, the circularity, the confusion of :in ilb~iraction 
from conduct with its cause, the danger of rnctapliysical assumptions 
of the exi.~tence of illness categories, :md tlie failure to provide.a stand- 
ard cnpnble of operational use to d i ~ t i ~ ~ i s l i  betxeen crimlnnl and 
no~~criniin:d proscribed behavior mould all become more :lpp:~rent. 
The problem has perhaps been most realistically recognized in a  went 
Districtof Columbin case: 56 

I n  Durham v. ITnitecl States, we annol~nced a new test for 
insanity: 'An accused is not criminally respons~ble if his 
~uilawful act wis t.he product of a mental disense or defect.' 
We intended to n-iden the range of expert testir!iony in order 
to enable the j u q  'to consider all the information advanced 
by relevant wient.ific disciplines.' 

This purpose wns not fully achieved, largely because ninny 
people thought Dtirhmn was only an attempt to identify a 
clearly definecl cnte ory of prsons-those classified as men- 
tally 111 by the me f ical profession-and excuse them from 
criminal responsibility. In  fact tlie meclicnl profession has no 
such cle:~rly defined category, and the clnssifications it hns de- 
veloped for purposes of treatment, commitment, etc., may be 
inappropriate for assessing responsibility in crimiaxl cases. 
Since these clilssificatiorls were familiar, ho~verer, ni?riy PY- chintrists nncle~-stxndably used them in court despl!c,t w r  
unsuita4bility. Arid some psychiatrists. perlirips unwtt~ngly,  
permitted their own notions about blame to clcterinine wl~etl~er 
the term rnental illness should be limited lo psychoses, slipuld 
include serious beha-ior disorders, or should include nrtu- 
ally all mental al~normalities. 

* * * * * * * 
[Tlestimony in t e r m  of 'mental disease or defect' seems 

to leiive tlie psychiatrist too free to testify according to his 
judgment. about the defendant's criminal responsibility. 

* * * * * * * 
An nlternative to Durham-McDonald \ronld be to make the 

ultimnte test whether or not it. is just to bli~nie the defendant 
for his act. I f  the question were simply whether it is 'just' 
to 'blame' the defendant. then mental illness, productivity. 
ability to control oneself, etc., might he factors wl~icli the 
jury conld consider in reaching its tonclusion on the justness 
of ~mishment. Since the m-ords 'just' and 'blame' do not 
l e n s  themselres to refined definition, the c l iarv  to the jury 
under this test probably wonld not be detailed.ffut the tvords 
that have been used in  other clurges, such as 'defect of rea- 
son,' 'cli.sease of the mind,' 'nature and quality of the act,' 
'behnvior controls,' 'mental disease or defect.' 'capacity . . . 
to appreciate the crirninalitj of his concluct,' mid 'cnpacity 
to conform his conduct. to the requirements of lam,' are also 

" Cf. Stntc v. Pike, 19 S . H .  399 (1869) : Dtcrharn v. United Btatcs. 211 F.  2d 
862 (D.C. Cir. 193L). 
" ll'nrhit~gton v. United State& 390 F.  2d 444.446, 453, 45211. 23 (D.C. Cir. 1W7) 

(per Bnzelon, C.J.). 



vague-the chief difference being that these words give a false 
impression of scientific exactness, an im ression which may 
lend the jury to ignore its own moral ju g oment and defer to 

1 
? the moral 'udgment, of scientific 'experts. However, ws are 

unaware o any test for criminal respollsibilit which does 
not focus on the term 'mental illness,' or some c !' osaly similar 
term. This focus mag be unfortunate, but we are not deciding 
that question now, and are not proposing to abandon the term. 
Contrast r)ershowitz, [Address by Prof. Alan 11. Ikrsho- 
witz, Psychiatry in the Legd Process: A Knife That Cuts 
Both Ways. 51 J ~ I C A ~ ~ ~ R E  370 (1968)], recommending that  
'no legal rule should ever be phrased in medical terms . . .' 

The -4 merican Law Institute Propoml. (A Z t e m  f ire Formulation 
ZZI (Sfiudy Draft Sect ion 503) ) .-This test must be considered by any 
group drafting a Federal statute dealing with the insanity defense. 
Essentially it 1s a more careful statement. of the Davis standards, pro- 
viding exculpation upon lack of cognitive or rolitional ability due 
to mental disertse or  defect. It is probably the most ably d r a m  of 
such tests. It provides that 'bsubstmtial incapacity7' will.suffice, rather 
than re uiring that i t  be total. I t  uses the more affective term "a - r preciatc?3 for the more coldly cognitive "know" of d17Nagnten. t 
nttempts to avoid the circularity of defining repeated criminal con- 
duct as n disease and concluding from the definition that und for 

paragrnph, tho conuncnts to the Model Penal Code state: 
%=' exculpation has thereby presented itself.* I n  explaining t s second 

TVhilo i t  may not be fensible to folplulate a definition of 
'disease,' there is much to be said for excluding a condition 
thnt is manifested only by the behavior phenomena that 
must, b hypothesis, be the result of disease for irresponsibi- 
lity to e e  eshblished . . . . It does not seem useful to con- 
template the litigation of what is essentially a matter of 
terminology; nor is i t  right to have the legal result rest 
upon the resolution of a dispute of this kind. 

Our evaluation of the American Law Institute proposttl has been 
suggested by the previous discussion. To summarize: 

(1) The key terms are viithout meaning or extremely vague. A.L.I. 
is lilrgely a control test, and subject to the metaphysicnl quandaries 
associated with assigning operational meaning. To a determinist, 
the abolition of criminal liability appears to be authorized by it: to 
a nondeterminist it remains indeterminate in scope. '.Mental disease 
or defect" and bbsubstantial capacity to conform" cannot be resolved 
except by utilizing the morn1 preferences of expert witnesses and 
triers of fact. 

(2) Tho  effort to escludc the so-c,zlled sociopath from exculpation 
is likely to be ineffectire, since this diffuse, amorphous classification 
of behavioral deviants can be said to be characterized by more than 
repented criminality and otherwise antisocial conduct. AS a result, 

*The second pamgmph of the AL.1. test, providing that : "The ternis 'mental 
tlisen.~ or defect' do not include nn abnormality manifested only by repeated crinl- 
inn1 or otherwise antisocial conduct" is. in neeordance with recent opinion, es-  
d r l c l r c l  from the Study Dmft. Ser pp. 24.5-247, infm. and lPfldc v. U n i t ~ d  Statee, 
- 1'. 2tl -, 7 Cr. I,. 21W (9th Cir. 1970). 

"M~I)ICL PESAI. CODE g 4.01. C o m e n t  at  160 (Tent. Draft No. 4, 1956). 



large numbers of defendants presently regarded ns "b,d," mther 
thiin "sick," wo111cI be exculpated on careful psyc1ii:~tric rsnlriirintion 
and t e s t i n ~ o n ~ . ~ ~  i~ccording to the latest American Psycl~iatric As- 
sociation Manual, these persons (renamed "antisocial person:iliti~s") 
are impulsive, unable to  feel guilt,, hare low tolerance to f~us t ra t~on ,  
nnd otherwise in nddition to engaging in  repeated legal or social of- 
fenses differ from the Doctor Bernard Diamond lins pre- 
dicted that the ,sxond paragraph exclusion of A.L.I. will in fact tend 
to reduce the number of sociopatlis excul ~ated.  but only those who E, had rolltine es:~min:ition would be bene ted: the :lfiluent and the 
fortunate m-ould be able to avoid the r e s t r i c t i ~ n . ~  

The effort by the American Law Institute to exclude sociopaths 
from relief in spite of the fact that they are paradigms of those said 
to be without capacity to conform to the requirements of law suggests 
an inconsistency with respect to trust. of a volitional st:md:irct as an 
n ppmprin te basis for determining legal responsibility. 

Despite the seemingly insuperable .mdeterminacy and the possibly 
sweeping scope of ~ o l i t ~ o n a l  tests, statistics in the bistrict. of Colum- 
bin indicate that the percentage of defendants acquittecl by renson of 
insanity in cases terminated since the Drcdinm rule was espressly con- 
verted into a control test by ,W017ald in lute 1962 aver;l,oed between 
2 nnd 3 percent. Defendants fonnd not guilty by reason of insanity 
during the alme period mere from about ti to I) percent of defendnnts 
in all cnses trieda1 The semantic and metaphysical problems to which 
me have alluded secm to have usually Geen less than overwhelnling to 
the judges nnd juries which decided the caws. The expert, witnesses have 
:icceptexl the delegation of authority of the mental clisease requiremenf. 
Volitional impairment problems hare apparently been resolved by 
intuition. Thqnppmlch of an opinion of the English Court of Criminal 
Appnl  (cons~derincr m issue of climinis!led responsibility under the 
TTomicide Ad of 19%) may provide ;~ss~st:lnce in understanding thc 
sort of reasoning which may not mcommonly be involved : O2 

I n  n case where the abnor~nality of mind is one which 
affects the wcused?s self-control the step hetween "he did not 
resist his impulse" [sic] m d  "he could not resist his impulse" 
is, as the evidence in this case shows, one which is incapable of 
scientific proof. A fortiori there is no scientific measurement 
of the degree of difficult1 which xn abnonn:il person finds in 
controlling his impulses. 

These problems which in the present state of soient.ific 
knowledge are scientifically insolnhle, the j1lr-j can only ap- 
pmnch in tr broad, common-sense way. . . . 

Such a commonsense approach woiild presumnbly consider such fac- 
tors 11s the rat+ionalit.y of the conduct. of the actor. judged from the 
pcrspect.ire of the trier of fact, whether i t  is associated with :I mecli- 
cally-labeled syndrome. whether it represents a repetitive behnrior 

" Scr Dinmond. Fro,)! 3f'Taghten to  Currena. and R q l m d .  T i  Car.. I, REV. 189 
(lp) [hereinafter r i t d  ns Diamond]. 

Diugnostic atid StatiRtiml Jinnrcal of 3lcntal Dimrdera  -13 (1068). See 
I -n i t rd  Stutrs  r. C~tr r r? is .  LW F. 2d 731. 7 W  (311 Cir. 1961). 

Dintnorltl. s~cpru note 58. n t  1N. 
"HZ:POICT OY THE PIIESWEST'S COYMISSIOS ON CBLME IS THE DIATKICP OF CO- 

w a r n r a  53.7 (1966). 
" Rcgi~tu  r. B ? m e ,  4.1 Cr. App. R. 246,2 Q.B.D. .796,401 (1'300). 



pattern in the actor and in others similarly situated, and the subjec- 
tive reports of the actor as to his thou ht processeseSSeS, particularly with 
respect to his control of his b e h a v i ~ r . ~ h e  conclus~ons of expert wit- 
nesses on the ultimate issues, since t.hey are likely to be based on m o d  
and metaphysical asumpt.ions of the erson giving testimony, might 
also weigh heavily, unless they rtre exc P ~ d e d . ~ "  Such an approach per- 
haps a~oids  intellectual rigor and muy be unsatisfying to the wn- 
teinplative, but i t  might be a practical solution to a problem which 
seems to call for at  least a verbally less open-ended inqulry t.han would 
be resented if the jury were asked if they believed the defendant 1 oug t in justice to be exculpatda 

III. AROIJTION OF A SEPARATE I X S ~ I T F  DJDFNSE 

JUDGE: Well, what about the question of whether or 
not this man is responsible under the law? He committed 
a crime; that we know. But there is still the question of his 
intentions and his capacity for knowing right from wrong, 
his capacity to refrain from the wrong if he knows what 
wrong is. I f  he is not responsible, then technically he is not 
guilty. 

ANSWER: [Dr. Karl Menninger] Your Honor, rmpun- 
f i l e  is another one of these functionally undefined words. 

JUDGE: But your colleagues 'have often testified in t.his . 

court that in their opinion a certain prisoner wa8 or was mt 
res nsible. 

- 

k%vn~: Yes, your Honor, because the word ~ e ~ o m i b l . . .  
is in-everyday use. But. this use is different from the legal use, 
as you well know, md that fact is not a.lways clear to your 
witnesses. 

What. you want to know, I suppose, is whether this man is 
cap~ble of living with the rest of us and refraining from his 
propensity to injure us. Yon want to know whether he is 
dangerous, whether he can be deterred, vhether he can be 
treated and cured-whether we must arrange to detain him 
in protective custody indefinitely. 

JUDGE: Exactly. This is indeed what t.he court would 
like to know. Rut it seems vi-e do not know how to communi- 
cate with one mother, and our laws do not permit us to ask 
you. How, I beg of you, may I obtain direct, nonevasive an- 
sviers to precisely these questions ? 

I ~ S T V E R :  Your Honor, by asking for them. As you say 
yourself, you are not permitted by precedent. m d  custom to 
do so.= 

The formulation preferred by t>he writer* eliminates insanity as a 
separate defense, according it only evidentiary significance. I f  evi- 
dence of mental disease or defect. negatires an element of the offense, 
it is esculptorg, but. not otherwise. Most commonly negatived would 

" Cj. W n e k i n g t m  v. United Slates, 390 F.2d 4-44 (D.C. Cir. 1967). 
" Co~npare, e.g., ROYAL COXMI~~IOX ON CAPITAL P W T ~ I S H ~ - T  REPOBT 19491953 

pams. 331,332 (1933). 
a MEKNIRGEB, THE CRIME OF PUNIBIIXIENT 136-137 (1968). 
*Alternative Formulation I in the tentative draft. See note8*, p. 234, supra. 



be a mentnl element. The Model Penal Code commentary illustrntes 
the pro ler subject of an insanity defense by the example of a madman 
\\lllo be I ieves that he is squeezmg lemons when he chokes his pife. 
Under Alternative Formation I he would be not guilty of homlcide 
(unless gross negligence stlffices for manslaughter). not becnuse he 
would fall within a special defense but bemuse he would lack the 
criminal intent required by the homicide offenses. Occasionally. evi- 
dence of mental abnormality might negative a required criminal act, 
as b tending to prore incapacity. 

d n t a l l y  abnormal oflenders suitable for treatment in n mental 
hospital \vould be removable from the criminal justice process by : (1) 
being found incompetent to stand trial, (2) bein found not guilty 
bemuse wit.hout criminal intent, (3) being r e f e d t o  a mental liospi- 
tnl after a finding of &ilt and suspension of the imposition of sentence, 
and/or (4) being transferred from a correctional institution to a 
mental hospital after sentence. The fundamental polic i is to the search for an elusire concept of responsibility at t e time of the 
commission of an offense m-ith treatment criteria applied to the defepd- 
ant at the time of the decision as to his most appropriate disposit~on. 

It may be observed that all three of the formulations ought to br, 
accompanied by provision for notice of intent to rely upon ewlence of 
mental c l i s e , ~  or defect and verdict of not guilty by reason of mental 
disease or defect when that is the basis of n not gullty deterniinatio?. 
There is much to be said for facilitating an inquiry ns to the desirnbil- 
ity of civil commitment of such persons mcl for providing for Federnl 
commitnic?ntt if they are found to be presently dan erously abnormal. 

Much of the thinking which has led to the conc f ~lsion of the desir- 
ability of abolition of a separata insanity clefem has been inc1ic:tted 
in previous discussion in this commentary. An effort will be made to 
summarize considerations favoring and/or opposing this propo.sd. The 
former will be considered first : 

(1) Trained mental health prsonnel, particularly psychiatrists and 
syc.hologists, are in critically short supply in the United States. The 

Eulk of these resources are allocated outside the population of persons 
enmeshed in the criminal process. Pitifully small numbers are engaged 
in treatment in public mental hospitals and even smaller nllacntions of 
psychiatric and psychological personnel have been available to prison 
and jail populat~ons. Attempting to derok these sewices to assistance 
in disposition and treatment. of persons who hare engaged in criminal 
conduct seems far  more sensible than encouraging their presence in 
courthouses so that they d be available t,o eng;rge in retrospective 
reconstructions of crimmal responsibility. (A f a d  ~ v t r e m e  esample 
is Wright v. Un;ted in which eleven psyc latrists examined 
the defendant and testified before t.he jury.) 

i 
I n  the District of Columbia a committee of the Judicial Conference 

reported that the number of psgchiatrists attending hospitnl staff 
conferences to evaluate persons facing criminal charges was deliber- 
ately reduced by the hospital administrators in an effort to lower the 
number of subpoenas handed out to its staff?' Insanity is frequently 

250 F.2d 4 (D.C. Cir. 1957). 
JUDI~IAI ,  CONF-E~ENCE OF THE DISTEICT OF COLUMBIA CIRCUIT. REPORT OF TEE 

Cost a r m e  ON PRORLEAIB COSNECTED wrm MEXTAL EXAMISATION OF TTIE ACCUSED 
I N  C H ~ C I N A L  Casm, BEFORE TRIAT, 32-33 (196.i). 



properly called a LLrich man's defense,'! for the wealthy can sift the 
~ 0 0 1  of potential expert witnesses for those who will produce fnvor- 
able testamony in a convincing mame:. Indeed, poor men have been 
stronglr d i s a d v a n t a p  in l i t i r t ing  mssnity questions. They have 
typical y had to re y on pub ic meutal hospital experks or those 
selected by the court. Commonly, reports and witnesses have been 
made a~ailable to the prosecution as ae l l  as the defense. Signs of 
chnnge are detectable, but they do not appear to be likely to result 
in a fair liti tion of insanity issues. Statutory authority was re- 

z f o r  payment of expert witnesses .selected prlrately by EELfl,'gf ~ n c m d  sensitivity to constitutional protections for 
the accused may make adversary trial of the mental state of the 
defendant at the time of the crime difficult in the fut.ure, as privilege 
against selfincrimination, ht to counsel at examinations and evalu- 
ations, nnd equal protection ? c aims are pressed." 

(2) Key terms in the conventionall utilized insanity tests (par- I titularly when one goes beyond U'Nng ten) such as "mental disease," 
"capacity to conform," are vague a t  best and perha s meaningless. 

f E The insanity defenses invite v a n t i c  j o F i n  , metap ysical specula- 
tion, intuitive mom1 judgments m the gwseo factual determinations. 

I n  TVmhington v. United St~tes.'~ Chief Judge Bazelon ordered 
that expert witnesses in trials involving k a n i t y  defenses be in- 
structed to refrain from expressing an oplnlon ns to whether tho 
criininnl act charged was the "product" of a mental disease or 
defect : 

The writer of this opinion would make the f o l l o ~ i n g  ob- 
servations for himself. I t  ma be that this instruction will 
not sipficantly improve the a t$ judicatio? of criminal respon- 
sibility. Then we rimy be forced to cons~der an absolute pro- 
hibition on the use of concluwry legal labels. O r  i t  may be 
t.hnt psychiatry and the other social and behavioral sciences 
cannot rovide sufficient data relevant to a determination of 
crimina !' responsibility no matter what our rules of evidence 
are. If  so, we may be forced to eliminate the insanity defense 
altogether, or refashion i t  in a way which is not tied so tightly 
to the medical model. . . . 

(3) The literature reveals great uncertainty as to the function of 
insanity defenses. Currently, it perhaps is most commonly stated as 
designed to remove from the criminal process those who are deemed 
to be not b larnew~rthy.~~ Left unclear is the establishment of criteria 
for determinine blameworthiness and the identification of persons 
meetin such criteria. 

(4) t h e  cn~cial  decisions with respect to persons, including men- 
tally abnormal persons, who commit criminsl acts involve disposition. 
An insanity defense is a poor derice for determination of whether 
persons ought to be institutionalized and if so, to what facility they 
are to be directed. It is f a r  more rational to fase-this question frankly 

" 18 U.S.C. 8 3006A(e). 
-See Thanton v. Cnrcoran. 407 F.  Zd f395 (D.C. Cir. 1969) : Shepard v. Rowe, 

4-42 P. 4d 238 (Ore. 1968). and the authorities which it collects. 
'O 390 F.2d 44-4 (D.C. Cir. 1967). 
,390 P.2d at ~ $ 7  n. 33. 
Bee e.g.. Mona PENAL CODE (r 4.01, Comment at 150 (Tent. Draft No. 4. 

1965). 



and directly.'3 T ~ r g e  numbers of defendants who could present effec- 
tive insanity defenses under present standards do not do so either 
becallse the possibility is not recognized or because i t  is avoided. cofn- 
mody out of fear of more lengthy detention and/or more pamfi~l stlg- 
matization. 

No matter what insanity defense approach is taken, it is likely that 
large n~unbers of abnormal persons nil1 continue to be placed in COT- 
rectional institntions. In view of our poor abilities to  reform behan- 
oral deriants, irrespective of the sort of institution to r l ~ l c h  they 
are clirected, this is obvionsly not a tramcly from the standpo~nt of 
the prevention of recidivism. Successfid treatment. once a central 
article of liberal faith. is more commonly today seen by professionals 
as an illusory goal of our poor skills and meager  resource^.'^ I n   vie^ 
of the large numbers of persons of all personality tvpes who will con- 
tinue to be found in correctional institutions, rehabilitati~e efforts 
must be directed to mentallv abnormal offenders ~ h o  are placed m 
them. Dr. Bernard Diamond has written that the psychiatric care at 
Vacaville. a part of the California correctional system. may be cate- 
gorically said to be better than that arailable at Atascaclero. the 110s- 
pita1 for the criminally insane.75 Dr. Jonas Robitscher adds : 7B 

If  the d&~t,zth penalty is abolislied. if prison sentences ?re 
shortened to be consistent with deterrence and rehabd~tatio? 
rather than revenge, and if psychiatric and other rehabill- 
tation services are provided, i t  will not make anv real differ- 
ence if a disturbed person who has aclmittedly done a? il- 
legal act is treated in prison or in a mental hospital ; in either 
case he will have problems of guilt. in either case he ~ 5 1 1  feel 
he deserves pmishment ; in either case he will respond-if he 
responds at all--only to thoroughgoing and sincere efforts to 
help him whether the setting is called prison or hospital. 
(What we call our institutions is less important than what v e  
do in them. I t  js time we recognized the inhumanity of inde- 
terminate sentences, ~ h i c h  represent a peculiar 20th century 
cmelty imposed on the pretext that we are therapists and not 
jailers, even when the prisoner-patient is not amenable to 
treatment.) 

(5)  The crixninnl process has the adrantages of determinate maxi- 
mum periods of detention, proportionality between the seriousness of 
the offense and the penalty. Persons channelled out of the criminal 
system by the insanity defense are subject to incarceration, possibly for 
life. The criteria for release su& as "movered sanity,:' no loner  
"dan~rous"  are subject to such wide variations of meaning. as to 
afford little protection to the "patient." Prediction of future criminal 

Cf. Bollon T. Hawia. 395 F. 3d 642. (D.C. Cir. 1968). holding that a finding of 
not guilty by reason of insanity does not proride n constitutionally rational basis 
for indefinite commitment to a mental hospital. But see Lyich v. Overholsm, 36!3 
U.S. 706 (1963), assuming the contrary if the defense is raised at the instance 
of the defendant. " See & GOLDSTETN. THE IRBANITY D E ~ K E E  21 (1967). 

"Diamond, Crin~incll Responsihilitll of the Mcnto l l~  nl, 14 STAR. L. Rm. 59. 
86 (1Ml) .  
" Robitscher, Testa of Criminal Reaponslbility; Neto Rule8 atrd OI& Problems, 3 

hm, xim WATER L. REV. 153,172 (1968). 



beharior, its frequency, its nature and severity, the length of confine- 
ment. needed to reduce the risk, is a primitive science in and about 
which few empirical studies have been conducted." The safe thing 
for a hospital administrator to do may be to err on the side of caution 
and continue hospitalization for an extended period of time. The 
criminal justice system diffuses responsibility among lepslature, 
police, prosecutors, judges and parole boards and may consequently 
be in  a better position to opt for release. 

(6) A number of informed observers believe that it is therapeutically 
desirable to treat behavioral devinnts as responsible for their conduct 
rather than as inroluntary rictims playing a sick role. 

(7) The insanity defense developed in England a t  a time in which 
all felonies were punishable by death. I n  the United States in 1967 a 
death penalty was administered to one person and in 1968 to none. The 
appropriateness of capital punishment in the Federal system ought to 
be direct17 faced rather than ameliorated by retention of an insanity 
defense. 

(8) The insanity defense discriminates against persons who commit 
crimes because of influences on their personalihs other than mental 
disease or defect. Professor Norval Morris mi tes  78 : 

I t  too often is overlooked that one group's exculpation from 
criminal responsibility confirms the inculpation of other 
groups. Why not permit the defense of dwelling in a Negro 
ghetto? Such a defense would not be morally mdefensible. 
Adverse social and subcultural background is statistically 
more crimifiogenic than is psychosis; like insanity, it also 
severely circumscribes the freedom of choice which a non- 
deterkinistic criminal lam (a11 present criminal law systems) 
attributes to accused persons. True, a defense of social ad- 
~ e r s i t y  would politically be intolerable; but that does not 
ritiate the analogy for my purposes. You argue that insanity 
destroys, undermines, diminishes man's capacity to reject 
what is wrong and to adhere to &at is right. So does the 
ghett-more so. But surely, you reply, I would not hare us 
punish the sick. Indeed I wo~~lcl, if you insist on punishing 
the grossly deprived. To the extent that criminal sanctions 
serve punltire purposes, I fail to see the difference betwen 
these two defenses. To the extent that they serve rehabilita- 
tive, treatment, and curative purposes I fail to see the need 
for the difference. 

(9) There is undoubtedly some overlap between the insanity de- 
fense and the mens rea requirement. The overlap is most substantial in 
M'Nughten.. For persons within this .goup the insanity defense may 
become a means of facilitating detention of those who are not guilty of 
crime and whose present dm~geroilsness h,as not been e ~ t i m d e d . ~ ~  

L4rguments favoring retention of a separate insanity defense follow : 

TI See Dershonita, Psvchiatry in tka Legal Process: .'A Knife That Cuts Both 
Tra.u8," 51 JUDICATT~RE 370 (1968). 

"Morris, Psvchiatry and thc Dangeror18 Criminal. 41 S. CAI.. L. REV. 514. 520 
(IF). 

See J. Goldstein 8: Katz, Abolish the Inaanity D e f e n s e w h y  Not?. 72 YALE 
L. J. Ex35 (1963). 



(1) There is a powerful root feeling in our culture than an "inspn?" 
person is not appropriately subject to the condemnation irnpliclt 111 
criminal conviction and sentencing. We sense a lack of culpability. I n  
spite of the vagueness of these feelings and of the terms we use to 
express them the morn1 sentiments nre strong and pervasive. In part 
they may be attributable to notlons of retr~butipn associated with 
crin1in:~l sanctions, ho\verer p e a t  our effort to avoid such a rat~onale. 
I n  part these feelings may be attributable to a subjective senseof free- 
dom to avoid c r i n h a l  conduct ourselves and our lack of identifi~qtion 
with grossly abnormal offenders, whom we feel to be different from 
ourselves in the sense of k i n g  less free. 

To  abolish the insnnity defense \vould be to seem to recognize th:tt 
criminal sanctions may be imposed irres ctive of wlietlier the defend- 
ant freely chose his cvourse of conduct, t us weakening what is i ~ t  least 
a useful myth. 

r 
(2) Criminal convictions carry added sanctions of loss of reputa- 

tion, self-deprecation, and (frequently) civil legal liabilities. The diffi- 
culties experienced by es-convicts m o b t a k n g  employment a!one 
justify ttvoidance of criminal stignatization where reasonably feasible. 

This nrgument is considerably weakened by the stigma associated 
with being judged insme. 

(3) El~mindion of the insanity defense may be unconstitution:d. 
It has been attempted in two Stah.  I n  State v. St ra~burg ,8~  a statute SO 
providing was declared unconstitutionnl by the Washington Supreme 
Court as violating clue process of law nnd the right to a trial by jury. 
The legislation in that case was lleld to abolish the use of evidence of 
insanity in connection with disproving mens ren. thus differing from 
the abolition suggested by Nternntive Formulation I. The second case 
is Sinclnir r. State,81 in which a statute similar to the Washington 
provision was held violritive of the due process provision of the 
Mississippi Constitution. 

PotoeZ v. Texas S? may be read to require exculpation of a defendant 
whose criminal act was beyond his power of avoidance. The four .Jus- 
tices urging reversal of Pan-ell's convictio~i were joined in such a view 
by Mr. Justice TTliite, who concurred in :~flirmance on the basis of the 
facts of tlie particular case On the other hand. even the dissenting 
Justicw disclaimed the accusation thnt they were creating a constitu- 
tional insnnity standard of general app l i~ab i l i ty .~~  I n  any event, the 
a m  of litigation, the mere public drunken appearance of chronic al- 
coholics, did not present the Court with the uestion of the eliminn- 
tion of n separate insanity defense in a cnrefii 9 ly considered Crhninnl 
Code. Lelnna? r. Oregon," sustained :i coplition test in the face of :I 
contention that irresistible impulse exculpation was required by tlie 
fourteenth amendment. 

Another possibility which might be considered would be the mca- 
tion of n conviction upon R decision to place one who has been found 
guilty of an offense in a mental institution for trentrnent. "Suitability 
for treatment.'? presents many questions as to the nature and ~neaning 

' 60 Wnsh. 106.110 Pnc. 1030 (1910). 
" 161 . \ I i s .  142,132 So. W 1  (1931). 
"392 U.8. 514 (1968). 
8 Scc c~i.ssenti& opinion of Fortas, J., W'L U.S. 51-1.5Xh1.2 

343 U.S. 590 (1952). 



of the criteria employed, the ostent to which decisions are influenced 
by the facilities available hi correctional and mental health institu- 
tions, 'and would present great challenges to attempts a t  evenhanded 
administration. Although believing it seems worth considering, the 
miter  refers giving an option for postconviction comrnit~nent to a 
mental 7l ospital. Such a proposal will be considered in connection with 
procedural suggestions. 
(4) The abolition of the insanity defense may be, in fact, im osible. I' In California, where split trials were established to separate t le adju- 

dication of insanity from the trial of guilt of the elements of the of- 
fense, evidence of mental abnormality has been commonly introcluc~cl 
in both trials. In homicide cases it is typically presented in the first 
trial to rebut premeditation, deliberation, or malice and reduce s 
charge of first degree nlurcler to inurder in the second degree or m y -  
s l aug l~ te r .~  However California has also approved the use of such em- 
dence to establish lack of criminal intent ~Sequired for any holllicide 

On the other hand, many jurisdictions hare declined to allo\\- eeri- 
dence of mental abnormality short of insan19 to be used to rebut 
mental elements of an offense. I n  Fiahes. r. Unzted States.67 a murder 
case, psychiatric evidence of mental abnormality was received and in- 
struct.ions on insanity, malice, premeditation, and deliberation mere 
given. However, R requested instruction that the jury might weigh 
the evidence of defendant% mentill deficiencies in determining 
whether there was premeditation and deliberation was refused. The 
Supreme Court affirmed the conviction, stating that rejection of such 
R doctrine of "partial responsibility:' was in conformity n i th  the corn- 
mon lam, and if it were to be changed either Co ress or the courts of 
the District of Columbia, where the ease arose,xonld change it. 

Mirmatim Formulation I takes the view that evidence of mental 
abnormality should be accorclecl its full evidentiary sig-nifimnce. 
The hlodel Penal Code took the same position.88 The effect of 
this doctrine is to exculpate or mitigate in situations n-here defendant3 
may be more dangerous ns well as thought less culpable by reason of 
mental abnormalities. I t  is consequently suggested that concomitant 
procedures ought to be adopted to determine whether such persons 
ought to be civilly committed to mental institutions in the event of their 
exculpation. The California ,Joint Legislative Committee for Revision 
of the Penal Cock has proposecl a sim~lar response be authorized in the 
event of a successful TVeZZ$-Gorshen defense.89 

If the special insanity defense is eliminated, there will be greater 
need to provide means for channeling mentally abnormal persons away 
from correctional inst.itutions and into mental hospitals. Under 18 
U.S.C. § 42U. a prisoner in a Federal correctional institution may 
be transferred to a mental hospital by the Attorney General upon 
recommendation of a medical panel. If  the court had power to take a 

-See ,  e.0.. h p b  r. Wells, 33 Cal. 2d 330. 202 P. 2d 53. cert. denied. 338 U.S. 
836 ( ISIS). 
" People v. Gorslrtw, 61 Cal. Zd 716,336 P2d 492 (19SJ). 
" 328 U.9. 463 (IWG). 
' M O D E L  PEXAL CODE g 4.02 (P.O.D. 1W2), and Monec PESAI. CODE 84.02, 

Comment at 193 (Tent. Draft So. 4, lQL5i. 
"Cat.  PEXAL CODE RETISION PBOJ&T $531, Comment at 81 (Tent. Draft No. 

2. 1968). 
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similar measure, it. might not believe it necessary to impose sentence 
in many cases. and the decision of the appropriate sentence to impose, 
if any, coulci frequently be more wisely m:ide nfter release from the 
hosptal. Such authority n-odd be a more realistic replacement of one 
function of the s ~ecial insanity defense (in jurisdictions where com- I mitment may fol ow acquittal) : the assigning of people to facilities 
most suited to their needs. 

I. PRESEhT FEDERAL LAW 

Federal law contnilis no pm-cnt. pro\-ision for notice or verdict (or 
findin ) of not guilty by reason of insanity. lhwthermore, there is no 
procc f ure for comniitnicnt to mental ilistit~~t ions of persons wllo obtain 
:lcq~iittals on tho basis of illsanity clcfenses. Fcederal offichls must. nt- 
telnpt civil conunitli~ent~ by urging local i~ntliorities to institute such 
proceedings. Frequently such efforts are una~ccessful; not uncoxn- 
moldy this is due to lack of sufficient contacts between the acquitted 
defendant and a p:lrticular state for the latter to be rrilling to under- 
take care and treatment responsibility for him.90 The absence of post- 
acquittal arrangements for commitment is in marked contrast xvith 
procedures presently provided by chapter 313 of Title 18. United 
States Code for Fecleral commitment of persons found incompetent 
to stand t r h l  and con\-icted prisoners \vho s~~l~sequently become men- 
tally ill.91 Senators liobert Kennedy, ,Joseph Tydings, and Wayne 
lforse introduced bills to provide for commitrnent of dangerously men- 
tally ill persons acquitted by reason of insanity, but no hearings ap- 
pear to have been held on t hem.= 

It is recomn~enclcd that pmcedu~d  reform propide for advance 
~ ~ o t i c e  that evidenco of mental dise:iso 01. defect 141 be relied upon 
in clefense in  a provision siinilar to section 4.03 of the Motlel Pe- 
nal Code. Section 4.03(1) of the Model ode provides that 
mental disease or defect e s c l u h g  responsibilily is an afir'mative de- 
fense. W ~ i l e  there is much to be mid for sl~cll :I  vie^ wit11 respect toss 
se arate defense of , pa~ticularly in view of greater accessl- 
biEty to tbe defense of the i ~ c e ~ ~ s e d f  ment- a I state. the pm- 
posnl for abolition of such a defense (.\ltcrnatire Formulation I) 
could not consistelitly require the prosecution to prove' mentnl ele- 
nients of oflenses :~nd : ~ t  the same t iine liilve the burden on defendants 
to disprove them. 

See Wdings, d Federal Verdict of Not  guilt^ b~ Reason of Inrranilu and a 
&'ub8cqlrmt Commitmn~t Procedwe, 27 3h. L. REV. 151,133 (1968). 
" Sce 18 U.S.C. 5 5  4%14248. 

S. 3689. S. 3753, 80th Cong., 2d Sess (1968 ; S. 1007, S. 2710. 90th Cong.. 1st 
Sess. (1067) : S. 979.91st Cong., 1st S e s .  ( 1 m ) .  

The Cornmi.don did not undertake m y  cletnilcd consideration of procedural 
reforms in this or any other area. Current pr~posils corering procedural refornls 
111 the mnttw of mentxl disnbility and the Federn1 criminal law include H.R. 
15048,91st Cong.. 1st Sess. (1909). 



should be prorided for, to permit maintenance of the patient in the 
area of family and friends. When dangerousness has receded to the 
point that oom pulsory hospital ization need not be required, the court 
should terminate the comm~tment. 

,I. PRFAFmT FEDEXAL. LAW 

18 U.S.C. $4241 rovides for transfer of mentally ill Federal pris- 
oners to  a mental ~ospital. No similar power is granted sentencing 
courts. 

f 
TI. A PROPOSAL 

It is suggested that Federal courts tw given authority to suspend the 
imposition of sentence on rsons found to  be mentally ill a t  the time 
of conviction and commit t I" )em to a llospital for treatment, rather than 
either imprison or  release them. The criteria should be : mental illness 
or defect and need for custody, care or treatment in a hospital. Thls 
provision could be adaptsd from the D)-aft Act Governing Hos itdiza- 
tion o the XentdZy 1112: prepared by the National Institute o Mental f P 
Healt 1.04 Similar provis~ons may be found in manj7 State involuntary 
commitment. statutes. The criteria here would be primarily directed to 
the most suitable pkwe of treatment and custody, as we are considering 
persons who ha\-e been nmic ted  of n crime and might othemise be 
~m~risoned.  It is t h o u ~ h t  that Federal courts mould welcome the hos- 
pithimtion option. pGple w o ~ ~ l d  be diverted from treatment in penal 
institutions on the basis of present suitability for treatment, rather 
than on retrospective reconsiructions of mentkl status relating to re- 
sponsihility criteria as of the time of the offense. Similar authority 
was granted to English courts by the Mental Health A d  of 1959,7 & 8 
Eliz. 2, c. 72, 5 60. It is said to he commonly used.9b 

Consideration was given to the pasibility of vacating the convic- 
tions of such persons, but on balance, it is thought undesm-table to give 

'O S. 1007,OOth Cong.. 1st Sess. (1967). 
:Public Healeh Seroice Publicntfon No. 61,1932. 
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authority to in effect parclon persons convicted of offenses against the 
Cnited St:~tes on the basis of mental health and suitability for hospit:ll 
treatment criteria. They i~nt. too vague to permit erenhnnded adrnmis- 
tration of such a power. Furthemmore. it IS thought likely that I p n y  
persons initially referred to n hospit:il subsequent to conviction ~ 1 1 1  be 

a Ion. returned to the. court for subseque~lt possible penal institutionaliz t' 
In the evrnt this is dolie. credit ~ o u l c l  be given for tilne served. At any 
event, hospitalization for 11 period longer than the term for which im- 
prisonment could be ordered should not be nllowed without a deter- 
mination of dangerousness of the offender. -1 ~nasimum time limit on 
hospitnlimtion for treutrnent dloulcl be estitblishqcl. -1ny rerision of 
chapter 313 of Title 18 should continue to permit hearing t o  deter- 
mine ~1:~ngt~rousile~~s and subsequent indefinite retention of such per- 
sons in a Ii"dera1 hospital. 

The fu~iction of the incom jetency st:~ndards seems to be twofold: 
First, it nppears fund:~ment:d \ v unfnir to convict an accused i?, ahsen- 
t&+ so to speak. Such was the decision in Pate v. Xobinmn, s7 in terms 
of the due process clu~iso of the fourteenth nmendxnent. In addition, the 
accuracy of the factual determiuotion of guilt is suspect when an ilc- 
cusecl lacks opportunity to chnllenge it at :I trinl. 

Competency to stand trial in Fedeml courts is governed by chapter 
313 of I ' i t lu  whicli constitutes pnrt of comprehensive legislation 
enacted in 1949 s9 : iiTo proride for the cnre and custody of insane per- 
sons charged ~ i t h  or convicted of olfenses tigainst the United St?tes, 
and for other purposes." This chapter wns propcsed by the .Judicial 
Conference of the rn i ted  States ..after long sZncly bv a conspicuously 
able committee, followed by cansultation with Fedeml district and 
circuit judges." loo 

18 U.S.C. (j 45244 provides that wlienever the Fnited States Attorney 
has reason:hle cause to believe that :1 person charged \vith s Federal 
o t f e n ~  may be presently "insane or otllertvise so mentally incompetent 
as to 1x2 unnble to understand the proceedings against him or properly 
to assist in his o m  clefense" he shall file a motion to deterrmne com- 
petency. Upon such n motion, or a similnr one f led by the accused, or on 
its on-n motion. the court slinll have the accused examined. If the report 
of the psyc-hiatrist concliicting the esarnin:ttion indicates 'bpresent in- 
sanity or such incompetcncy" the court is to conduct n hearing and 
make a finding with respect, to the "mental condition of the accused." 
I f  the court finds the acc~rsed *.mentally inco~npetent,'~ it may commit 
him to the custody of the Attorney Genernl "until the iiccused shall be 
mentally competent to stand trial or until the pending charges against 
him lire disposed of according to law." 18 U.S.C. $4246. Other sections 
of chapter 318 deal with incon~petency nt trinl disclosed nfter trial, and 

" 18 U.S.C. 5 4  -E4l4!#3. 
" 383 US. 375 ( 1966 ) . 
" 18 'C.S.C. 54 4241-4248. 

18 V.S.C. gg 49M248. adder1 by Act of Sept. 7. 1M9. c. X%5 1, 63 Stat. 686. 
'*Greenwood. v. United Rtotes. 350 U.S. 308. 373 (19-56). per Fmnkfnrter, J. 



transfer of ersons "insane, or of unsound mind, or otherwise defec- P t.ive7' from ederal prisons to mental hospitals, even after expiration - 
of sentence. 

The statutes do not explicit1 state the test of competency to stand 
trial, althou@i the strong impfication is that. the question is whether 
the accused 1s bbpresently insane or otherwise so mentally incompetent 
as to be unable to understand the proceedings against him or properly 
to assist in his own defense." The lending decision appears to be 
Uu-sky v. United States.lol There the Court reversed a connction after - 
the government confessed that the trial court had erred in h d i n g  com- 
petency on the basis of the record before it. I n  a very brief, per cu~&m 
opinion, the Suprenie Court stated : lo? 

We also agree with tho suggestion of the Solicitor General 
that it is not enougl~ for the district judge to find that 'the 
defendant [is] oriented to time and place and [has] some 
recollection of events,' but that the 'test must be whether he 
has sufficient present ability to consult with his lawyer with 
a reasonable degree of rational understanding-and whether 
he has a rational as :LS a factual understanding of the 
proceedings against him.' 

There is no express limitation of time beyond which a Federal pa- 
tient may not be held upon determination of incompetency to  stand 
trial. However, an alternative procedure is provicled for the commit- 
ting court to hold a hearing to cleterinine if the accused is dangerous 
to Federal *'officers, pro erty, or other interests." If  the court so finds 
18 U.S.C. $4248 provi 6 es that the commitment shall continue nntil 
competency is restored or the danger hns passed. 

11. EXPLANATION O F  A PROWS& 

-iny revision of present lams should closely follow the Model Penal 
Code, which reads : lo3 

No person who as a result of mental disease or defect lacks 
capaclty to u~iderstand the proceedings against. him or to  assist 
in his own defense shall be tried, convicted or sentenced for 
the commission of ,m ofi'ense so long as such incapacity 
endures. 

Tlie use of rather more extended lati,aua.ge could recoonize the prob- 
lem of the existence of a. ran e of cqac~t les  anlong Zefendants and 
re uire 'bsubstantinl mpucitgF analogously to the language in the 
-4. 1 .I. insanity defense proposal, by adding requirements of ability 
to ~~nderstand the nat,ure of the char@ m d  to cooperate x7it.h defense 
counsel, not because these things are not fairly Implied by shorter 
fornlulas, but rather because i t  is thought that it adds emphasis to the 
functional position of competency standards. The major problem in 
the application of the competency to strnd trial test has been ope of con- 
fusion of purposes. Sometimes i t  is t.houg11t to be aimed a t  withdrawal 
of psychotics from the criminul process. The Royal Commission on 

"362 U.S. 402 (1960). 
'"Id. a t  403. 
Irn MODEL P ~ A L  CODE, 3 4.W (P.O.D. 1962). 



Capital Punishment found both in England and in the United States 
a widespread view among prison medlcal officials thnt incompetency 
to stand trial means "insanity in the ordinary medical sense." lo' l l u s  
position is not supported by existing lam-. An accused may be deemed 
psychotic yet able to function e t h  substantial self protective c a p c ~ t y  
m n cri~ni~lill prosecution. At the same time, a substantial overlap be- 
tween psychosis and incapacity to clefend oneself must be 
achiomledged. 

A closely related common misconception is that the competency to 
stand trial standard is designed to select out the cirilly commitable for 
hos italiziltion. Again, the orerlap of the cntegories must be noted, 
wit f lout conceding that a1 1 persons subject to inroluntary hospitaliza- 
tion are inc::~piible of standing trial. 

An inco~iipetency proceeding is sometimes also used to satisfy the 
moral preferences of some psychiatrists und courts to substitute 
medical custod for possible criminal incarceration. h study in t.he 
District of Co 7 umbin indicated that after the insanit defense was 
broade~ied by Durham, both the percent e and nun1 & r of persons 
found incompetent to stand trial deelinx1n6 Some observers inter- 
viewed by the D. C. Committee attributed this to a belief by psychia- 
trists that it was unnecessary to ded:ire ils many persons incompetent 
to stand trii~l after the broadening of the insanity defense, as acquittals 
and subse uent commitment to a mental hospital could be more readily 
anticipate 1 . 

Competency criteria should not be desi ed to identify these other P classes of persons, and i t  does riot seem rig ~t to confine persons accused 
of crime 111 mental hospitnls for ends other than that envisaged in 
the competency tests upon determination only of incapacity to stand 
trial. 

m. EXPLASATIOS OF PROPOSED CmC,E8 IN TTKE PROCtJ)LR,iL PROVISIONS 
RELATING TO COJII'ETENCY TO PROCEED 

Chapter 313 of Title 18 'nWoululd lw left 11~rgely uncliiuiged by the 
proposals rontemplated, with the following major exceptions: 

(1) The lendh of time during which im accused could be held on 
a finding. mere% that he is incompetent to stand trial should no longer 
be unlimited. It should be provided that it could not exceed the per~od 
for \~-hicli he could he sentenced upon conviction of the offense charged, 
and in no evcnt could exceed three years. ,I longer period of hospital- 
ization should require n finding of suhsta~itinl c1:ingerousness and thus 
be equivnlrnt to n rnosr limited type of civil comm~trnent procedure.ln7 
Assistance of counsel should be expressly provided in the erent in- 
definite commitment is sought, in contrast to the present statute (18 
1-.S.C. 42-17)? which seems to assume that the court is to  act to pro- 
tect the nccnsed. Similnr explicit gunrnntees would seem unnecessary 

%ROTAT, ( ' O A I ~ I I S S ~ ~ N  O X  CAI*ITAL PUXISIIUENT, REPORT 1R.l9-1!)53, para. 2 0 ,  
at,H (19.53). 

~UDICIAI .  COXFEBENCE O F  THE DIBTBICT OF COLUMBU C I R ~ T .  REPORT OF THE 
C O l f l f I ~ n ' , ~  0s ~ O B L E ~ I S  COSSECTD ~ ~ * I T H  ~IExTAL EXAUISATIOS O F  THE Ac- 
cosm IS C R I ~ S A L  CAGES, BEFORE REF RIAL 4445 (1x6). 

18 V.S.C. 6 1  4241-418. 
Compare iile Errin Act, Pub. L. So. 78 Stat. 9-14 (1081) : D.C. CODE Am. 

5 21401 ct ncq. (1967). 



with respect to the hearing on competency to proceed, since this is 
I 

clearly a critical phase of the crinlinal case.lo8 
( 2 )  The standard to cleternline competency to stmcl trial should be 

incorporated in the proccdnral pronsions: mt her than being only 
implied. 

(3) A minimum of two psychiatrists (if any) should be appointed 
by a court, rather than one. At. best competency standards are rather 
ambiguous and subject to significant rariations of expert judgment. 
In \-ievi of the importance of the isme and the desirability of reducing 
the likelihood of idiosyncratic eraluation, more than one appraisal is 
tllought desirable. 

(4) A determination of inconipetency to proceed ought not to pre- 
vent. detern4n:lt ioli of p~.ctri:ll legal issnes not recJuiring the personal 
participation of the c1cfentl:lnt. Tho rec~nln~end:~tlon of the -1meriwn 
Law Institute proposal is to so provide.10g 

'" See 18 U.S.C. 5 300ri.l. 
-MODEL Pm-AL CODE (I -1.(X1(3) (P.O.D. 1%). 





COMMENT 
on 

JUSTIFICATION AND EXCUSE : CHAPTER 6, 
SECTIONS 601-609 

(Stein; April 10, 1968) 

1. Background : Exixti~lg Lalo on Ju8tif;cation.-The rules wllich 
justify or excuse one person's nse of force against another person, de- 
 eloped in case lax,  hare not heretofore been set forth in statutory form 
in the Ijnited States Code. We propose to set forth t h ~ e  rules as stat- 
utes so that Congress may cor~wt .  some unfort~uiate rules of the un- 
codified law as well as  settle some questions which are cloudy in es-kt- 
ing law. 

The rules of justification were rlerelapd in a societr which, of neees- 
sity, plnced great emphasis on self reliance. In a rura nation one could 
not quick17 obtain the he1 ) of neighbors, or readily seek the help of 
law enforrenlent officinls. h n Y  impairment of a m e s  to one's home or 
land could cause substt~ntial harm. Therefore, under the conmon law, 
developl then and still venling today, one m n j  use force ap ins t  
mother to defend himsel P" , his fnmilr, and others ~n his 'household, to 
protect property and to prevent crime. T3ri& t_o usefop estends 
even to ~rsistance to  a public ofirial attempting to nl&e an arrest, if  

arwst. is d E f u l .  F i ~ r t l ~ e r ,  I>ersuse 6f historical development., nn 
unnecessary distinction exists Ixtween justifiable use of force to ~ I V -  
rent crime and justifiable use of force to protect others. One could not, 
apparmtly. justifiably use force to protect a strnnger from a non- 
crimini~l, but dangerous, rict of mother--stopping a hunter. for ex- 
ample, who is about to  shoot at what he believes to be a deer, but ~ h i c h  
the obserrer knows to  be persons. 

Dendly force, in present 1 ti\\-, may not. be used solely to  resist arrest 
or to ~.otwt. property, but tlendly force may be ~~secl  when necessary for 
self c f  efense. for the defense of family, or for the prevention of dnn- 
gerous felonies. I t  is not clwr u d e r  what circunistances one must re- 
treat, if it is safely possible, rather than use dcadly force. The law has 
w n ~ e d  l ~ t w e e n  reluctnnc-e to pnnish someone who has successfully 
stood up to an ageessor and condeml~ntion for :m unneceSr;r t a k ~ n g  
of Ktunan life. I t  1s clear, lion-ever. t h ~ t  one need never retreat from 
his home, and that a law enforcenle~it officer need not retreat from the 
performance of his duty. 

Lnw enforcement oficers, under present. law, m a  use m y  force, 
including deadly force. nccwsa~-y to effect the arrest of felons or to 
prevent escill>e. Any "fleeing felon" may be shot at, even if the crime 
of whicli h e  is suspected is :\ property crime or fiscal crime posing no 
threat to life.* Therefore, nnder the law, one who tries to  sneak 

*But RW Sat118 r. Hutto,  301 F. Sugp. 124 (ED. La. 1969) (deadly force not 
jnstifitd to apprehend n fleeing l a n ~ n y  ~nsped under State statutes permit- 
ting only maonable force to effect iul arrest and limiting justified use of deadly 
force to enforcement against violcat or forcible felonies.) 

(261) 



tlirough merchandise withont paying his customs duty, or one who dis 
tills unt:~sed ~vhiskey, risks his life if he runs in panic from n Federai 
agent, However, the major Federill lnw enforcement agencies hnre 
ai%~iinist~ntively ilnposed strict limitations on an officer's rise of deadly 
force. .in F B I  njreut. for example, is forbidden to use deadly force 
escopt, in self defense. 

Additionallv, in Federal law.  the^ has been wme recognition that 
extreme situations may a r k  in which harnl must properly IK! done 
to some in order to sare others. The action tnken in such situations 
may not be defensible under traditional concepts such as self defeuse, 
defensa of others. or the prevention of crime. The persons ncted ilgninst 
limy tl~eriiselres be innocent of ,my fnult, yet the acts t:tken aplinst 
them cannot fairly be deemed criminill. This is. for esamplc. the sit~ia- 
tion which arises when a lifeboat in the ocean is too crowded to hold 
:ill survivors of a s l i ipmck:  some mud 1w requi~wl. or forced. to l e a n  
the boat. (See note 23, i n f r a )  . 

2. Jrmtificntion 0.c. n Defen.re.-Tses of phvsical force which would 
ordinnrilv constitute criminal offenses map be justified, :IS in the case 
of self defense, lam enforcement, etc.' Jus@cation h a d e f e n s e ,  i.e.. 
a d ~ f e n d n n t ~ n u s t  come f ornzrd with some eridence ~f he ~ 1 % ~  
justifiZation. I f  considering all thFe<rlence31 t6eecaSei5the e d e n c d  
of jGtification or excuse is sufficient. to raise a rea.sonable doubt as 
to the defendant's milt ,  he is entitled to nn a~cqnittal. This is the low 
as it exists presently in the Federal jurisdiction and nlost. American 
jurisdictions.? 

3. Defenxe by  a Federn? Of%cer in n Sfatc Prosecution.-Federnl of- 
ficers, or persons acting under them, ilre occasionally prosecuted by 
the Stntes for allegecl acts of force which were done, nt, l e s t  mlor- 
ably. while they mere performing officinl clutie~.~ 111 recognition of 

roblems of sovereignty involved in such prosecution, 28 U.S.C. [ 14+2 authorizes the removal of such prosecutions to Fedend courts. 
It  does not state, however, what rules as to justification or excuse are 
to govern in such n case, though the ~ m s e m t i o n  is continued by the . 
Stilte under its State statute and indictment. Moreorer, even ~f tho 
case is not removed, there is no statutory guiclance on the question of 
whether the Federal o5cer may be held to the State's justification 
standards if they are narrower than the Fedeml standards. 

The dmft provides that if a Federal officer does face a State 
criminal prosecution (whaterer the court in which he is tried), he 

'Sot only is this true of intentional conduct. bnt also the  definition of reck- 
I m n e s  itself i n c n m r a t e s  the notion of lack of justi8cation. Srr section ,302 
oilproposed chapter 3. 

"In a meat  majority of the states . . . i t  is  held that  while the burden of 
establishing self-defense is upon the defendant unless the eridence of the  prosecn- 
tion di.sclom sufficient evidence tbereof. the bnrden is  sustained when, a s  a 
result of the whole eridenre. n reasonable doubt hna been created In the minds 
of the jury a s  to whether or not the homicide was i n  self-defe~~ne. If irom a 
conniderntion of the whole evidence the ju r r  entertains a reasonable doubt upon 
that question, that  doubt is to be det~rmined, like all other donhi3 in the case, 
in frivor of the defendant . . . [ T l h ~  Fedem1 conrtu [are] with t h w  coi~rts  
holding that  where there is a reasomhle doubt a s  to whether the kill in^ was 
or was not mmmitted in  juytifiaMe .self-defen.~ the d e f ~ n d a n t  is  entitled to  an 
acquittal." Frank r. Unitrd Btatex. 42 I?. 2d m. f07-629 (9th Cir. 1930). 

W~ere were several en.* during the Prohibition ern. for  ernmple. when M- 
ern1 alcohol agents. perhaps too ready with their guns, were indicted in  the 
States for ltilllng people found nt the site of illegnl stills. 



is entitled to assert in his defense the Federal rules of justification if 
he used force in the performance of his official duties. Rules of justi- 
fication vary from State to State. But if a Federal officer claims to 
hare acted under authority defined by Federal law, i t  seems proper 
explicitly to allow him defenses available under that  la-^.^ 
4. Execution of PwUc Duty.-It is an obvious proposition of law 

that one properly obeying a lalrful command or authorization to use 
force cannot be guilty of a criminal act. A soldier at war, for example, 
or a Federal marshal enforcing a court injunct.ion or a Federal agent 
executing a search ~ m r r a n t  is authorized to  use force to the extent 
necessaq and appropriate to fulfill his mandate. Further, a person's 
conduct is not cruninal if he acts in accordance with the order of the 
~ u b l i c  officer who has authoritv to command the us- of force. and 
;hose orders are not plainly ille&1.6 

The hlodel Penal Cade defines execut.ion of public duty to include 
specificdv "duties or functions of a ~ u b l i c  oficer." "execution of l e d  
process," kcemtion of the "judgment or order of a competent c o u r h r  
tribunal,'' and obedience to  "t,he law governing the armed senices or 
the lawful conduct of war." The draft, in w t ~ o n  602, employs a gen- 
eral provision because it a p p r s  to cover the same ground but a t  the 
same time obviates the need for special prorisions concerning arrest 
of criminals, prerention of esctlpe, and duties of prison wardens.= By 
virtue of the general requirement in proposed section 609 of only a rea- 
sonable belief in the g~ounds for jnstificntion or excuse, the scope of 
justified or excused acttlon by a ublic servant. is broader here than that 
prorided in the JLodel Penal 80de. Where i t  muld be said under the 
' "[Ilf the prisoner is  held in the state court to answer for an act which he 

was authorized to do by the law of the United Sates,  which it was his duty to 
do . . . and if, in doing that act, he did no more than what mas necessary and 
proper for him to do, he cannot be gullltp of a crime under the law of the state. 
When these thing8 are shorn. it is established that he is  innocent of any crime 
against the laws of the state, or of any other authority whate~er.  . . ." Ct~ianing- 
h a m  r. Zeogle, 136 U S .  1, 75 (1890). 

In Uwited Stutes r. Clark, 31 F. 710. 717 (ED. Mich. 1887). the court upheld 
the shooting by a sentm of a soldier escaping from a military compound. The 
soldier shot had been imprisoned for a very minor offense. The court noted that 
no personal motivation for the shooting had been slionvn, and that it mas mithiu 
the sentry's proper duties to shoot a t  an escapee. Bnt the court stated: 

[h]n order illegal in itself, and not justifiable by the rules and usages 
of war. so that a man of ordinary sense and understanding would know, 
when he heard it read or giren, that the order Kas illegal, would afford 
the prirate no protection for a crime under such order ; but.  . . an order 
giren by an officer to his private which does not expressly and clearly 
show on its face. or the body thereof, its o m  illegality, the soldier would 
be bound to obey, and wch order would be a protection to him. . . . 
[Ulnless the act were manifestly beyond the scope of his authority, 
or . . . were such that a mnn of or dinar^ sen.* and understanding 
mould know that it was illegal, . . . it would be a protection to him 
if he acted in good faith and without malice. 

Cj.  U.S. ex rel. Drtcry T. Lacis, 200 TLS. 1, 8 (1908). Defendant, a soldier guard- 
ing a Federal arsenal, elaimed he shot deceased becau-se he believed him to be 
a felon fleeing fmm n theft at the arsenal. Other witnesses, howerer, claimed 
that defendant shot a t  deceased after deceased had surrendered, on order? from 
his commanding officer. The Supreme Court held that the matter could be tried 
in the State court for resolution of athe factual dispute. The Court stated that. 
if defendant had fired after the deceased had surrendered, "it could not reason- 
ably be claim& that the fatal shot mas fired in the performance of a duQ im- 
podsed by the Federal law. . . ." 

Cf. Moon PEXAL CODE 113.07(1).(2),(3). and 3.08(5) (P.O.D. 1962). 



JIodel Penal Code that it was not a public servant's duty or function 
to make an illegal arrest, and thus the use of force wns unjustified, the 
test under the proposed draft would be whether the officer reasonably 

an arrest. 
Although the draft does no purpose of resist- 

initiirzt, it does not c u r t _ R _ ; l d ~ P - u r p o _ s  of resist- 
*?ern1 excessive - e m .  This result f 6 K o ~ - f i O p t h e _ I n ~ a ~ f  
sect xon 6D3-(a) ,-zgalr_iing  of f&lsive farce d y h r  the-pgx@e 
oseZ&ing arrmt.** 

The eli~riination of justification for the resistance of a public servapt 
might be expanded, beyond the arrest situation, to any instance In 
whch n public servant is s e e k i i  to perform his duty. It is not right, 
for example, to require nn officer executing a warrant to risk justifi?ble 
attack from a person who believes the w\.nrrmt is nnlawfully issued. 
S o r  does it seem proper to alloa a person to use force a p i n s t  a public 
servant chl~rged with inspecting premises because he believes the offi- 
cer has IN) right to clo so and is a. trespasser.. 

Thus 1111 issue posed by section 603 (a)  is whether the right to resist 
illegal action by officinls in situations other than arrest and execution 
of  arrant should be eliminated.*** For  esan~ple. we could contlnue to 

'New York, which originally adopted the Model Penal Code provisfon in i ts  
revision of the Penal Law, is now amending it  to corer "reasonable discretion" 
exercised by a public officer. 

John Rail Elk v. U n i t ~ d  Strrtea, 177 V.S. 520. 837 (1900). Again in United 
States Y.  Di Re. 332 LTS. .-?I 6fM (1918). the Supreme Court stated, in dictum: 
'.One has nn undoubted right to resist an unlnwfi~l arrest, and courts will uphold 
the right of resistance in proper cases." 

* ' T h e  idea that  you may resist peaceful arrest . . . because you are in debate 
about whether i t  is lawful o r  not, instead of going to the authorities which can 
determine . . . [is] not a blow for liberty, but, on the con t rav ,  a blow for 
attempted nnnrchy." Jndge Lenrned Hand, quoted in Zinitcd State8 r. Helkxer, 
373 F. 2d 241. 24611.3 (21 Cir. 11)67). The S m n d  Circuit noted n p r e s n t  trend 
in the Stntev "toward holding that the legality of a n  arrest-which is often a 
close question-should be (jecided hy a conrt of Inw \rithout the prcliminarr trial 
by battle in the streets." 

*However. force in resisting arrest could be excused under Study Draft section 
609 where, for esample. the resistor mi-stakenly beliered that  he was simply being 
assaulted rnther than arrested. 

**The lnst phase of section f103(a) was added to the Study Dmft to  make clear 
that this is the result intended. 

***The tci~tative draft proposed a s  an :~lternative that, in addition to reslstn~ice 
to nrwst and other esecution of process. o w  is not justifled in using force to 
resist other performancrs of duty by a ~ ~ n b l i c  senFnnt. This proposal i s  adopted 
under the Study Draft. .so that forcible m i s t a n c ~  to otticial acts which do uot 
happen to have been undertaken pursuant to process or nre  not otherwise subject 
to immedir~te judicial determination (e.g., border and exigent searches, and 
attendant .seizure and confiscation of property, interrogation and search for and 
of suspected illegal nliens (nee 8 G.S.C. Ei!j l:%X ( a )  (1). (3) and (c )  ). stopand- 
frisk actions. and endeavors to avoid breaches of the peace, such a s  "more-along" 
requests. is not justlfled. 



permit justification for resistance, by nondeadly force, of illegal stop- 
and-frisk, illegal search, illegal inspection of premises, illegal seizures 
and confiscation of property. The chief reason for drawing the line 
at illegal arrest and, perhaps, service of warrants is that these official 
$ctions ?re subject to immediate judicid review in preliminary hear- 
mgs. I n  the other caws of official action, where prompt judicial review 
is not readily available, it may seem preferable to put the burden on the 
officials to invoke judicial authority to  compel compliance with the law 
rather than themselves employ force to overcome mistance and, in- 
cidentally, to provoke forcible resistance. I t  will, of course, often be an 
offense for the citizen to resist or obstruct. I n  that case, arrest for the 
offense of obstruction would be proper, m d  resistance to the arrest 
would be un justifiable.1° 

6. Citizen9.s -4rrest.-Under the common law, a private citizen ma 
use force to arrest another person if he has probable cause." The d r a g  
contains no general au thor~a t ion  for such conduct.. But under sections 
609-610 of the proposed draft, the private citizen's conduct. will be 
excwed if he reasonably belieres that he has the authority to make 
an arrest. The draft does not, howe-rer, extend the prohibition against 
resisting unlawful arrests to those made by private citizens. I t  may 
be true that the danger of street battles is greater when the arrest is 
made by a private citizen rather than by a public official; but, on bal- 
ance, permitting a private citizen, who is not charged with the duty 
of law enforcement and is not subject to administrative discipline, to 
proroke a crime by his improper act, even if well motivated, seems 
unwarranted. 

7. Defense of Others.-Section 604 permits a person to come to the 
aid of another person d o  is in danger of harm from the wrongful 
acts of a third person, proviclecl that the rescuer has not himself for- 
feited the right of self defense. The proviso is necessary in order not 
to foreclose prosecution where ti person provokes an attack to secure 
an opportunity to inflict "clefensire" injury. Section 604 makes no 
distinction between defencling nielnbers of one's o m  family and de- 
fending strangers. Some traditional formulations permit a broadel. 
justification for defense of the I'nmily, requiring proof in the case of 
strangers not merely that harm was threatened but that the beharior 
forestalled was c-i4mlnaZ. Although there is some danger in forceful 
intrusion into strangers' controversies, it is hard to regard the "good 
samaritan" as a criminal where he makes a good faith effort to protect 
another from apparently udawful harm. 

8. Justification for Pemom Pliargcd with the Care of Others.- 
Proposed section 605 deals with justification in special instances, not* 
otherwise clefinecl in chapter 8, in which the need to employ some 
forre is recoglized in order to ~naintain necessary discipline, or to  
safeguard a person against whom force is used. This includes force 

'"We note. alw,  that a statute proscribing abuses of authorib by public om- 
cials will be offered for the proposed Code. 

" "The common lam authorizes a private person also to arrest for a felony 
cvmmitted in hi.: presence; or if a felony has been committed and he has prob- 
able muse to beliere and clws belicve the p e m n  arrested to be &I@. He can 
justify his not getting a \varrnrit thongh he had opportuni@, by proring the ar- 
rested person was nctually guilty." Dorsev v. Uttited Gtates. I74 F. 2d 899, 901 
(5th Cir. 19.19). 



employed by a parent or tencher upon a child, n person in charge of 
u public meeting place or moving vehicle upon disorderly persons, a 
doctor upon his patient, or any person in an effort to sa\-e another 
from harming or killing himself. 

The right to use force is more broadly stntecl in these proposed crim- 
inal provisions than it is in rules of l i~w corering ciril liabilit since 
crimnal punishment is n fnr hnnlier snnctioii th in  ciril li:lhty.'2 
I t  may be that these specid rorisions need not be included in a Fed- 
eral ( ' r i n h ~ l  ('ode: lord  i)lw map be relied upon whenever such 
problems arise in Federnl enclaves. Hut inclusion of the proposed 
provisions in the Fecleral Code would assure uniformity of treatment 
wherever Federal law is paramount, such as in Federal enclaves and 
on airplanes. 

9. Defense o Premises und Property.-Section 606 authorizes the 
use of nondei~ d ly force in c-ertain cases of defense of proper t~ .  The 
section does not subststnntinlly changc existing Ian., escept that it ex- 
plicity requires n request to the trespnsser to desist. where such a 
request is feasible and safe, before force may be resorted to. Such a 
requirement may be implicit in existing law which permits force only 
where use of force is "necessary". On use of "dendly force" to protect 
property, see cormnent below. 

10. Limits on Use of Deadly Forae.-Section 607 defines the occa- 
sions on which deadly force may be employed defensirel~. The p n -  
era1 policy is to confine the use of dendlg force to prerention of serious 
danger to the person. This obriousl-j- extends to prevention of homi- 
cide, rape, and robbery. Howe\rer, the issue arises rrliether the privilege 
to use clearlily force should also apply to iwson and burglary. ,111 these 
would be within the section if the reference to Class A or B felonies is 
retained.* 

, h n  often does in\-olve danger to the person : but it is questionable 
whether dendly force shoulcl be employable in n case of property 
destruction wlien? risk of life isnot clearly involved. Burglary presents 
a unique probleni since there may be no way to stop the burglar, short 
of using deadly force, without endangering persons in the house. For 
example, a person nlay lienr an intruder in his house a t  night.: 11s may 
go downstairs and hear the sounds of another's presence, of rifling 
through drawers. The householder is not immecliately threntened, but 
he has no way of homing,  if he calls for help or otlierwise reveals him- 
self, whetlier the intruder, perhaps armed, will attack him. I n  short, 

"For  instance, n doctor's failure to obtnin a pnrent's consent for  an operation 
on a 15;rear-old boy may render him liable to ciril dnninges (Botlt~rr v. Jlora?~, 
1% F. 2d 121 (D.C. Cir. 1911)) : but, nbwnt criminnl negligence, the doctor 
sho~ild not hc guilty of crimlnnl nssault or ~nnnslnughter 111erely for the failure to  
seek consent. Again, in disciplining children, only neccxeurlt acts are deemed free 
of civil Liability; such n rule would be too h n n h  in terms of criminal snnctions. 
See MODEL PESAI. CODE 3 3.08. Comment a t  71-75 (Tent. Draft So. 8. 1958). 

*These references a re  retained in subparagrnph ((2 ((b) of the Study Drnft, but 
are  qualified so that  only those felonies "lnvolring riolence" a re  included. The 
rluallfication clnrifles the basic notion of that  ~)rovision-to corer only crinies in- 
volving h a m  to the person. Subl~ilragraph " (c ) ,  cowring ji~stified use of deadly 
force in n dwelling. also retains the referrwe to Class A or  R felonies. hut does 
not contnin the limitntion "inroiving riolence", cscegt insofar a s  the last phrase 
requires that  deadly force can be used to prevent the crime only if persons must 
otherwise be exposed to substantial danger of serious bodily injury. 



t l ~ x e  may be no reasonable way to determine to vhat  estent, if a t  all, 
persons in the home are threatened by the intruder. A decision to usc 
c1e:dly force in this circumstance, rather than to endanger others, is 
justifiable under the draft provision. 

Present law, ho~~-ever, permits use of deadly force, if necessary, 
against n burglar, whetlicr the intrusion is into a dwelling, store, office, 
or any other p~emises.'~ But the situation in a home! where :t person 
confronted w ~ t h  a stmnge intrucler may have no recourse other than 
to use deadly force, is cl~fferent froln the situation in a store or  oflice, 
d e r e  retreat may be possible and where only property may be a t  
stake. Reference to "place of work" is therefore, bracketed in the 
draft in subsection (8) (c).* 

(a)  Retreat.-In the late 19th century, the Supreme Court held, in 
several cases, that there was no absolute requirement to retreat from n 
deadly attack." In ;I famous opinion on the subject, Mr. Justice 
Holmes esplained that failure to retreat "is a circumstance to be con- 
s i d e d  with all the others in order to determine whether the defendant 
went further than he was justified in doing; not a categorical proof 
of ~ i l t . "  lS 

%tion 60?(8) (b) would require retreat under defined circum- 
s$ances. Deadly force is not justified if its use can be safely avoided; 
one would have no justifiable right to kill if he knows of a safe way 
to retrecrt.16 Further, the d n f t  requires that other minimal steps to 

'' "A man mny repel force by force in defense of his person. habitation or  p rop  
erty ngainst one who manifestly intends and endeavors, b~ ~ io lencc  or surprise, 
to cou~niit a known fr~lony, such 81s ~riurder, rape, robbery, nrson. burglnry nncl 
the like, upon either." Bccrrd v. Cnited States. 158 U.S. 530. 561 (18%). 

*This phrnse is Incorporated, unbracketed. into the Study Draft, section 007 
(2 )  ( b )  and (c) .  P ~ l i ~ y ' a l t e r ~ i t t i  to the Stndg Draft could include. on the oncA 
hand giving citizens broncler justi6cation by inc l~~ding  a n -  felonious theft or 
property destruction. but limiting their application to dwellings. and including ti 
justification in the instunce of escape without property or, on the other hnnd. re- 
stricting citizens' justificntion by excluding all escapes and nonviolent crimes. 
" "Tlit. defendant was n-here he had a right to  be when the deceased advanced 

upon him in 11 threnteniug lmnner  and ~ i t h  a deadly weapon; and if the 
: ~ c c u s ~ l  did not provoke the assault, and had a t  the time reasonable grounds to 
believe, and in good faith believed, that the deceased intended to take his life or 
do hi111 great W i l y  harm, he was not obliged to retreat, nor to  consider 
whether he could safely retreat but was entitled to stand his ground. . . ." 
Beard v. Gnited state8.  123 V.S. 550, 564 (18%). Beard defended himself on his 
own property (though not in his house). However, the same rule a n s  npplied to 
cases where a defendant did not retreat from an nttnck on another's property 
(Aibrr ty  v. I'nitcd State8. 182 Y.S. 4'39 (I=), and in a public hotel ofl'ice (Rove 
v. Irnitetl Stules. 164 U.S. 546 (1896)). 
" Brotcn v. I-nited Stotea. 3fi T.S. 335. 3 3  (102l). 
"Cf. I,anry v. V ~ t i t c d  Stotea, 294 F. U2, 414 (D.C. Cir. 1923). in which a mnn 

thrrntenecl by n iuob in a race riot successfully escnped, then came out to  shoot 
nt the rioters. His shooting was held not to  be justifiable: 

It  is  n well-settled rule that. before n person can avail himself of the 
plen of self-defense agninst the chnrge of homicide he  must do e v e r p  
thing in his power, consistent with his  safety, to  avoid the danger nnd 
nvoitl the necessity of tnkiug life. If one has reason to believe that  he  
will be attacked. in u manner which threatens him nit11 bodily injury, 
he lltust iivoid the attack if i t  is possible to do so. and the right of self- 
deftwse does not a r i s ~  111ttil he lrns done evemhing  in his power to  pre- 
vent its rlecessity. In other words, no necessie for killing a n  assnilnnt 
cn~i  exist, so long a s  there i s  n safe n a y  open to escape the conflict. 



avoid killing must be taken, where possible. For  example, if an  apolo 
or  step ing aside will avert an attnck nnd avoid the use of dead? r force, t ie apology or step to tlie side must be made. I t  should be noted, 
however, that section 609(2) ercusex u failure to retreat dependlng 
upon whether one mu, be expected, under the circumstances, to make 
a wise judgment. 

The draft provision explicit1 states that. n person is not required 
to retreat from his d~relling ~ds he is the ori inn1 aggressor or the 
person nttackixg hi111 also lives there. This wou 7 tl requiru that, il pey- 
son, in iL violent fnniily dispute, leave his home rather t l i~m kill 111s 
spouse. I t  may be that, under modern urban conditions, one should, 
whenever srtfely possible, be required to leave his home and seek out- 
side help, r:itl.ther tlli~n resort to deadly force, even against :I person who 
is ,not :I member of the household. Hut, given the pervasive psycho- 
logical nttitudes towards :I home, little blameworthiness :lttaclies to 
the failure to retreat from strangers there. Jlorrover, in r u r d  condi- 
tions, it is too I~tirsli a rule to require i i  person to leaw his home :tnd 
seek help wvlicli is not readily twai1al)le. 

The Model Penitl Code proposes that the right not to retreat from 
one's home be extended to the place of work as well. This may seem a 
salutary suggestion, especinll y in the Federal context.: miiny govern- 
ment, offices and installatiotls contain vital files, m:lterinls itnd equip- 
ment \vhich should, :IS a matter of public safety, not be left unattended. 
HOD-ever, such H prorision may place too high a on property, 
conipared to 1iuma.n life. I t  shonld be noted that, in any event., some 
protection of property situ;ltions where personal safety is involved, 
property such as wwning devices, reservoirs, dams, etc., lnny be cov- 
ered by section 608 deding with justification of conduct to a ~ o i d  
greater harm. 

(b)  arrest^.-Tho F B I  Iim, at. our request, given us the following 
statement of policy viith respect to tlie use of dtwlly force in making 
arrests : 

The F B I  has one rule on the use of force wliicli is ? 
' I1 exel'- tion, tidministrt~tively made, to the law 011 the subjcct. T le 

law :;~llo\\-s an officer to shoot H. fleeing felon to pmvent escape. 
The FBI forbids it. F B I  agents are instructed that they may 
slioot in self-defense only. They are not to fire warning shots 
mcl they ilre not, permitted to slioot a felon, either to kill or  to 
mound, to prevent his escape.. . . 

While we express no opinion on the propriety of this special 
firearms policy for law enforcement agencies whose problems 
differ from our o\rn,.t.hc policy Iins sen-ecl the FBI \veil. The 
policy leaves some little roolr~ for the escilpe of il crimiml 
who might otherwise be brought. in at that time, dead or dive. 
but such escapes are rnre and they almost never result in de- 
feating the ends of justice in the cn.se..Opel.i~ti~~p on :I ni~t  iona l 
basis, with internatiol~al sources of ~nformntion, ve.:tre al- 
most certain o f  eventual ilpprehension. In  the meantme, we 

''Jloon. PENAL CODE 8 3.(H(S) (b) ( i i )  (P.O.D. I=). 



have avoided the unnecessar sacrifice of 1111111iin life, either 9 criminal or innocent., by eit ler accident or h i p .  
Similarly, the Treasury Delmrtrnent informs us that it pmposes to 
adopt the following formal stutenieat of policy for all its law enforce- 
ment tqgencies : 

h firearm may be discharged only as a last resort when, in 
tlie considered opinion of the officer, his life or the life of an- 
other person is in dange,r.lB 

Here, as elsewhere in the law of justification, it is important to bear 
in mind that the defenses are framed not in terms of ideal behavior, 
but in terms of behavior \d-hich is so egregiously a t  variance n-ith law- 
observing norms as to warmnt criminal convict ion for grave offenses. 
I t  may therefore be appropriate for law enforcement agencies to have 
strict rules about using guns, ulthough we ivould not necessarily my 
tliilt every violation of such rules leads to liability for murder. The 
rules for use of guns by police officers in tile District of Columbia may, 
for emmple, be quite different from those governin custonls or revenue R The draft does seek, however, to proscri e the use of deadly 
force against a person who clearly poses no harm to tlie life or physi- 
cal safety of others. 

The clmft, therefore, permits the use of deadly force in making ar- 
rests only when the person ilrrested has, b~ the nature of llis crime, by 
use of a weupon, or In some otlier manner, indicated that he is .'likely 
to endnnger human life or to inflict serious bodily injury unless appre- 
hended without delay." Sornii~lly, for example, tt robber could be ap- 
prelirntled by use of dendly force, if necessary, because that crime 
usually inrolres the use or threatened use of 'bdelidly force." There are 
some dangerous felonies, Iiowever, where dendly force is not alw?ys 
necessarily employed, thong11 persons are endan red-bnrglaq. 
napping, n m n .  The bmcketed provision woulgf if adopted, permit 
use of d e d y  force in a prehencling such culprits.* 

(c) Jfum ~io7ence.- d ectioii 607 (2) ( f )  (i) provides a defense for 
the lise of deadly force I)y law enforcement officers to an extent 
re:ison:~blg necessary to "preventn" overt :lets of certain types of rio- 
ler~ce. I n  the case of tre:lson, insurrection and sabotage the defensive 
rlse of clendly force is akin to the L'w:ir" privilege spelled out in  sub- 
section(2) (a). The ~ ~ - o r d  bbriott" is included. iiltllough riot d l  be an 
offense clef ned in part B of the roposed Code. iind not until the scope 
of that oohnse has been fi~li~llg Zeterniied will i t  be possible to  define 

In A policy similar t o  the FBI's has long been followed Informally by Treasury's 
major enforcement agencies-Snrcoticu, Internal Rerenue nnd the Secret Serrice. 

lm"OfIicers ~~nt ro l l ing  the streets a t  night do not p r e a r r n n p  the setting. They 
do not sc~l~eclule their steps ill tllv w l ~ n  of a n  office. Things just happen. They arc* 
requirrtl 11s n lnntter of cluty to set ns renso~~al~ ly  p n ~ d c ~ n t  n ~ e n  \\'or~ld net 11nc1w 
the. rirc*un~stnnces a s  those r i r c ~ ~ ~ n s t n ~ ~ r c s  happen. Even the ultimate power of 1111 
officer 111 tile cnse of 3 felony, the  juslificotion for killing an offender, depends 
on the r.ircwnstsnces of the monlc~nt." Bell r. Fnitcd Btofr8. 254 F. 2d 82, ,95 (D.C. 
Cir. 1958). The Federal cri~ninal 1ain.s conwming justifiable force in law enforcc- 
ment 41c111ld apply to all Federal law rnforc~ment agents. D.C. police and patrol- 
nlen on otlier Federal enclnres, ns wcll a s  FBI ngenta 

*Tlw twitatire draft originally rnnde the following propom1 ns t o  the types 
of erimc* justifying deadly forrr under subsection (d)  : felonies inrolring deadly 
forre 11nd pssi l#lg "[a Class .I [or B] felony]." 
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precisely tllc scope of peiraitted repressive measures.* The words 
L'overt arid forceful acts" are intended to snfegutlrd a inst prema- 
ture use of force ngilinst possibly unlawful ilssernblies w\%cli have not 
yet given rise to acts of violence. 

Despite the obvious danger in the crimes of mass 1-iolence, it may 
not be necess,zry to have special justifications for use of deadly force 
by law officers. They would, under other subsections, have a variety 
of defensive justifications, for example, to preserve their own lives and 
tho lives of others, to prerent specific violent crimes, to effect arrests. 
Apart from these specific occasions, use of deadly force to su press rlots 
has been severe1 criticized.20 In any event, it is clear unt er  Federal i P 
law that bbself he p" against riots does not extend to the use of deadly 
forcez1 

(d) Prison escapes.-For circumstances after the arrest, when a 
person is imprisoned or otherrrise dehined by court order, proposed 
provision G O i ( 2 )  (e) permits use of deadly force to  prevent escapes. 
This seenls n practical necessity for the maintenance of discipline and 
respect for lawfill authority in security institutions. In  any sizeable 
plltcsof dctention it may 1w impossible to quickly determine, during nn 
attempted esctlpe, exactly who is escaping, under what circumstances, 
and how dangerous the escape i~.~"nstitutions wl~ich confine only 
nondangerous prisoners will, of course: h a w  their own rules limiting 
tho use of force by prison personnel. Rut, for purposes of n general 
statute, the standard of "necessity" to use force is quite dequnte to 
cover the situation. The draft does proscribe the use of force, however, 
if tho persons escaping arc known not to be dangerous, either inclivid- 
ually or together. 

11. C d m t  Justified to Avoid Greatel- Rn.rm.-Proposed section 
608 embodies the le al doctrine of "necessity." I t  lnnkes no sense to 
mnish persons who f 1:1t7e acted to aroicl great harm, even if they 11ave 
'broken n law" to do so. This m u l d  include such obrioos instances as 
speeding in order to reach n hospital in :In emergency, or destroying 
property to stop u forest fire : it ~ o u l d  also include extrenle cases, such 
as killing some persons to .save a greater nun~ber.?~ 

 he tentntire drnft originally proposed "treason, insurrection [or riot]." 
The latter instance has been particnlarized in Study Draft snbparngrnpll Wi(2)  
(fL(ii).  

The use of deadly Ibm to put  down a riot has  been scvere1.r criticized by 
some knowledgeable authorities See REFORT OF THE SATIOSAL AI)VISORY COU- 
v r s s ~ o s  on Cmn. DISOMERS 329331 (Bantam ed. I=). See also Riot Lessons. 
Wall Street Journal, April 11.19SR. a t  I, col. 1 : Rc8traiirt in Riot Crmtml Rcsltlt 
o l  Long Planning, S.T. Times, April 1.L1968, a t  1, col. 2. Cf. Chicago dreonicrt8 To 
Rc Shot, Washington Post, April 16. 1968, a t  1, eol. 2. 

In Lonclt r. United State%. 294 F. U 2  (D.C. Cir. l W )  (qrrotcd 111 note 16. 
nrcpra), tile conviction of a ulnn who had fled a rioting mob. then returned to shoot 
l i t  them. was upheld. Generally. concerning the r o l ~  of public law enforcen~ent 
autl~orities in putting d o n  riots, and preventing future riots, 8cc I'RESIIIEST'S 
COMh118610h' ON h W  ENFOBCEUEST ASD AI)M~SIS~ATIOS OF JVSTICT;, TARK F o a c ~  
REPORT ; TIIE POLICE 192-193 (1967). 
a The penitentiary . . . may contain convicted murderers, felons of every grade. 

ns we11 u s  others c h a m  with ragnncg or simple 11lpnch~s of tlw Ir.ncrl. nntl 
crin~lnnls of all dezeriptions Iwtn-een the two. If the gnnrd w s  one of tb fw 
~lriaonerri m l i n g  the wnll. nnd there be no other ulenris of arresting liim. niay 1 1 ~  
rmt fire u ~ w n  him without .stupping to inquire n-\-hetlier he i.; 41 h4on or n ~lliscle- 
nwnnnnt?" Uttited Stfrtea v. f'lorh-. 31 F. 710.i13 (E.D. Rllcl~. 1Wi) .  

ICilling out of "necthssitf' was mnsidmed in iJnited Stntcn v. Ilnl~~tcw. 2(i F. 
Cns. 360 (No. 15,383) (C.C. EL). Pa. 1W2). The defcnrlnnt. n sllip'~ n ~ n t c ~  wl~oln 
the cnptain had placed in charge of the lifeboat, threw over 14 Illen picked nt 



The proposed formulation of tlie concept of necessity is derived 
from section 1.13 of the Illinois Criminal Code of 1961. The Illinois 
Code goes no further than *to state the definition of necessity. because 
to go further 'Slnight unduly restrict the utility of the defense in 
situations where it might be justified.?' 24 Howerer? section 35.05 (2) 
of the Sew York Revised Pent11 Law specifies that the defense of 
necessity cannot, refer exclusively to the defendant's opinion as to the 
desirabdity or morality of the law. 'I'hat is, one could not rillfully 
break a, law solely for purposes of protest without remaining subject 
to punishment. That prorision is included in the proposed draft. 

12. Excuse; Reasonable Nhtak&, Recklessness and Negligence.- 
Proposed section 609 recognizes a class of behavior betreen justifiabla 
use of force and criminally negligent use of force. I t  seeks to define 
an area in which the use of force, though not strictly justifiable, 
should not be deemed criminal and shodd be excused. The pro osed 
distinction between R justification and an excuse is theoreticaf: the 
former indicates that the conduct is proper and not criminal rhilc 
the latter indicates grounds for a defense only. The consequences 
mould be the same.* I n  one respect, the &aft restates resent law. 
One who makes a reasonable mistake, believing that the !' orce he uses 
is required to meet the situation, when actually it is not, vould not 
be guilty of any crime.25 

The draft further nxlkes i t  clear that the culpability of s person 
who intentionally uses forces tlgaitlst another in the sincere belief 
that he is acting defensively is to be measured in ternls of criminal 
negligence or recklessness, rather than intent to inflict harm. I f  a 
pelson acts for defensive purposes, as defined in the rules of justifica- 
tion. but with gross disregard of proper limits, he will be guilty of 
an offense of criminal negligence or recklessness. Of course, if the 
person's acts would have been unpridegecl-as, for example, a person 

random from the overcrowded boat (women and children merr not thrown over 
and married couples werr not separated). The court intimated that  i t  would h a w  
been better to pick those to be sacrifired by lot rather than leare the rnndonl 
selection to the officer. Thr defendant was conricted of manslaughter, but received 
a rery light sentence (6 months' imprisonment s t  hard labor). A fuller dis- 
cussion of the case is in PEZKINS, CRIMINAL LAW %3€%1 (1957). 

It should be noted that, under the l ~ r O p O ~ d  draft, a life cannot be taken solely 
for the purpose of snring one other life when each has nn equal chance to  live. 
Each human life i s  considered equal iu mlue, and the proposed pro-rision would 
provide justification only when the h a m  avoided is "clear1;r greator" than the 
harm done. See MODEL PESAL CODE 9 3.02, Comment at g-9 (Tent Draft No. 8, 
1958). 

"ILL Bcr. STAT. 8 7.13. Comment a t  404 (1981). 
* This is  true except insofar a s  tlir last .sentence of subsection (1)  provides 

that the excuse of mistake may, in some instnnces, i.e.. with respect to mistalie of 
Iatv;r duress ( $ 5  610,611). be nn a5rmat i re  defen.~. 

[Tlhe lam of self-defense justillrs a n  act done in honest and reasonable 
belief of immediate danger. The familinr illustration is that, if one approaches 

- another, pointing a pistol, arid indicating an intention to shoot. the latter is 
justifled by the rule of self-defense in  ~hooting. even to death; and that  such 
justificntiou is  not avoided by proof that the p a r e  killed was only intending a 
joke, and that the pistol in his hand was unloaded. Such a defense does riot rest 
on the actual, but on t h r  nplmwnt, facts, and the honesty of belief in dnnger. 
. . ." New Orkans & N.E. R. Go. v. Jopes. 142 US. 18, 23 (lSQ1). "And if, without 
fault or carelessness. he is nlisled concerning [the facts], and defends himself 
correctly according to what he supposes the f a d s  to be, he is justifiable, though 
they are in  truth otherwise, and he has really no occasion for . . . 'extreme 
measure' " Omem v. United States, 130 F .  279, ZC? (9th Cir. I-). 



who uses deadly force against a trespnsser who he knows intends no 
harm-he will be guilty of an intentional or knowing cri~ne.?~ 

Similarly, one who takes defensive action in reckless or negligent 
disre rd of the safety of others will be held responsible for unneces- 
sary P;" arm done them. A person cannot be justified in recklessly risk- 
ing harm to others; serious injury or death of innocent persons out- 
weighs the good to be derived from a clefensive act." For example, a 
pol~ceman cannot be justified in firing into a crowd to cnlcli 1~ fleemg 
criminal, and a honieo\vner cannot be justiliecl in setting dangerous 
tra 1s on I& property to harm trespassers. 

&owever, a new provision (section O O g ( 2 ) )  is proposed to excuse 
solno defensive conduct which, under cool analysis, could not be 
deemed entirely "reasonaMe". but which occurred in specid circum- 
stances. For  example, a police officer chasing a felon down the street 
who shoots as the felon 1.eaches toward 111s pocket. ~fould  not be 
held criminally responsible for I~ i s  hasty act if he truly believed that 
the felon ~ m s  r.eachin for a gin. And ;1 Ixrson repelling the attack 
of nnother would not & criminally liable if, in the heat of battle, he 
used more force Q h m  necessnly to subclue the :ipgr-essor. I lowever, the 
section escnses only "marginally:' excessive or hasty action. Given 
extreme orerreact ion to a situation, the defendant would be, charge- 
able with recklessness or criminal negligence. 

The proposed provision, therefore, is designed to emphasize the 
necessity for consideration of all circumst:ulces involved \dlen one 
must mensure the ttction of R person in terms of a rule of mason. It IS 
based on the decision of Mr. Justice Holmes, in Bmun v. United 
State8 : 28 

There was evidence that. the last. shot was fired after [tihe 
n g ~ = o r ]  was down . . . [hut] if the last shot was inten- 
tlonal and ma seem to ha\-e been unnecessary when con- 
sidered in col ‘i" blood, the defendnnt would not necessarily 
lose his immunity if it followed close upon the others while 
the h a t  of the conflict on tlnd if the defendant believed 
that he was lighting for his life. 

'In drwood v. Vnlnltcd Stalcs, 134 F.2il 1007 (0 th  Cir. I N ) ,  the defendant 
killed a Federal agent whom he h e w  to be on hifi premises only for purposes 
of conducting a search. His conviction for niurder was sustained. Cf. W a r r m  v. 
Territory of Hawaii,  110 F.2d 936 (9th Cir. 1941), upholding the ninnslnughter 
conviction of a n  operator of a brothel, who sprang an electric t rap ou an oficer 
trying to enter and make an arrest. The court held the manslaughter conriction 
for a killing resulting from such a trap proper even if the defendant thought 
the victim was a trespasser. Foreman v. United Stcetes. !2lB F.2d ?d (D.C. Cir. 
1350), sustained the ninnslnughter conviction of the caretaker of a c e l ~ i e t e ~ ,  
who flred a gun a t  small boys. who were intruders, and killed a Dyear-old. 

An exception would perhaps exist in estrenw c a ~ e s  of necessity. Scc discus- 
sion of proposed section c08, supra. 

sSFjS U.8. 3.35 (1921). See also Onited State8 r. Rcliczrr, 373 F.2d 241, 249 
(2d Cir. 1967). 4 t h  respect to u defendant's claim thnt he had intervened in a 
flght to  help a n  apparent victim, unaware that  the "victim" was resisting arrest 
by a Federal oflcer. 

I n  any event before inten-ening [a bystander] must make a reasonable 
effort to inquire into the nature and purpose of the attempted arrest 
and the authority of the one making it, unless circumstances make 
such inq* impossible or frtlitles.. -1s in the cn.w of a person being 
arrested, the circlmstnnces may reasonably nppcar to the bystnntler 
to be nothing but a private assault and in no respect a n  officinl arrest 
and the situation fio grave nnd extreme involving risk of death or serious 
bodily harm, that  swift action nith no pause for iuquiry was demanded. 



COMMENT 
on 

JUSTIFICATION AND EXCUSE; DURESS: SECTION 611 
(Stein ; October 28, 1968) 

1. Introduction: B ~ c k g ~ o u . ~ ?  .-The defense of duress has been 
recognized in Federal case law. Tho clefeme sen-es to  excuse behavior 
n-here extrinsic circumstances compel a persou to perform unlnwfd 
:icts \ \~l~ich lie did not otherwise wish to do. Them is no just reason to 
inlposo crimin:il smctions, or to try to reform 2 man, because he corn- 
nlitted unlawful acts which anyone else, given the circumstances, 
~ ~ o u l d  :dso have committed. But Federal judicial definition unrealis- 
tically limits the utility of the defense ' : 

[I] n order to excuse a criminal act on tlie ground of coercion, 
compulsion or necessity, one must hare acted under the ap- 
prehension of immediate and impending death or of serious 
:md immediute bodily harm. . . . [One] must mmifest a 
cletenninntion to resist conmlands and orders until such time 
as he is ft~cecl with the alternative of immediate injury or 
cleath. . . . The person claiming the defense of coerclon and 
cluress must be n pe1son mhose resistance has brought him to 
tlie last ditch. 

This rule fails to consider the plight of a person coerced into action 
because persons he loves are in danger or because he has been terrorized, 
or his will otherwise broken by unrelenting pressures. Nor does it. deal 
with situations in which death or serious injury is threatened. not by 
men seeking to colnpel conduct, but by natural forces. Proposed section 
611 would define d ~ m s s  to extend the defense to such situations, and 
others in which n person is found to hare acted no less heroically than 
others would in the situation. 

In  the Federal courts, the defense of duress has, for  the most part, 
been rnised in cases of treason. These ca-ss concerned American citi- 
zens, living in an enemy country during wartime: who gave aid and 
comfort to the enemy-by radio propagmda broadcasts to American 

' 1t.a Ikuko Toguri D'dquino r. Cnited Sfateu. 192 F. 2d 338. 333 (9th Cir. 
lX i l ) ,  crrt. denied. 343 U.S. !KG (1W3).  The quoted stntement on dun is 
typical. Other statements on the subject are quite similar: "[Tlo proride nlr 
excuse the compulsion must be present. immediate and impendmg, and of such 
a n n t u r ~  ns to induce a well founded fear of death or a t  least serious bodily 
injury. And there muat be no reasonable opportunio to escape the con~pulslon 
without conimitting the crime." R.I. Recreation Center v. l e t n a  Cas. & Sur. Co., 
177 F.W 603, (1st Cir. 1M9). "Coercion which will excuse the commission 
of a crinrinal act nimt be of such nature ns to induce s well-grounded apprehen- 
sion of death or wrious Imlily i n j u n  if  the act is not done. One who hna full 
ojqwrtunity to ovoid the a r t  without danger of that  kind cannot invoke the doc- 
trine of coerciou and is  not mtitled to an instruction submitting that  question to 
the jury." Shanmtr v. United Stoferr, 76 F.2d 490 (10th Cir. 1938). 
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troopq2 or by abusing American prisoners of \ ~ n r . ~  There is, of course, 
tllwvi~ys ;I real possibility of duress in such cases, since they involve per- 
sons living among a hostile popullntion, constantly :lm;ire that t h y  
m n y , ~ t  an[ time, be subjected to harsh trertnient, pr l iaps  to deiltli. 
But, ~n eac 1 of the reported cases of treason, there \\.:Is ample evidence 
to show tllat the defendants had undertaken their tre;tsonous tasks 
~ i l l i n g l y . ~  The defense of duress has also been unsuccessful in cases in 
which American prisoners of war, who acted to avoid for themelves 
atrocities visited upon their fellows, were convicted by niilitarv tri- 
bulinls for ncts of cooperation with the enemy." 

The claim of duress has been no more successful when urged with 
res ect to the cormnission of other crimes. I t  has been held, quite nat- 7 urn ly, that persons who hare willingy joined in n criminal conspiracy 
cttnnot defend, after the fact, on the ground that they were subse- 
quent ly threatened if they betrayed the sclieme." 

The archaic common lam presumption that wires who commit 
crimes with their husbands hare been ..coerced" into doing so has not 

' Iva IkuPo Toguri D'dqtrino r. rnited States. 192 F.2d 338 (9th Cir.). cert. 
denied. 343 U.S. 035 (1952) (radio brondcnsts to T.S. troops fro111 .Inpan during 
World \fir  11) : Gitlar8 v. United Statea. It32 F.2d W2 (D.C. Cir. 1 B 3 )  (radio 
I~rotide~lsts to U.S. troops from Germany during World T a r  11). 
' Tomoya Kaumkita v. United States. 343 F.S. 717 (1932). ' f ie  defendant held 

dual nationality, both as a n  American nnd n Jnlmiese. The Court noted tllnt 
"an American with dual nationalie who is charged with playing the role of 
tho traitor may defend by showing thnt force or coercion compelled such con- 
duct" (343 U.Y. a t  736), but thnt the evidence in the case before it  showed the 
defcndnnt to have voluntarily thrown in his lot n-ith Jnpnn. 

I ' In nddition to  the cnses cited in notes 2 and 3, atrpru. yee nEso f f i r ~ p ~ i  v. Uwiited 
Stutca, U7 F.2d 786 (1st Cir. 1942). in which nn Itnlion crcw tlestroyed the 
engine of their tnnker, held in  her ic ,nn  waters. so thnt the ship \vould not fnll 
into hostile hnuds upon Italy's entry into World War 11. m e  crew mas convicted 
of tnmpering with the vessel : 

The Captain testified thnt he was the only nrmed lnan on board : that 
his officers and  nlen were nware of tha t  fn r t ;  thnt he carried his 
revolver in  plain sight when g i a g  orders for the demolition of the shlp's 
n~achlnery: and thnt he would hare shot any ninn who refused to obey. 
This is not enough to prove coercion. There is no evidence of tiny reluc- 
tance on the part of anyone on board to c a m  out the ordem given. and 
slnce the work of destruction was done ore r  a period of two nTee.eks during 
which the ship was tied up alongside the shore, anyone  rho wished 
could have escaped ashore and sought sanctuarr with the nuthorities. 
had he been so inclined, and thus escape coercion (127 F.3d nt 791). 

'United States T. Fleming. i U.S.C.M.B. 543, '23 C.U.R. 7 (l957), concerning 
prisoners of war  taken in Korea. gee generally. Sote. Miuconduct in the Pri80n 
Camp: d G~croey of the Law and an Analysis of the Cases, 30 COLUM. L. 
Rn'. 709 (1B;:iS). Under the proposed section, the fact that  other prisoners of 
war in tbe mlne situation were able to refrain from ncts of cooperntion with the 
enemy would indicate that "a person of rensonable firmness" would hare  been able 
to resist. A p r s o n  acting af ter  having been throughly broken and "brainwashed" 
b~ the enemy would. hon-erer, be entitled to  the proposed defense. Cf. the report 
of the Nnrlne Corps Court of Inquiry recommending against disciplinary action 
in the case of Col. Frank H. Schwnble. K.Y. Times. April 28. 193,  a t  16, col. 1. 

'Shannon v. United States, 76 F.2d 490 (10th Cir. 1%). The evidence showed 
thnt the defendants, conspirators in akidnapping, were not threatened until after 
they had voluntarily kept the victim imprisoned. 



ized in Federrll courts.: Judicial reluctance to extend the 
c:ln further be seen in a noncriminal case concern- 

lng an employee who was ordered to take money from his firm and 
deliver it to criniinuls waiting in a car outside: who were holding his 
brother :uid his brother's wife as hostage.s The criminals also threat,- 
ened to later "take care" of his child The court refused to recognize 
duress i11 this case, because the employee, while in his office away from 
the criliiiiiiil~, could have escllpecl the coercion by seeking help from 
other employees there a t  the time, or from the police. The court did 
note: "Perl~eps a well-grounded appreliensioii of death or serious 
bodily injury to another, particularly to n close relntire. niay constitute 
coercwn. We are not prepared to hold otherwise.?' But. somewhat un- 
re:~listically. the court found the emplop 's  fear not "well-grounded" 
in this case, because it was not reason:ible to believe that  his relatives 
would be shot in a public street, or  that the police could not safely 
rexue tlicni. .i concurring o inion noted, however, that the employee 
might not be criminally liab f e for his act; only ciril liability towards 
the em loyer whose funds he took was under co~lsidenltion.~ 

~ianTly, it should lle noted thnt tlie closely related defense of "neoes- 
sky" has I ~ e n  denlt with elsewhere in the proposed Code, as n distinct 
subject.lo 

2. Put esx; Compelled Crimina7 Condtict.-Acts are justifi:hle when 
they :we tllken against an unlmful  aggressor or taken with 1111 intent 
clmrly to alve it situntion from worse harm. The affirmative defense 
of duress concenis unlnwful acts n-hich inay have no such beneficial 

' Coit~rt. v. I-rrited States, 80 F. 2d 292, 294 (6th Cir. 1935). The defendant wax 
convictc~cl of dealing in moonshine whiskey. She clainled coercion because hrr  
huxbnncl ~11s  prcasrnt when she sold the whiskey. 

The modern statutes dealing with the status of women hare  modified 
thr  common-law mile that  a woluau riolating a statute in the pre.wnce 
of her husband is  presumed to be acting nnder his coercio~i. The inde- 
pendence of women in pliticnl.  social and economic nmtters rightly 
places upon them a n  increased reslmnsibili@. 

In  linitcd Stale8 v. dnthong. 145 F.Supp. 323. 340 (V.D. Pa. 193'5). a wife con- 
spired to co~nnlit bank robbery with her husband. The court, noting thnt thtb 
coni~non law presumption of coercion by the husband w m  out of favor. &ntc.cl: 

[Jllarriage does not affect the rupaciw of the spouse to  commit crime. 
If in committing it  they act  out of their own free will and not under 
th r  coercion of the other they a r e  held to  the -wnie responsibility for 
rriminnl acts RS other persons. 

Since this common law presumption has not been recognize in the Federnl 
courts, its explicit abolition by statute, as =ggested by the Modd Penal Code 
and propwed in some revisions of State codes, is not n-ry here. Cf. MODEL 
PEXAL CODE 5 209(3). (P.O.D. 1962). 
' R.I. Kccreation Center v. Acina Cas. & Sur. CO., 177 F. 2d 603, 605 (let Cir. 

l ( y .  
AR tlie concurring opinion of Chief Judge Magruder pointed out. this woe an 

action for recovery of proceah under a n  insurance p o l i c ~  for  stolen property. The 
insuntncse con~pany cl;~imed thnt  the loss occurred because of the "dishonest" nct 
of an rrnployee. nnd mas not therefore covered by the policy. 

lo See discussion of the draft on "Conduct Otherwise Justifiable to Avoid 
Greater Hann." proposed section 608 of chapter 6 (General Principles of Justi- 
fication and Excuse). 



consequences, but wliicl~ may he excused. ITiider the projwwd prori- 
sion, such ~ i n l a d i i l  :lets are excusable 0 1 1 1 ~  when tlic c.~~.cnmst;inces 
compelling them tire such that we must d i n i t  t h t  iuywie otlier than 
n person of estraortlin;iq will pan-er \vould hare sliccumkd to the 
pressure. 

The prolmsal prorides a defense to :i c l i a re  of c r h e  for anr.one 
\ ~ 1 1 0  can co~ninc~ngly  s l i o ~ ~  that lie \vas conq~elled to :ict IS Ire did 
under s11ch circumst:unces of compnlsion "11s r~ould  render :L person 
of rcasonal>le finnuess incapnble of resisting the pressure." The con- 
cept of a bbprson of reasoild~le firmness" is one which can be uncler- 
stood iind realisticnlly considered by ally juror. State Code revisers 
ha\-c adopted or proposed a similar duress defer= for their juris- 
tlictions with respect to compulsion by force or threat of force.ll 

The possibility of filbrication of the defense of duress is the primary 
mison 1r11-j existing I:i\v-while recognizing it-has narrowly circup- 
scribed its use, espr.cli:lllg where it is c1:iimed that an nccolnplice 
"forced" the accus~d to p:uticipatc. There is ;ilso recognition tlitlt col- 
Inl~oratioin in riolriitt t~ncl organized crinnc oftcn includrs a red ele- 
ment of mutua2 cocr*cion which it 11-ould I)e undesirable to open up as 
an excuse." This feared wetikening of tlie force of law is avoided in 
thc proposed provisions. First, the requ i~~~i ien t s  of "renson:lble firm- 
ness'? mcl "resistnnce" demand tlmt x person not simply give in to co- 
eroion. The defense is ina ~plicnble if a ret tsodde person could stmd 
111) under the coercion wit \ lout breaking the law. Second. duress is an 
n.flir~nntive defense; the burden of 11roof by :I l~reponderm~ce of the eri- 
dence is imposed lipon tlie person c.1 aiming it ; it must be estilblislied 
by :L prel)01lder:1iic of the cvidelrce that tlw defendant ~~--ns coinpellecl 
to break the law under the circumstances. Further, under proposed 
sulmxtion ( 2 ) .  the tlefeiise is una\-ailable to :myone who joined a 
criminal conspiracy, or voluntarily associ:lted himself with a venture 
he had reason *to k~iov- would be unla\~ful. 0nl-j otherwise can inno- 
cent persons, forced into :in unlawful situntion, claim the defense of 
duress. 

The defense of duress would apply to nny crime, e\*en treason or 
ho1i1icide.l~ Of course, *'rensonnble fininness" to resist commission of 
n crime would vary with tlie nature of the cl.i~iie. As past c:lsos liare 
illustriltecl, one can rc:isoii:~l)ly be expected to hold firm :igainst tlie 
co~nmission of treasonous acts. escept under extreme forms of physical 
torture or psychological "brainwashing," or threat of immediate 
death. 

The proposed duress provision would excuse conduct compelled by 
the imminence of death or serious bodily h:mn whether the imminence 

"Other codes adopting or p r o p i ~ ~ g  the snnica or :I similnr dr1re.w defense 
i11c.ludc : N.T. REV. PEN. TAU' g :J;,.XZ (3IrKi1mey 3007) ; Car. PEXAL Cons RWI- 
SION PROJECT $i 1.m (Tent. Drnft So. 1, 1967) ; PIUIPOGED D n .  C'nnr. CODE S 2 M  
(Film1 Drnft 1967) : Proposed H-man P E ~ A L  Com g 931 (Tent. Drnft So. 1, 
1W8) ; MICH. REV. C~131. CODE 9 835 (Finn1 Draft 1067) ; F'ROPOSEI) Curar. CODE 
FOR PA. jj 2@ (1967) ; 8fc MODEL PEXAL CODE 2.09 (P.0.D. lW2) .  

"See PMXSES \- K ~ n ~ e r r .  CRIMISAL TIAT AS[) ITS PROCESSES 3a.3-3ii (I()(i") 
[hereinafter PA~LSES PE K I ~ I S H ~ .  

la Rtit cf. R.I. Rccreotion Crnter I-. dc tno  Caa. & Strr. Co.. 177 F.2d (103. 005 (1st 
Cir. 1949) : "It appenrrj to be established, however, that although coercion or 
nwc.ssi@ w i l l  nerer excuse taking the life of an In~iocent person, it  will excuse 
lesser crimes.'' 



of death or harm is cleliberntely c:lused by others or occasioned by nnt- 
urn1 circ~unstn~m. I n  this sense, the defense of duress goes beyond the 
genelxl principle of justification (proposed seotion 608) t11:~t concluct 
IS justifictble when it is necessary to aroicl clearly greater hann tllnn 
the llnrrrl which might result from such conduct. I n  discussing "neces- 
sity" as :l justification, we noted that : " 

[ulnder tlic proposed draft, :I life cannot be taken solely for 
the purpose of wving one other life when each has an equal 
chnnce to live. Ench human life is considered q u a 1  in d u e ,  
and the proposed provision woulcl proride justification only 
\dien the harm avoided is b'rle:lrlp greater:' than the harm 
done. 

That is not true of the proposed defense of dures~ Proposed section 
fill (1) \\-odd allow one to show (by a preponderance of the e1-i- 
dence) that he engaged in proxribed conduct in order to a\-oid death 
or serious injury to 11irnslf or n person close to him under circum- 
stances in which *.a person of reasonable firmness" would have done 
the snme. I t  is an adaptation of the clefmse of "necessity" as proposed 
for the Cnlifornin Penal Code Revision  project.'"^ conduct here 
dealt with is not justifiable: indeed, worn harm m a r  be done by it 
than if the person forbore. :lnd allowed injury or death to  come to 
himself or :I loved one. 'I'lie conduct is excusable, if at all, becnusct 
given the circumstances other reasonable men must. concede that they 
too \voulcl not 11:irc been able to act otherwise. 

The proposer1 duress provision deals with situations in which a per- 
son Inny be brainw:~sliecl or psyc1lologic:illy coerced by others into coni- 
mission of t i  n~isdrxnei~nor, even ~vikhont the threat of death or serious 
injury, :is \vcll as any situ:ltion in which inuninent death or serious 
linrrn co~npels conduct. -1 l~rs011 cbnnnot normally be permitted to 
steal other propei+y to replaca this own l6 or injure :unother in order to 
avoid slight injury to himself, mid such concluct is inexcusdde. RuC 
when a person acts to sii\.e. l h ~ s e l f  or mother in a coercive situ n t' 1011 
brought on by :~ny cause for whic11 the person is not responsible, t,he 
pmpo.sx1 provision ~vonlcl :lpply to him. Thus, :ul employee forced 
to commit :in inflxction by his employer, at  threat of loss of job, might 
have this defense.* Or. if n pilot whose plane is out of control over :t 
popt~lntecl area bails out, rather than tries to guide the plane to an 
in-c:r \vlicre people below will not be hurt. his act \mxdd be eucusnblo 
if i t  convincingly nlcets the test. of the proposed statute. His act G%II 

"Sce Comment on Justification and Excuse: Chapter 6 :  Sections 60149 at 
n. 27. 

"Proposed section ( i l l ( 1 )  ( 1 ) )  is  modeled on proposed section 520(Y) of CAL. 
PENAL CODE REVISIOS PROJECT tit $2-43 (Tent. Draft So. 1.1967). 

'"Of course. n.lativel$ nlinor unlawful ncts. taken to avoid n-holesale destruc- 
tion of one's own ~rroperty. may be justified under proposed section BOS. h c c  
the I~urni clone is "c.lenrly grmter" than the harm avoided. 

* Kith reslnwt to misdemeanors, the Study Draft expands duress to include 
thrmts of c.cunoniic linrn~. But one result of this may be to excuse conduct which 
chnractrristicnlly occrirs in ;I contest of threat of economic h u m  tirid which is 
not rxcuscvl by necessity or aroidnnce of greater harm, e.0. antitrust, labor and 
tnx violntions. if clefendant can establish lack of fault in the creation of the 
coercirc situation. 



be seen in no worse Light than if another person ordered him to 
his plane at  a specific target.17 

But, in considering the defense of duress, jurors may be ~ q u i r e d  to 
make harsh moral judgments. For esalnple, in the case of an over- 
crowded lifeboat, suppose :L crewman throws off strangers i;n cyrder to 
save tlie crew. The issue would not be so difficult under prmclples of 
justification: when each life is of equal ralue, the deliberate selection 
of one person over another would be unlawful. Faced wit11 the defeme 
of duress, however, jurors 11iust decide whether the defendant has con- 
rind them that "n person of reasonable fir~nness:' in the situation 
would hare been "incapable of resisting the pressure" to try to sare his 
friends. 

The defense of cluress, t l~mfore ,  inevitably involves n clash with 
moral strictures ex ressed by the law. Because recognition of duress 
as an excuse for ot e erwise criminal conduct does constitute a relasa- 
tion of the social demand for obedience to law, it should be considered 
whether duress should be dealt. with, not as :in escuse to comnission 
of a crime, as here proposed, but merely as t~ factor in mitigation of 
punishment. 

3. Duress an Afimnative Deftme.-Duress is an escuse for criminal 
conduct, not a justification. Since we are denling d h  conduct. which 
is, objectively considered, criminal, it seems quite appropriate to plitco 
the burden of proof on the defendant to establish an excuse. This is 
accomplished, under the proposal, by denominat.hg duress an "af- 
h a t i r e  clefense". It is contemplated that affirmatire defenses would 
require a defendant to  present a preponderance of evidence to con- 
vincingly exculpate himself from responsibi1it.y for his proven acts. 
This would be unlike an ordinary defense, in which a defendant would 
be required merely to raise an issue, which the govemnent. must still 
prove beyond a reasonable doubt. The distinction here adopted is used 
in the New Pork Rerised Penal L:LW of 1967 ( 5  25.00). 

4. Defemes Umvaila57e to Pe r~ons  Sha?*ing Responsibility for the 
Un2awtul (70nnuct.-Proposed section 611 (2) sets forth a necesary 
exception to use of the defense of duress. The defense is una~ailable 

'?-The example of the uncontrolled plane is taken from the commentary on 
proposed section 520, CAL PENAL CODE REVISION PROJFST a t  43 (Tent. Draft  No. 1. 
1967. See alao P A ~ S E N  & KADIS~,  8Upm note 12, a t  376-377 : 

I is  unn-illinaly driring n car  along a narrow and precipitous mountain 
road, falllng off sharply on both sides. under the comn~and of Y. an 
arnicrl escaping felon. The headlight8 pick out two persons, npparently 
and nctunlly drunk, lying ricross the road in such ri position to make pas- 
sage inipossible without running them over. - .  is prevented from s t o p  
ping by the threat of P to shoot him dead if he declines t o  drive straight 
on. If 1 does go on and kills the drunks in  order to stre hi~nself he will 
be excused under [the duress defense] if the jury should find that  'a 
person of rensonnhle firmr~css in his situntion mould have been unable 
to resist,' although he mould not be justified under the lesser e ~ i l  
principle. . . . 

[Suppose] the same situation a s  above except that  S is prerented 
from stopping by suddenly inoperational [tic] brnkes. His  alternatives 
a re  either to run down the drunks or to run off tlir road and down the 
mountainside. If X chooses tlie first riltcrnatire to siire his own life and 
kills the drunks he mill not be excused under [the duress defense] even 
if a jury should tind that  11 person of reasonable fortitude would hare 
been unable to do otherwise. 

Can the dieeerence in these two cases be defended? 



to n person who himself is in some )art responsible for bringing about 
the conditions requiring the unlnw I ul conduct by intentionally, know- 
inglv or recklessly placlng hiinself in a situ:ltion in which he probably 
wou~d be subject to duress or compulsion. Additionally, if s person 
is negligent in mtting himself into such n situation, he is responsible 
for  IS crimina 1 ly negligent conduct. 

21s well as ensuring that no accomplice or c o n s p ~ t o r  in a crime 
can escape liability by the clninl of duress, the provision excludes ap- 
plication of the defense for any person whose conduct creates the 
situation requiring unlawful action. For example, a erson whose P reckless or negligent driving leads to a situation in w- lich Ite must 
hit 11 pedestrian rather than swerve his car and injure himself cannot 
disclaim responsibility for reckless or negligent homicide or assault. 





COMMENT 
on 

LIMITATION OF TIME UPON PROSECUTIONS: 
SECTION 701* 

(Nebeker, Green; June 4, 1968) 

1. Creation, Purpose and Scope.-Present Federal criminal law, like 
the law of almost every State,,' limits the time within which prosecu- 
tions of rarious types must be instituted. The history of the derelop- 
melit of these statutes of limitations is set forth hlow. The period is 
generally 5 years after the offense. Capital offenses may be prosecuted 
at. any time without. limitation. h fexv minor offenses carry 1-year 
limitation periods. There is provision for suspending limitations dur- 
ing ~artime-for certain fraud prosecutions-until 3 years after proc- 
Irtmation of the termination of hostilities; and, under judicially de- 
veloped principles, the period of limitations is suspended vhile a 
suspect is a fugitive from justice. 

Time limitatttlon upon prosecution is of statutory rather tllari com- 
mon lam origin.' 

The primary reasons for restrictions of time re\ olre around uni-i-er- 
sally accepted not.ions that ~ ~ r o m p t  in~estigation and prosecution in- 
sures that conviction or acquittal is x reliable result, and not the product 
of faded memory or unavailable eridence; that. ancient ~1'011 P not to be resurrected except in some ca,w of concealment o the of- 
fense or identity of the oflendcr; ' and that cornrnunit.y acurity and 
economy in allocation of enforcement resources require that most 
effort be concentrated on recent wrongs. 

The underlying urpose of n statute of limitations should not be 
confused with fun if' anlentnl constitutional rights such as speedy trial 
or due process. A period of limitation is an arbitrary cutoff point; 
constitutional rights (or for that m:ttt.er the ri 11t to a prompt indict- f ment under rule M(b) of the Federal Rules o Criminal Procedure), 
may or may not be abridged within the prescribed period."nlike 
the bar of the limitation period, such constitutionpl issues d r a y s  in -  
volve a balancing of all circunlstances and are mth in  the discretion 
of courts. 

The reach of the limitation on prosecution of Federal offenses goes 
beyond statutes defining Federal crimes in one area. The Assimilative 

*The statute proposed by the Consultant appears in the Staff Note, infra. 
'See  table entitled "Criminal Statute Limitations in the United States by 

Tears," n1oDFL PENAL  con^, f 1.07. Comment at 18-19. (Tent. Draft Xo. 5,1956) 
[byeinafter cited as table].. 

United State8 v. Cadarr, 197 U.S. 476,478 (19E). 
' Paragraph 4 ( a ) .  infra. 
' paragraph 3 (a), infm. 

Nickens v. United S f a  tm, 323 F'. 2d 808 (D.C. Cir. 1963) ; Ross v. United State8 
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Crimes Aot of 1948 (18 U.S.C. $ 13) makes punishal~lc in Fedejd 
courts criininal acts or omissions not. made punishable by en:tctipents 
of Congress if colnmitted on Federal propyty in any State, t?rritory, 
possession, or district within the special maritime and territor~?l juris- 
diction of the Vnited States (18 U.S.C. 5 7) ,  whose I:tws proscrhe such 
conduct. Only the substantive offenses of :t State are assimilated into 
Federal la-w. Thus, a different State period of limitation \\-ill not con- 
trol prosecution under the 

The Federal limitation period, howerer, does not govern a State 
jmxecution remored to a r.S. district court pursuant to sectlons 
14-42,, 144%. and 1443 of Title 28.' This is so because subskntinl or 
vested rights cannot be affected by such ren i~va l .~  The bar of the statute 
of limitations is such a right. 

Since the statute of limitations, on expiration of the prescribed 
period, becomes :L vested right, a prosecution once barred cannot be 
n~nintained after an amendment to the statute enlarging the period. 
However, an enlargement of the applicable period prior to the ex- 
~iration of the shorter period will apply to an offense conlmitted 

Lfore  the enlargemenLB 
A defendant may assert the present Federal statute of limitations 

as a bar to prosecution, trial, or punishment. It may be niised before 
trinl,1° during trial if issues of fact need be resolved, such as the 
existeye of a conspiracy or "fu@ivity:' or by collateral attack after 
co1i\4ction even if not raised dunng the original proceedings." 

2. 17isthcal Contezt.-From the first Fedem1 statute of limitations 
to the present enactments the olicS of repose has been espresserl in P terms that no person shall be Lprosecutd, tried or punished" escept 
if the intlictment is returned \vithin the period provided. The modern 

United Btates v. Andem. 158 F. 9!X (D.N.J. 1908). 
'Section 14-12 perlnits removal of State prosecutions sgninst offfcers of tlic 

Unitwl Stntcs acting ~ lnder  color of office or Act of COII~~PS$ for  the npprehenuion 
or punishment of criminnls or the collection of revenue. The section also covers 
officers of the United States courts acting under color of office or in the perfor~n- 
mcu? of duty. and offlc-ers of Congres.9 officially acting under c~pproprinte order. 

Section l+Ea p r m i t s  remowl of State prosecutions against n~ernbers of the 
.\ru~ed k'orces under circumstances similar to those applimhle to section 1.1-12. 

Sect1011 14-43 applies to  removal of State prosecutions in certain civil rights 
situatio~rs. 
' Cf. Grent Southern Life Tn8. Co. r. Btlncell, 12 F. 2d 1-14, 245 (6th Cir.), ccrf.  

dmicd. LZl  r.S. GS3 (1926). 
D m d s  v. United States. 302 F. 2d 5. 14 (10th Cir. 1962). 

laE.g.. 17nited Stntcs r. Haranric, l23 F. Supp. 128 (W.D. Pa. 1W). 
'' Eg.. Askins V. United States. 151 F. 2d ?d (D.C. Cir. 1058). A judicial pre- 

emption of the s tatute  of limitations has occurred in narcotics lam enforcement in 
t h ~  District of Columbia. It arose because of the clandestine method of opera- 
tion used in some narcotics law enforcement This method utilizes covert agents 
who infiltrate the nurwtics underworld to  observe and record illicit transactions. 
Concern over the ability of the accused to defend a t  trial developed because the 
agents' ne t~ssar i ly  secret status was not compromised until many months after 
the tnmwbion.  I n  reporting on many offen-ses and offenders. the agents neces- 
.wrlly rely upon notpv to refresh their men~ories while the unsuqm?cting defmd- 
ants a re  1tbft to chanrc? recall of the events or a total inability to  n e r t  a n  alibi. A 
clua process ~oncvpt  \\.as interjected into these delayed arrest nurrotlcls cam ill 
Sikcw8 v. United Statcu, 323 F'. 2d 808, 810n.1 (D.C. Cir. INS). Full development 
of the conwpt m ~ l r r e d  in Rms v. United Staterr, 349 F. 2d 210 (D.C. Cir. 1%:). 
A s  11 result, indiddnnl underwrer mrcotics investigntions in the District of 
Columbia are now terminated withii 4 to 3 months and prosecutions promptly 
begun thereafter. 



preferable approach is expressed in ternls of commencement of 
prosecution." 

(a) Statutes of Gene?*aZ dppZication.-The first, Federal statute 
of limitations appeared in the first Crimes Act: the Act of - 4 p d  30, 
1'790 13. Section 30 of that statute provided that no person or persons 
should be prosecuted, tried, or punished for treason or other capital 
offense, willful murder or forgery being excepted, unless the indict- 
ment. was returned b the grand jury n-itllin 3 ywrs nest after the 
commission of the o 2 ense. With respect to other offenses, the statute 
fixed a limitation of 2 years. Tlie statute eliminated any time bar upon 
prosecution of persons fleeing from justice. These provisions were car- 
ried into the Revised Statutes of the United States as section 1043 (3 
yea? as to treason or other capital offense except willful murder), 
sect*ion 1044 (2 years for other on'enses), and sectlon 10.15 (the fleeing 
from justice prox%ion). 

The I-year period for general offenses was increased to 3 years by 
the .ict of ,\pril 13, 1876.14 Section 1M3 of the Revised Statutes was 
supersecled by the Act of August 4, 1939,15 which for the first time 
abolished the limitation period as to all capital offenses.16 Sections 1044 
and 1045 hare been recodified and are now inco orated, ,as amended, 
in sections 3282 and 3290 of Title 18. By the Act o ?' September 1,1954 " 
the 3-year h i t a t i o n  imposed in 1876 was increased to 5 years.lB Al- 
though the increase to 5 years was initially prompted by special situa- 
tions mvolving asserted government "scandals," le i t  was finally deter- 
mined to have a general 5-year period rather than to carve out another 
exception. 

(6) Statutes of Specijic Application. 
Customs and s7az~e-trade violntions.-Various enactments hare pro- 

vided exceptions to the generally txpp1ic:~ble period of limitations. By 
the Act of March 26,1801,2O indictments for offenses arising under t.he 
revenue and slave-trade laws of the United States were returnable 
within 5 years after the offense. This provision was carried into the 
Revised Statutes of the United States as section 1046 and, as mended, 
has been codified as section 3283 of Title 18. The term "customs lam"  
n s  substituted for "revenue laws" because customs laws were consid- 
ered ils included in the term "revenue laws'' and a different limitation 
had been provided for internal revenue violations by section 6531 of 
Title 26."' Under the proposed 5-year period of limitations as to  such 
offenses this provision is unnecessary. It is presently superfluous as 
well and map properly be eliminnted. 

Sedztction on the high seas.-The S c t  of March 24,1860 22 (now 18 

"See, c.0.. MODEL PESU CODE 8 1.06 (P.O.D. 1962). 
Ch. O,1 Stat  ll2,119. 

" Ch. %,I9 Stat. 32. 
IS Ch. 420, 53 Stat. 1198, now 18 U.S.C. ti 32R1. 
" T.S. offenses punishable by death, inclnding those under the District of Co- 

lumbia Code, are listed and described in the appendix, infm. 
"Ch. 1214, 5 10, 68 Stat. 1142, renumbered. Sept. 20, 1981. as 75 Stat. 648. 

Pub. L. So. Yi-2229. 
'' I8 U.S.C. S 3282. 
" 100 Cong. Rec. 1x19  (daily ed., dug. 19.1954) (Statement of Mr. W i h m s ) .  
Ch. 40, g 3.2 Stat. 230. 

"See  Reriser's Sote  to 18 U.S.G. 5 3283. 
Ch. 8.12 Stat. 3. 



1T.S.C. Q 3286), provides that prosecution for the seduction of a female 
passenger on an -4merican vessel during the roynge shall be limited 
to 1 year after the vessel on rrhich the offense was committed arrives 
at its destination. The present need for this provision is very doubt- 
ful. I t s  eliminntion is rwommendecl. ,iny special linlitatior~s ~ q u i r e d  
for sex offensrs ran be ilwluded in the provisions defining the specific 
offense. See, for example, section 213.6(5) of the Model Penal Code. 
\vliich requires notke to be given to public iiuthorities within 3 
months of the nllegd rnpe or molesti~tion. 

C't*irnind contempt.-The Act of .June 25,. 1948 ?3 (now 18 U.S.C. 
5 3285) bars prosecution for contcmpts const~tuting crimes unless in- 
stituted witliin 1 year. Increased use of contempt po\ves might be 
expected under the Bail Reform Act of 1966, which greatly expands 
the concept of bail in Federal prosecutions. Bemuse contempt prosecu- 
tions are unique and directly involve the courts, retention of this 
period is recomnmided. The l-year period for these offenses is included 
in the draft of the proposed statute. I t  is not believed necessary to 
nerpetuate the last clause of section 3285 relating to contempt proceed- 
ings not barring criminal prozscution for the same act. See Jumey T-. 

McCr~cwken, 29-1 US. 125, 151 (1!)35), which holds that the former 
jeopardy prorision does not apply to such situations. 

ATationa7ity. citizenship, and pnssport 7~~s . -By  the Act of June 29, 
1906 =' the &n@ess passed a $year statute of limitations for viola- 
tions of the naturalization lans. Under the 1948 revision of Title 18, 
which consolidated 8 U.S.C. $716 ( ) and 18 U.S.C. % 58.2, the 3-year 
period again become npplienb>e.z5 ~ ~ % s q u e n t l ~ ,  by the Act of dune 30. 
1951 2G (now 18 U.S.C. 829l), the  applicability of the general 3-year 
period was terminated 1md a 10-year period was made np licable to Ip violations of nationality. citizenship, and passport lavs." he shorter 
period was not. deemed sufficient. See 1951 U.S. Code G n g .  &-id. x e v s  
1547-1548. 

Es@onage rind .sub v e r ~ h e  nct/'vities.-;i 10-year period has been 
promded by section 19 of the Internal Sec.ur-itg Act of 195O'* for 
prosecutions under the espionage statutes (18 U.S.C. 5 792 et eep.),-as 
well as for subrersire activities prosecutions under the Subrersre 

=Ch. 645, 62 Stat. 828. 
" Ch. 359, f 24. 34 Stat. m3. 
'35 Reviser's Note to 18 U.S.C. 5 3 B .  The 3-yenr period of section 3322 was es- 

tended to 5 yenrs by Act of Sept 1. 1954, ch. 1214. 9 12(n). formerly f 10(a), 68 
Sht.  1145, renumbered Sept. 20. lM. Pub. L. So. 87-2!39,8 1.75 Stat. 648. 

'Ch. 194, g 1, &" stat. 107. 
" The off~nses now covered by the 10-ye~lr period of section 3291 are: 

Section 14%JIisme of evidenw of ,iitizenship or natnrnlizntioii. 
Section 1 4 2 t I J e m u ~  tion or n ~ l s u ~  of pnprs in nnturalizntion pro- 

ceedings. 
Sedion 1425&'CTnla~11 procurement d citizenship or naturalization. 
Section 14%-Ftepruduction of citizenship or nnturnlization papem. 
Section 1427-Sale of citizenship or naturalization papers. 
Section 132&Fnilure to surrender nnturalization certificate. 
Section ITil-Issuance of passport without nuthorie. 
Section ITrl%E'nlse sttitenlent in npplication for nnd use of pawport. 
Section 15.13-Forgery or false u~ve of passport. 
Section lT+Jlicmse of passport. 

a Ch. 1024, 10. &I Stat 1005. 



Activities Control Act itself.'>A similar period is prescribed for 
prosecution of restricted data offenses under the atomic ener 

IntemaZ ?avenue law8.-The Act of July 5, 1884 31 prescri $ ed lams." a 3- 
year period for all internal revenue lam violations punishable by im- 
prisonment in a penitentiary and 2 years as to all other such offenses. 
This same enactment peimitted the filing of a complaint wit11 a U.S. 
Commissioner within the prescribed period to extend that period until 
the discharge of the grand jury at its next session. This %year period 
was changed to 3 years by section 1010(a) of the Rerenue Act of 
1924.32 Section li)lO(a) also embodied a provision allowing a 6-year 
period as to offenses involving defrauding or attempting to defraud 
the United States. Section 1108(a) of the Rerenue Act of June 6, 
1932, extended the 6-year limitation to the offenses of x-illfully at*- 
tempting or conspiring to defeat or erade any tax or payment thereof 
nnd willfully aiding or assisting in presenting false claims, returns, 
or documents under the revenue laws. Section 3748 of the Internal 
Revenue Code of 1939 33 continued the viability of the above provisions 
of the 1924 and 1932 acts. Finally, the Internal Rerenue Code of 
1954 added to the 6-year period offenses relating to (1) willfully 
failing to pay a tax or make a timely return; (2) false statements or 
documents; (3) intinlidation of revenue-related officers or employees 
of the ITnited States; (4) certnin revenue offenses committed by such 
officers or em loyees and ( 5) conspiracies under section 371 of Title 18 
to evade or  &feat a tar or its pyment. The 1954 Coda also changed 
the period of extension after filing a timely complaint with a US. 
Commissioner to 9 months from making the complaint. These provi- 
sions now appear in section 6531 of Title 26. 

Ba&ruptcy.-Section 11 of the Act of May 27,1926, as amended 34 

(now 18 E.S.C. $ 3284 , provides that the offense of concealment of 
assets of a bankrupt s 1 la11 be deemed to be a continuing offense and 
the period of limitations shall not begin to run until final discharge 
or denial of discharge. The purpose of the provision m-ns "to protect 
creditors against the running of the statute in such cases." 35 Such 
bankruptcy offenses are covered in subsection (c) (2) of the proposed 
statute and are discussed infra, in paragraph 4(a)  a t  note 73. 

The copyright laws.-In the copyright field a 2-year period of lim- 
itations was imposed by section 104 of the Act of Jnly 8, 1870.36 The 
period \\.as extended to 3 years by section 39 of the Act of March 4, 
1909.3: The pro\-ision was r ~ n a c t e d  without change by section 1 of t.he 
Act of July 30, 1947.3s That provision is now found in section 115(a) 
of Title 17, and applies to oifenses relati to : (1)  false affidavits aid- 
ing a claim to copyright (17 U.S.C. $ 1 .  ; (2) willful infringement 
for profit (17 U.S.C. $104) ; and (3) fraudulent notice of copyright 
(17 U.S.C. $ 105). 

" Ch. 1024. $4,  64 Stat 992 : see 50 U.S.C. 5 783(e). 
*42 U.S.C. !j 2ZT8, ch. 18, g 228,68 Stat. 019. 
" Ch. 2%. 23 Stat  122 
Ch. 234.43 Stat 341 
Ch. 2.Z3 Stat. Part 1, Internal Rerenue Code, 461. 

a Ch. 406.44 Stat. 665 : ch. 575, 52 Stat. 858. 
" Bee S. Rep. No. 1916,75th Cong., 3d Sesu. (1938). 

Ch. 230, g 1M,16 Stat. 215 : see also R.S. 4968 
" Ch. 320, f 39,35 Stat  1084. 
" Ch. 391, g 115, 61 Stat. 664. 



This statute is totally unlike the other Federal statutes of limita- 
tions. Where others are phrased in the language: "No person shall be 
prosecuted, tried or punished . . .," section 115(a) provides: LbNo 
criminal proceedin@ shall be maintained . . . unless the same is 
commenced within 3 years . . . ." I t  is recommended that this provi- 
sion be repealed. Thereafter, any prosecutions under Title 17 would be 
governed by the general enactment. 

Wartime swpnaion-Shortly after World Wnr I it n-as ascer- 
tnined that there mere cases involving fraud against the Vnited Stntes 
which would be barred by the 3- ear period before the government 
could conclude its investigations. 1 s a result, the Act of November 17, 
19!!1,Sg was approved. It ~rovided inter alia, a 6-year period for 
prosecution of offenses invo\ring defrauding or attempting to defraud 
the United States, or any agency thereof, whether by conspiracy or 
not. In  1927, %hen all war fraud offenses would hare been barred under 
the &year provision, steps were taken to bring about the return to the 
general 3-year liniitntion. The statute effecting that change was ap- 
proved on December 27, 1927.40 

The general 3-yenr statute of limitations remained in operation until 
August 24, 1942, when i t  mas again recognized by Congress that the 
departments and a p c i e s  of the Federal government would be unable 
to cope in time with wartime fraud. As a result, the Wartime Sus- 
pension of Limitations Act was approved," which provided that the 
"running" of the stntute of limitations applicable to  offenses involv- 
ing fraud against the United State3 or  any agency thereof, whether by 
cons iracy or not, indictable under existing statutes "shall be sus- 
pcnc f' ed until June 30, 1945," or such earlier tinle as designated by con- 
current resolution of the Congress or by tho President. Section 1 of 
the Suspension Act was amended by section 19(b) of the Contract 
Settlement Act of July 1,19U:2 to extend the bar of the stntute of lim- 
itations until 3 years after the termination of hostilities. By Procla- 
mation No. 2714, 12 Fed. Reg. 1, hostilities were declared terminated 
on December 31, 1946. Also during World War II, the running of the 
statute of limitations, applicable to violations of the antitrust laws, 
was suspended by an -4ct of October 10, 1942.4s This -4ct was amended 
on June 29,1945, so as to continue such suspension until June 30, 1946. 
The legislation mna recotnmended and requested by the Secretary of 
War, the Secretary of the Navy, and the Attorney General because 
proceedings under the antitrust laws would seriously interfere with 
the war effort and be contrary to the national interest and security.* 

The purpose of the Wartime Suspension of Limitations Act was to 
prevent cr~mes "committed in the hurly-burly of war'' from goin 
unp~nished.'~ The suspension provisions now appear in section 328 
of Title 18. 

k 
=Ch. 124. 42 Stat. 220. , - - . ..~. . - -. 

'O Ch. 6, 45 Stnt 51. 
" Ch. 555, 56 Stat 747. 
"Ch. 358, 58 Stat. 649, 667. 
" Ch. 589. 56 Stat 781. 
" Xee S. REP. Xo. 422,79th Cong., let Sess (1945). 

United Rtotee r. Goltfried, 165 F.  2d 363. 308 (L'd Cir.). cert. dmied. 33.'' U.S. 
860 ( 1 W ) .  See ale0 United Etatee F. Emfth, 342 U.S. 225,230 (1952) (concurring 
opinion of Clark. J.). 



In view of the 1946 termination of hostilities proclamation, sec- 
tion 3287 need not be retained. Moreover, the special wartime period 
was provided in contrast to the general 3-year period of limitations. 
With that period now extended to 5 years the need for a hostility- 
relnted suspension is lessened. 

3. Proposed Ohunges in Federal Law. 
(a)  Co~nmencement of Prosecution.-The present Federal limita- 

tions statutes are stated in terms of "no person shall be prosecuted, 
tried, or punisl~ed" unless the indictrnent or information is filed within 
a certain period after corninission of the offense. A simpler and sufE- 
cient way of setting forth the requirement is in terms of when the 
prosecution should be commenced, a form which avoids decisions on 
whether punishment was properly imposed when, in fad,  the validity 
of the entire proceeding is in q~estion:~ and otherwise permits easy 
solutions to problems regarding lesser included offenses. (See pam- 
graph 4(b), mf?-a.) 

Moreover, the modern view is to define commencement ,as early as 
when process is first issued, i.e., when a complaint is filed, rather than 
only when an indictment or information has been filed." In the Fed- 
eral system, commencement by complaint is presently permitted to 
extend the period applicable to i n t e n d  revenue offenses by 9 months.'B 

The statute proposed here would permit filing of ia complaint to toll 
the statute in d l  cases. A t  that point the process will be governed by 
speedy trial considerations and, specifically, rule 48 (b) of the Federal 
Rules of Criminal Procedure, which requires presentation of a charge 
to a grand jury or the filing of an information without unnecessary 
delay (where the defendant* has been held to answer). It may be noted 
t1la.t this approach facilitates handling the provision for added time 
when s new prosecution must be commenced after dismissal of a 
defective indictment or information. (See paragraph 3 (e), infra.) 

( 6 )  Length and Cradiqtg of Periods.-In fixing the period of lirnita- 
tions, two related problems arise : first, how long should the period be, 
and second, whether or to what extent there should be different peri- 
ods for different. offenses. 

The selection of the length of the p e r i d  of limitation is largely 
arbitrary. I n  the Model PenJ Code commentary:s it was observed that 
there are no empirical data upon which to select, say, 6 years as better 
than 4,s as better than 7. The variety in the length of p e r i d s  provided 
in State statutes as of 1956 is shown in a table compiled for the Model 
Penal Despite the variety, it appears that, where felonies are 
governed by a statute of limitations, the length of the period generally 
ranges betwen 3 and 6 years. Most States, moreover, provide a p e r i d  
for misdemeanors ranging b e t ~ e e n  1 and 3 years. Recent revisions 
cnrq forward this pattern. I n  the Proposed New York Criminal 
Procedure L%m ( 15.10) the period for all but Class ,4 felonies 
is 5 years, for mis I emeanors 2, and for petty offenses 1 (substontially 
what New York has had for years). I n  the Michigan Revised Crim- 

"See Askina v. United Btntes, 251 F.2d 909,913 (D.C. Cir. 1958). 
"See PROPO~ED N.Y. Csrar. PROC. LAW 53 15.10(5) (a)  ; h l r c ~ .  RJX. CBW. CODE 

5 1,70(5) (Find Draft 1967) ; MODEL PENAL CODE 8 1.08(5) (P.O.D. 1962). 
t 2 0  O.S.C. 5 6531. 

MODEL PENAL CODE 5 1.07, Comment at  20 (Tent Draft No. 6.1956). 
"Table, supra note 1, at  1E4-19. 



inal Code ( 5  130) ( b l  Draft 196'7), the proposal is : murder, none; 
Class A felony, 6 years; Class B or C felony, 3 years; Class A mis- 
demeanor, 2 ears; Cl,w B or C misdemeanor, 1 year; and violation, K 6 months. T e Michigan proposal is substantially what is recom- 
mended in section 1.06 of the Model Penal Code. 

As noted earlier, the general Federal period has been moved up from 
2 years to 3 years to its present level of 5, with notable exceptions of 
no period for capital offenses, 6 years for some revenue offenses and 3 
years for others, and 10 years for certain internal security and nat- 
uralization offenses. However, there is no generally shorter period for 
minor offenses. 

Even though selection of the actual number of years may be largely 
arbitrary, there are nevertheless certain considerations to serve as 
guidelines. The eriod should not be so long that i t  fails to serve the P urposes of the 'policy of repose." On the other hand, i t  should not 

so short that  i t  fails to allow msonably diligent law enforcement 
authorities to conduct sufficient investigation to reach a responsible 
conclusion about proceeding with or dropping the matter. 

This latter consideration suggests, for example, that longer periods 
mny be necessary for certain crimes in which the perpetrator has a pec- 
illiar capacitv to hide or prevent discovery of his monqdoing, such 
as  in the breach of a fiduciary duty or misconduct in public office. (See 
paragraph 4(a),  infra.) A t  the same time i t  may be recognized that 
'Parkinson's Law," ie., the time deemed necessary will expand to 
fill the time available, oyr i t e s  in the law enforcement area as well as 
in others, and that deadlines have a healthy influence on the dispatch 
of public busin~w. Knowledge by prosecuting attorneys and investiga- 
tors that there is only a specified t.ime within which to act will lead to 
responsible decisions in allocating resources. It. is too easy to let n mat- 
ter slide indefinitely, counting on public forgetfulness or passing the 
buck to a successor administration. To let the statute of limitations run 
on an offense is a decision for which a public official can be held. - 
accountable. 

Finally, there are considerations which are peculiar to Federal law 
enforcement. First, where concurrent. jurisdiction exists, there would 
appeztr to be a consensus today that the responsibility of rosecution 
should lie primarily with local authorities. Accordingly, t \ e decision 
as to whether Federal prosecution should be undertaken may fre- 
quently have to wait upon whether the local aut.horities are capable 
or milling to exercise their primary responsibi1it.y. Second, the kinds of 
minor offenses vhich constitute the large portion of Federal prosecu- 
tions (other than in the District of Columbia m d  other Federal en- 
claves) and the manner of their enforcement. pose ~roblems which dif- 
fer from those which exist in the States. Many Federal prosecutions 
of a petty nature involve regulato~y offenses: food and drug viola- 
tions, carrier violations, etc. These must be uncovered and processed 
by the departments and agencies, t.llrough field and central offices, be- 
fore being transmitted to the Department of Justice and finally to 
the US. attorney. Not only is this process time consuming, but also it 
is frequently complicated by the fact that criminal prosecution, in !ieu 
of the use of other sanctions, is not. a typical response and requires 
more consideration than other methods of dealing with the matter. 
This is in sharp contrast to the nature and manner of prosecution of 



local petty offenses, which are typically street crimes--prostitution, 
disorderly conduct, simple asaults, petty thefts, etc.+f a kind which 
rarely end up in a Federal court and which result in either immediate 
arrest and prosecution or none at all. 

In light of the foregoing, the statute proposed here makes some 
choices and poses some alternatives. It provides for no limitations on 
murder prosecutions, which is consistent with Federal trahtion and 
State statutes, i nc lud i i  the recent New Pork and Michigan revisions 
and the Model Penal Code. In recommending this ~rovision, the 
Michigan revisers commented as follows : 61 

Whet.her in fact prosecutions can successfully be maintained 
after a long period of years has elapsed as a matter of some 
doubt; in most cases the exemption of murder from the statute 
of limitations serves simply ko emphasize the fact that murder is 
viewed with general apprehension on the p a d  of citizens. i h y  
abuse of the provision by the prosecution, e.g., by deliberately re- 
fusing to arrest a person thought to be the murderer and who 1s 
openly resident in the state, can be dealt with under the constitu- 
tional right to a speedy trial [citations omitted]. 

The draft suggests, in brackets, that there may be offenses. other 
than murder which should not be subject to limitations. In  heu of 
additions to the list, however, some other means might be used to re- 
flect the policy that certain offenses are of sufficient gravity so as to 
be subject to exceptions. For example, if the period of extension on 
account of ftqgtivity is to have defined limits see paragraph 3 (d), 

defined extended 
6 infra), certain offenses could be exempted from t e application of the 

The proposed rod. aft also suggests continuation of the 5-year period 
for felonies generally. No difficulties hare been apparent which war- 
rant t~ change; it is also in the range of the period used in the States. 
This constitutes a change in those statutes, noted in paragraph 2(b), 
m,pra, which provide for 10-year Limitations; but no need for the 
additional time has been demonstrated. It would also constitute a 
reduction of 1 year for income tax evasion and some other revenue 
offenses, presently governed by a 6-year statute. Uniformity would 
seem to be a more rational objective than distinguishing revenue of- 
fenses on the basis of 1 year.52 As betmeen 5 and 6 years, 5 represents 
the period presently applicable to most Federal offenses and was 
chosen by Congress for the extension made in 1954, despite the fact 
that 6 was already the period for serious revenue offenses. 

The draft also poses the alternatives of (1) having different periods 
for different classes of offenses or (2) having 5 years apply to all, ,- 
ce t murder and contempt (see paragraph (b), supra). The gr-g P o periods in amordance with the severity of offenses reflects the view 
that the more minor the offense : (1) the less costly the loss of prosecu- 
tion through lapse of time; (2) the sooner evidence becomes stale, 

artioularly at the lerel of offenses ma70 yrohibifa; and (3) the more 
sesirable that the decision whether to prosecute or not be made quickly. 

" ~ ~ I c H .  REV. CBIM. CODE, 8 130, Comment at 7 (ml Draft 1987). 
It will, ho~ever,  be necessary to continue the provision relating to computa- 

tion of time for internal revenue offenses as provided in 26 U.S.C. $6513 which. in 
effect, defines the date upon which the offense was committed. Such a provision 
appropriately should remain in Title 26 or wherever the offense is defined. 



I n  any event, most States either provide for a shorter limitation on 
misdemeanors or have a shorter period than 5 years for all offenses5' 
In its revision, New York perpetuated its previous grading of lirnita- 
tions (5 for felonies, 2 for misdemeanors), and the proposed Michigan 
Code would make a change from 6 years for all offenses to a grading 
system similar to the Model Penal Code's. 

In t.he Federal system there is a form of grading for the revenue 
offenses governed by section 6531 of Title 26. The general limitation 
is prescribed as 3 years; but a 6-year period is prescribed for eight 
exceptions, which embrace attempted evasions of any tax, frauds and 
false statements, failure to file returns, intimidation of Federal pub- 
lic servants, and offenses by such public servants. This system was 
inaugurated at a time when the period of limitations for Federal 
offenses generally mas 3 years. The first exception recognized the 
problem of concealment which is characteristic of fraud  offense^,"^ 
but the list has been expanded over the years, largely perhaps as a 
reflection of considorations similar to those which prompted the in- 
crease to 5 years for Federal offenses generally in 1954. 

I t  should be noted that the existence of a separate statute of limit& 
tions for internal revenue laws has produced some anomdons results. 
The increase in the number of 6-year exceptions-and thus extension 
of the period in line with the Federal extension generally-has been 
made with regard to offenses where collect.ion of revenue is the primary 
concern. The taxing power has been used, howewr, to create offenses 
where collection of revenue is only a 'urisdictional device. Thus, while 
many minor offenses presently inch d ed in Title 18 are subject to the 
general 5-yertr limitation period, offenses relating to transfers of 
narcotics (26 U.S.C. 5 4701 et aeq.) and marihuana 26 U.S.C. § 4741 et 
aeq.) , and illegal possession of firearms (26 U.S.C. § 5801 et sep.) , are 
governed by the 3-yeax period of the internal revenue lh ta t ions  
 provision^.^^ 
Those offenses relating to wllect.ion of revenue which are still gov- 

erned by the 3-year period nppear generally to be those which m y  
be classified as minor offenses or regulatory offenses, that is, violations 
which do not necessarily mean that the violator is attempting to evade 
the tax. These include recordkeeping or supplying information (parts 
of 26 U.S.C. $5 7203,7204), givlng false or no information to an em- 
ployer regarding exemptions (re withholding) (26 U.S.C. $7205), of- 
fenses relating to stam s (26 U.S.C. $5 7208, 7209), failure to obey a 
swnmons (26 U.S.C. $ f 210), misrepresentations as to portions of the 
sale price of any item attributable to Federal tax (26 U.S.C. 5 7211), 
and unauthorized disclosure of information (26 U.S.C. $ 7213). 

Bee Table, auplt-a note 1. 
"Not all of the exceptionrr are stated in terms of offenses as defined in specific 

sections of the Internal Rerenue Code. This has led to some appnrently unin- 
tended dific~llties. Thus, when the exception was defined only as "offenses In- 
volving the defrauding or attempting to defraud the United States," the provision 
mas held not to include "evading" or "defeating" the tax. Bee United Btates v. 
Bchartcin, 285 U.S. 518 (1932). Such a narrow construction led to an amendment 
explicitly extending the Byear lim5tation to atteuipted evnsiians. See H. REP. 
No& 1492, 72d Cong., 1st Sess. 29 (1932). 

See United Btateu v. Refna. 172 F. Supp. 113 (S.D. N.Y. 1059) (narcotics) and 
Water8 r. DitCted Btate8, 328 F.2d 739 (10th Cir. 1964) (firearms). 



The situation with respect to the revenue laws described above hns 
ambiguous implications. On the one hand, the trend of adding to the 
6-year exceptions suggests that, as \ras done with all other Federal 
offenses, the period in  tho 6- to 6-ymr ra should appl to all Fed- T K era1 offenses. On the other hand, it waul seem clear t a t  a longer 

r i d  has not been considered necessary for those offenses still covered 
the 3-year limitation, otherwise they would have been added to the 

list of exceptions. I n  effect, the issue posed by the first bracketed 
alternntive m the draft is whether the scheme presently used for the 
internal revenue laws should apply to Federnl criminal laws general1 . f In  this writer's ~ i e w ,  the better choice is the single period, p m n t  y 
in effect for all F d e n t l  offenses other than the internal revenue laws. 
This would nccommodate unique Federal concerns noaed abore-the 
nature of the minor offenses and Federal law enforcement methods. 
At the m e  time there does not appear to be evidence that this rela- 
tirerv long period for minor offenses has m l M  in abuses which 
could not be remedied for the pnrticular cnse by the right to a speedy 
trial or due process Moreover, it is believed that the decisions relevnnt 
to clnssifying nn offense for penalty purposes mill not always reflect 
the considerations r e l e ~ w ~ t  to the length of time required for adequate 
investigation and for an informed prosecutive decision, a t  least in the 
Federal system. With regard t o  many minor Federal offenses, the 
likelihood of criminal prosecution alone is probably more of a deter- 
rent than imposition of the penalty. Accordingly, this d t e r  believes 
thnf, if the Commission does not idopt a uniform period for all Fed- 
eral ofrenses (except murder and contempt), all minor offenses,. re- 
gardless of classification, should have no less n eriod of Limitat~ons 
than approximately 3 years. Such a change wou d shorten by 2 yeam 
the presently applicable 5-year period. 

P 
(c) Continuing 0fense.-Normally, a statute of limitations begins 

to run n-hen the offense is completsd. This is so even when the acts 
conmlitted are charged ns an offense having characteristics of finality 
(contempt in the presence of the court) but could have been charged 

a continuing offense (obstruction of j ~ s t i m ) . ~  It is the offense 
charged in the indictment, not the genernl nature of the act involved, 
tlint governs. ,4 continuing offense involves, ns its nnme implies, nt- 
tributes of n o h a l i t  y. Hence, falsification by scheme, even though the 
falsifying act was one committed beyond the period of limitation, is 
deemed a continuing offense if the act continued to produce fruits 
wit lun that period.57 Possession-of-contraband offenses are continuing 
offenses." Of course, conspiracy during its life is a continning offense.69 

The distinguishing chnmcteristics of continuing offenses are best 
seen in context r i t h  one of the basic purpoFes for statutes of limita- 
tions. Aside from the avoidance of aged and untrustworthy evidence, 
periods of limitation are imposed to insure rensonably prompt prose- 

" United State8 r .  Irvine, 98 U.8.450 (1878). 
" B m m b k t t  r. Cnited Gtatea, 3 1  F.2d 489 (D.C. Cir.). oert. denied. 350 V.S. 

10E (l*%). 
Von Bieh~lhergerr .  United Gtatce, 252 F. 921 1% (9th Cir. 1958). 
A conspirator must terminate his n.ssociation by going to the authorities or 

communicathg to his coconspirators actual disassociation in the renture before 
the period will begin to run for him. United States v. Borelli, 336 F. 2d 376, 388 
(2d Cir. 1061). 



cution when no further social damage is forthcoming from the criminal 
act. Therefore, a continuing offense is one from which continuing 
injury arises. Continuance of the result of the crime, however, does 
not supply this attribute unless the continuing result depends upon 
further cooperation of the consp i ra t~rs .~  Apparently, it is because 
of this general rule regarding continuance of result that concealed 
offenses not the result of a conspiracy haw been given special legis- 
lative treatn~ent.~' 

Two offenses have been declared continuing offenses by Congress. 
Concealment of a banl<rupt's or other debtor's tissets is such an offense 
during the pendency of bankruptcy proceedings. 18 U.S.C. $3284. 
Failure of an agent of a foreign power t o  register under the Foreign 
Agents Registration Act of 1938, as amended (22 U.S.C. 5 611, et eeq.) , 
is also a continuing offense. 22 U.S.C. 618(e). This provision was 
added by the Internal Security Act of 1950P2 

The Federal case law in this area has rationallv dealt with the 
necessity of balancing the basic interests at stake in limiting the time 
for prosecutions of offenses which have trappings of contiriuinp social 
harm. Moreover, special legislation dealing with concealed offenses 
of a fiduciary nature can meet the one area where the administnition 
of justice requires an accommodation. Therefore, except for the con- 
cealed fiduciary-t ype offense for which a recommendation is herein 
embodied, it does not appear necessary or appropriate to attempt 
general legislative definition in the area, but this does not preclude 
the possibility that, with respect to specific offenses (conspiracy, for 
example) it may be de~irable to define the life of the offense with 
the specific offense provisions themselves. &'ee section 5.03(7) of the 
Model Penal Code which dcnls with duration of a conspiracy. 

(d) Fzcgitim3y.-Beginning with the first stntute of limitations n 
''person fleeing from justice" was to receive no benefit from the pasrsage 
of time. There is a substantial division of nuthority in the Federal 
courts on whether an intent to ax-oid ju&.ice must be established in 
order to defeat a p lw of the statute of l i m i t n t i ~ n s . ~ ~  It is the resolu- 
tion of this conflict that prompts the following analysis and reoom- 
. mehddion. 

I n  1956 the US. Court of S p p l s  for the Fifth Circuit made 
clear its view that intent. to avoid justice must. be found.B4 The court 
was divided, and the dissenting opinion listed the cases reflecting a 

mUnUed E t d e s  v. Zruine. 98 U.S. 4% (1878) ; Unfted States v. Kiuuel, 218 U.S. 
001. 807 (19lO). 

aSee Larceny by  a ~ i n r r c ~ o r y ~ t a f u t e  of Limitations, 22 S.T.U. L.Q. 488, 489 
(July 1917). and paragrnph -&(a), infra. 
* Gh. 1102 g 20 (b). 64 Stat. 1005. 

Rce Recent Cases: Orlminal Procedure, 1W U. PA. T,. Rm. 1111 (1968). Chang- 
ing 11nbItR and abode after commimion of the offense can support n factual conclu- 
sion of the existence of the requisite intent. Bro11ee V. United Etatee. 68 F.2d 
2M (1st Cir. 19.33). The same 18 true regarding resletonce to ren~oval proceed- 
i n g ~  ((areene v. United States.  154 F. -101.4E (5th Ck.). cert. denied. 2@7 U.S. XI6 
(1W7) ). cad escape from custody (Hmc.gaie v. Unilcd Stafeu. 7 App D.C. 217 
(D.C. Cir. 1895)). H a ~ v ~ v e r .  involuntary nbsence (mAnement in n Cuban jail) 
dld not toll the statute. UnUed States r. Herceoker 79 F.  59 (S.D.N.F. 1896). A dlf- 
ferent result was obtained In the District of  Columbin where the defendant was 
imprirtoned in a State. Taylor v. Uttited States, 238 F.W 2-59 ( D.C. Cir. l9.?8). 
* Donnelt v. United Etates, 229 F.2d 580 (5th Cir. Ilk%), relm on Porter v. 

United States,  91 F .  494 (6th Cir. 1808). and Oreene v. United 8tate8,  154 F. 401 
(5th Oir.), cert .  denied, 207 U.S. 596 (1907). 



contrary view. Among them is a District of Columbia case holding 
that. the meaning of "person flceing from justice" is the same as in the 
extradition law and, therefore, intent or purpose is not relevant. "It 
is enough t.11at he [the defendant] did not remain for 3 years m i h  
the D i s t r i ~ t . " ~ ~  That opinion purports to follow the U.S. Supreme 
Court decision in Streep v. United States. 160 U.S. 128 (1895). That 
dwision, however, clicl not expressly eliminnte intent or  purpose, but 
held that intent to avoid the justice of a State havin criminal juris- 
didion over the same act was sl~ficient, absent p r m  f of an intent 
avoid the justice of the Cnited Stntes.BB The Eighth Circuit hns in&- 
cat& in Ring r. United Sfrrtes. 144 F.2d 729 (8th Cir. 1944), 
that it follows the rule that proof of the intent is unnecessary. The 
court based its conclusion on the Streep case, although there mas sub- 
stantial evidence of actual intent to al-oid justice. The Fourth Circuit 
also appears to adopt this view.07 

With these divergent views on the meaning of a "person fleeing from 
justice" it appears most appropriate that Congress resolve the impasse 
and impose n uniform test for a "fugitive" exception from the Fed- 
eral criminal statute of limitations. There are, of course, two geo- 
grnphical kinds of flight from just.ice. There is flight within the coun- 
try and intern~ttional fugitivity. The former does not involve the com- 
plexities of estrndition since Federn1 removal under rule 40 of the 
Federal Rules of Criminal Proced~ue, and habeas corpus ad prose- 
quendum (28 U.S.C. § 2241 (c) (5) ), are available dependmg into whose 
custody the defendant is placed. The proposed statute embodies lan- 
guage consistent with the view that intent to aroid justice should be 
a uniform requirement of proof for interstnte flight. Snch pl~rpose or 
intent in international flight should be viewed as irrelevant, primarily 
because of the difficulties of proving intent. Evidence on this issue 
would usually be beyond the power of the court and prosecution to 
produce. 

There is a conflict of vie& on whether flight from justice should toll 
the running of the statute indefinitely during the period of absence. 
Some believe that, consistent with the policy of repose, a maximum 
period should be prorided. Tn the Michipin and Model Penal Code 
propwds the mnximum is 3 ymrs: and in the New York p ropwl ,  the 
masimum extension is 5 years. While this latter view has the virtue of 
finality, it also has the rice of remrding successful flight to avoid pros- 
ecution or detection.68 Both alternatires are set forth in the proposed 
statute. This writer believes, Iloweoer, that n better balance is struck 
by eliminating the premium of immunity for s~~ccessful flight. 

(e) The Defective Indictmm.t.-Prior to 1934, challenge to  the in- 
dictment could be delayed by dilatory tactics until the limitation pe- 
riod had run. If the challenge was successful reindictment was then 
bnrred. 

JfcCfoicen v. United Xtatea, 105 F.2d 791.ZZ (D.C. Cir. 1%9). 
160 r.9. at 135. The proposed utntnte is drafted so that the cone-ept of nroid- 

nnce of justice of 11 State, as  well r i m  of the United States, will be perpetuated. 
"Bruce r. Brllnn, 136 F. 1022 (4th Cir. I%), oflnning In re Bruce, 132 F. 

300- (C.C.D. Md. 1W ) . 
I f  identity is known. of course, n complaint or indictment may be filed to be- 

gin the prosec'ution mithin the period, nohvithstanding the f n d  of flight. How- 
ever, unlike "John Doe" warrants of arrest. anonpous or "John Doe" complaints 
or indictments cannot commence prosemtion since the identity of the defendant 
ie unknown. 



It was to correct this situation that the Congress enacted chapter 
170 of the Act of -4pril30, 193468 and chapter 278 of the Act of May 10, 
1934.'O The former, inter alia, imposed a 10-day period after arraign- 
ment for challen ' an irregular1 composed or created grand jury, 
and tolled the p e n T o f  lirnitation &om the date such motion was filed 
until the end of the next tern1 of court during ~vhich a grand jury sat. 
The latter statute permittecl reindictment after the limitation period 
had expired where t.he first timely indictment w a s  dismissed as defec- 
tive or insufficient for an other cause. Reindictment mas required X within a limited period. C apter 278 of the ,4ct of May 10,1934 d d t  
with two situations: (1) where the indictment was dismissed after 
the limitations period hacl run and, (2) where the indictment mas &- 
missed prior to the expiration of that period but reindictment mas im- 
possible within the period. These provisions are now in sections 3288 
and 3289 of Title 18. 

Under the proposed statute a prosecution can be commenced-and 
the running of the period stopped-upon the filing of a complaint.. 
The cunlbersome prorisions regarding reindictment and availability 
of a grand jury are therefore unn -2 . The period of 30 days,'l 
proposed in the clraft, should provide s cient time for the prosecu- 
tor to "turn around!' h m  the dismissal and to file a complaint, if n d  
an indictment.. Thereafter, the requirement of rule 48(b) that the de- 
fendant be indicted wit.hout unnecessary delny would govern. 

4. Proposed A d d i t h  to Federa2 Law. 
(a) The Concealed Offeme-PzcbZic or Private.-The general as- 

sumption underlying regular statutes of limitations is that crime is 
usually known or discovered by the victim or by interested officials 
through ade uate investigation. There is, however, a major exception 
in the after- 8 iscovered or concealed offense cases involving a breach of 
public or private trust.'* 

Under presant Federal statutes of limitations, prosecution for mis- 
conduct similar to that of n private fiduciary " is governed by the gen- 

48 Stat. M8. 
Stat. 772. " h 30-day period would nrrreapontl with the  time f o r  bhe government to appeal 

under 18 U.S.C. 8 3731. I n  the event of such a n  appeal the time for  n new prose- 
cution would abide the outcome of the appeal. 

'aSee Laroenu by a Ficluclary4taCr~te of Umttatloncl, 22 N.Y.U. L.Q. 488 
(July I%?'). 

"By section 32% of Title 18, concealment of assets by a bankrnpt is deemed a 
continuing offense and the  period of limitation does not begin t o  run until h a 1  
discharge or denial of discharge. A practical problem exists where a bankrupt 
conceah real or personal assets outside the jurisdiction and is  able to  hold them 
for 5 years after discharge before selling or reflnnncing. I t  is usually a t  this point 
that  previous bnnkrnptcy proccwlings are discovered along with the fact that the 
asset was not declared. I t  is then too late to prosecute. I n  cnses mhere the con- 
cealment is discorered during the bankruptcy proceedings, there is  no present 
requirement of more prompt prosecution save for rule 48(b) of the Federal Rules 
of Criminal Procedure, which permits dismissal of unnecessarily delayed charges 
once the defendant has been I~eld to answer in the district court. (Such a dis- 
missal is not likely to occur in bunkmptcy eases.) 

There is some respectnhlr opinion among bankruptcy officinls that the date of 
discharge or cleninl thereof is not a rntional point to  begin the running of the 
period. It is suggested that discovery of such concealment should be the crucial 
point 



em1 provisions of section 3282 of Title 18." The same is true of breach 
of public trust by officers or enlployees of the United Statesi5 It is 
sueested that there be special Federal legislation in this area, as there 
is m many of the States. 

There are several ways of dealing with these special concerns. With 
regard to offenses in which the breach of a fiducia obligation is a 
material element, both the Michigan and Model yenanal Code pro- 
posals would extend the period to 1 year after the discovery of the 
offense by an aggrieved party or by a person who has a legal duty to 
represent an aggrie~ed prty  or who is himself not a party to the 
offense, but. would limit this extension to no more than 3 years beyon! 
the period otherwise applicable. The New York revisers' proposal 1s 
both broader and narrower. It provides for an  extension of 1 year 
after discorery (by the stme persons) without any outside limitation 
measured from the date of the offense, but imposes a different kind 
of limitation-1 year-measured from the date when. it1 the exercise 
of reasonable diligence, the facts constituting the offense should have 
been discovered by the agpieved party or his representative. 

The draft differs from both of the above. While it is similar. to 
the Michigan/,llodel Penal Code proposal in imposing an outs~de 
limit of 3 years, it does not hare the 1-year-from-dlsco~req limitation 
within that limit, principally because of the unique Federal enforce- 
ment considerations noted above. Moreover, the proposal here does 
not hare the due diligence requirement of the New York statute. I t  
would seem better to recognize this type of offense as extending the 
statute by 3 years, subject on1 to a shorter period dependin upon 
whether i t  nras dismwred mitlin 3 yenn of its commission, %an to 
hare to litigate the issue of when it should have been discovered. That 
requirement appears desirable only in the context of the Nevi York 
statute, which has no outside limitation in years. It should also be 
noted that concenlment, of assets by a b d i r u p t  is included in the 
proposal here, for reasons noted in note 73, supra. 

"A special &year period, however, was provided for  prosecntfons of fraud 
ngainst the United States by the Act of Xovember 17, 1921, ch. 124, 42 Stat. 220. 
The provision wns added to the 3-yenr general limitations s tatute  to accommo- 
date pnwffutions of TTorld Wnr I government fraud cases. See H. REP. SO. 365, 
67th Cong., lst sess. (1911). By the Act of December 27, 1927, ch. 6, 45 Stat. 51, 
that &year provision was repea l4  ns no longer needed and nll noncapital 
o f f e m  wore ngnixi governed by the 3-ymr pmiod. See S. REP. So. 2 and  H. REP. 
So. If), 70th Cong., 1st sew. (1927). Al thon~h section 1 0 ( b )  of the Act of Septem- 
her 1. 19.54 (c. 1214. ,wetion 10, 68 Stat. 1145). extended the  general limitations 
period from 3 t o  5 y~ars,  a primary riiotire n n s  to  extend t h e  period to facilitate 
pmsecution of frnudulent luisconduct in offlce expenses. See Hearing before 
B~lbcot~~rir. of the  Senate Com?ir. 011 the J r t d i c i a ~  on 8. 1451 and 8. 9910 (Eztend- 
ing the Stdtr tc  o j  Linritntions), 87d Cong., 2d Sess. 3 (195.1) (Statement of Hon. 
John .T. Williams). 

"There a re  four exceptions to  the general 5- ear period which could cover 
~ortnill  official miwonduck A l @ p n r  period is prescribed under 42 U.S.C. 8 2278 
for noncnpital atomic energy cspionnge-t.ype offenses and under 18 U.S.C. JJ 3291 
for passport, citizenship, nncl nationality offenses. A 10-year period is also pro- 
vided under 50 U.S.C. $783(e) for criminal subversive activities. This enactment 
deals specifically with criminal miscoriduct in office by providing that  the period 
liegins to run "ufter such person lins ceased to be employed ns such offlcer or 
employee." See note 76, injra. Of colrrse, 110 limitations perid applies to capitnl 
offenses of a misconduct-in-otficc cllaracter such as treason or  espionage. A 
3-year period is prescribed for the three erlating copyright offenses under 17 
E.S.C. 8 115(a). (See discnssion of this p r o ~ i d o n  under paragraph 2(b) .  supra.) 



With regard to rtn offense fe upon misconduct in public offipe, 
the need for special consideration is not only the peculiar opportumty 
for concealment but also the fact that the offender's p i t i o n  may 
dampen enthusiasm for prosecution or permit him to i 1 ~ u m ~  the 
effectiveness of investigation or the decision to rosecute. Accordingly, 
unlike the case of the breach of a fiduciary o 6 ligat.ion, the most sig- 
nificant point. from which to measure the extended period is the time 
when the defendant left public office, rather than when the offense 
was discovered. An extsme position on how long the e.xtension should 
be has been taken b the New York revisers who propose that pro- 
secution be p e r m i t d  a t  any time during t.he defendant's service in the 
public office involved or vathin 2 years after the termination of such 
service. The New York revisers propose that thore be no limit. on the 
extension other than 2 years after the public official terminates serv- 
ice in the office involred in the offense. 
The draft proposed hem d r e f i e c t s  the view that such an extension is 

much too extreme nnd would permit, in the case of public servants 
with long service, prosecutions 10 or 20 or even 30 years after the 
alleged misconduct of even the most petty type- The special considera- 
tions of this type of offense do not warrant complete re'ection of the 
purposes of the statute Accordingly, while the proposed draft would 
mesfllre the runn in~  of the statute from the date when the defend& 
left public office,?0 it provides an outside limit to the extension of 3 
yeam added to the period otherwise applicable, measured from the 
date of the offense. This is substantially the result achieved by differ- 

" 'TT in the Michigrtn/Jiodel Penal Code r o p a l s .  
One urt er problem in the men of concealed ogenses should also 

be noted. That is the question of whether the provisions of the draft 
dealing with offenses involving the breach of a fiduciary duty, should 
also a ply to any offense in which fraud is a material element, as they 
moul $ in the likhigan/Model Penal Code proposals. In  the Federal 
system there is a significant number of fraud prosecutions: both frauds 
ugainst the government, including false statements in* all manner of 
situations, and frauds against rivate parties, including mail frauds 
and securities frauds. Federnl f aw enforcement is presently geared to 
uncoverin these offenses nnd commencing prosecution wthin exist- 
ing time 7 imitations. Extension of the genernl Federal 1imitat.ion 
period from time to time has largely been prompted by law enforce- 
ment needs in the fraud area-mternal revenue law violations, for 
example. It is believed that ndding H, limitation period which is ke ed 
to the time of discovery will serve in the long run only to wea $ en 
the pressure on lnw enforcement rtuthoritim to uncover the fraud 
within the normal period, while aggravating the roblems which the 
policy of repose is designed to serve. According r y, it is not recom- 
mended that fraud generallv be subject to an extension keyed to the 
time of discovery. The New 2ork proposal is in accord. 

"The proposed dmft uses the term "ptrblic O W '  in lien of ''such public 
of8ce" to eliminate possible technical confusion in the event of a promotion or 
transfer which may continue the power to conceal although the incumbency in 
the technically described public omce or position has terminated. This is a failing 
in 50 U.S.C. (i 783(e) where a 10-year period is prescribed "after such person hns 
ceased to be employed as such ottlcer or employee" (emphasis added). 

It might also be observed that unlike sectfon i83(e) .  relating to subversive 
activities, no provision affecting misconduct in office Is provided for violation of 
the atomic energy espionage-type offense under 42 U.S.C. (i 2278. 



(6) The Lesser lnc22uEed Offense.-Rule 31 (c) of the Fedem1 Rules 
of Criminal Procedure, pexmits a findi of guilty of an offense 
necesarily included in the ofl'ense char 27i I t  is clearly established 
in most States and in the District of 8 olumbin that one cannot be 
convicted of an offense necessiwily included in the one charged if the 
included offense is barred by the statute of limitations eFen though 
the charged offense is not. In Clmifetz the defense sought an instmc- 
tion on a misdemeanor hterni~l revenue offense as being lesser in- 
cluded in the charged felony of willfully attempting evasion of in- 
come tax. It was held that the trial judge correctly refused to 
the instruction because conviction for the misdemeanor was barn$:; 
the expiration of the 3-year period. A case of more striking impor- 
t ~ n c e  to the ndministration of criminal justice is Askins v. United 
States, 251 F.2d 909 (D.C. Cir. 1958). The defendant had been held in 
a mental hospital as an incom tent under indictment for first-degree 
murder. After mnny years t I" le initial indictment was nol-prossed. 
Subsequently, after competence was regained, he was reindicted for 
the capitnl offense nnd convicted of the lesser included, noncnpital 
offense of second-degree murder.81 After ~ m c c e s s f u l  a eal, Askins 
sought to vacate the sentence (by application under 28 ~f8.c. § 2255). 
raismg for the first time the bar of the statute of limitations as to 
noncapital offenses. 

The appellate court held that because the second-degree murder con- 
viction vas  barred "the sentence imposed was not authorized by law 
[the language of seotion 22551." Accordin ly, the sentence was vacated 
because the 'bstatote [of limitntions] s i m 3  reeludes punishment for 
the offense [of second-depe n~order]." na 6Ee State of Georgia holds 
n contrary as does Ncw J e r s e ~ . ~  The New .Jew7 court rea- 
soned that murder is but oneoffense re of d e ~ . ~  

Statutes which permit. verdicts on esser lnclud offenses like rule 
31(c) have been held not to provide for an extension of a knlitation 
period on u lesser included otfcnse. People r. Di Paspuale, 161 App. 
Dir. 196,146 K.T.S. 523 (1914). The Sew Tork court in Di Paaqzide 
based its holding on the theory that the statute permitting lesser in- 
cluded rerdicts prescribed a rule of pleading and not a restriction of the 
vduable right under the statute of limitations. The same result ob- 
tained in West Virginin where n similar statute permitted sentencing 
on a lesser found offense.sB 

*In this discussion attempts are considered to be lesser inclnded offenses. 
There is presently no genema Federnl attempt statute: but one has been pro- 
pot$ for the new Criminnl Code. 

State T. King, 140 W. Va 382, fM S.E. 2d 3J3 (1964), and cams dted. 
" Chaifetz r. United States, 288 F.  2d 133 (D.C. Cir. 1960). 

Id .  
a It should be noted that the Federn1 statute of limitations applies to District 

of Columbia CoCe offenses. Askin8 wns charged with murder under D.C. C ~ D E  e. B 22-2401 (1967). 
Ash-iroa r. 77nited States, 251 F.2d 009,913 (D.C.. Cir. I=). This resnlt was 

not reached as to a noncapital rerdict under the Federal kidnapping statute be- 
muse harm to the ~ ict im,  which gerndtted the jury to impose the death penalty. 
n ~ c w l y  affects punishmerrt. O o m  v. [Jttited Statca, 360 F .  2cl 550 (8th Cir. 1W). 

=Sike8 v. State.  20 Gn. 80, 92 S.E. !X3 (1917). 
" &%ric r. Brotcn. 22 S.J .  405,156 A.5d 161 (1936). 
"See Sote, Recent C a w s :  Crintlnal Procedure. 105 U. PA. L. BY. 1000 (1957). 

State v. King. 140 W. Va. 3tX, W S.E. 2d 313 (1954). 



Florida attempted s ific legislation aimed at this resultant ha-  
bility to convict for a P" eser  offense. The enactment which permitted 
a lesser degree of homicide to be returnable even though barred when 
the indictment was for a ca its1 offense was viewed as an unconstitu- 
tional deprivation of q u a  f protection of the law.s7 As in the cases 
prohibiting lesser verdicts under the permissive lesser verdict statutes, 
the basis for the result was a fear that the prosecution will orerchar 
to avoid the limitation period. The drafters of the Model Penal C of' e 
observed this result when different periods of limitations apply to pos- 
sible included offenses but made no recommendation to stnke an ac- 
commodation betmeen the all-or-nothing m u l t  and the possibility of 
abusive prosecution to avoid the limitation period.88 

The problem must be faced in Federal le 'slation in view of possible f multiple grading of Federal offenses and t ie fact that lesser included 
offenses having a shorter limitation riod will be present in many 
criminal prosecutions (if the ropose 6" alternative of a shorter period 
for misdemeanors is adoptedf or, nt least. in murder cases and any 
other cases for which there is an unlimited period.8s An effort must 
be made to accommodate the very m l  and undesirable possibility of 

rosecp$ive abuse with the harsh result of Askins. This can be done ey providing, as does the drnft, that, prosecution for a leeser verdict 
shall be deemed to be timely commenced if there was evidence admitted 
at trial sufficient to submit to the trier of fact the offense actually 
charged md for which n limitation period linv not expired or does not 
aP 1 ~ .  

fn  this way arbitrary and unwarranted overcharging for purposes 
of avoiding a limitation period is prevented ; and the trier of fnct is 
not faced with an all-or-nothing situation when the true facts reflect 
lesser guilt. The general policy of statutes of limitation which reflect 
concern for stale evidence and impaired defense is not served when an 
approach is taken thnt t.he evidence is too stale or the defense too 
weakened for the lesser offense but not for the ater offense Cer- 

rmit conviction for first degree mur T- er on old and per- 
haps "jay fad "3 evidence or when the defense ca dbility is gone, but to srty 
thak such factors bar conviction for secon 1; degree murder or man- 
slaughter is anondous and not in kee ing with sound policy. 

There is an additional problem wit f 1 lesser included offenses which 
lays an ever-increasing role in the administration of c.rinlina1 justice. 

f t  a in the area of ncconmodnted dispositions or "plea bargalsing." 
If there is to be more than one riod of limitation, i t  is ap mpriate P" B that legislation permit a ralid p ea of guilty or nolo conten ere to an 
included off'cnse, notwithstanding expiration of the period, where the 
period has not run for the gmte r  offense. The draft. accomplishes 
this goal by proridin that "n prosecution shall be deemed to hare 
been timely commence$" in s ~ d i  cases. Of course, it would be advisable 
for the court to insure that the defendant waives the defense where 
there mi ht be any doubt (see rule 11, F.R. Cr. P.) before accepting 
the plea.%llis recaution would eliminate the ossibility of subsequent 
collateral at& on the sentence under 28 u.s.& 5 2255. 

" Mitohell e Gtate. 157 Fla. 121.25 So. 2d 73 (1946). 
8ee NODEL PENAL &DM g 1.07, OOlnment nt 28 (Trent. Drnft So. 5,1956). 
offenses punishable by death are h t e d  in the appendix. Many have lesser in- 

cluded alternntire verdicts depending on specific Intent. For example, espionage 
(18 U.S.C. 8 791) could include riolation of 18 U.S.C. 8 793 : and 42 U.S.C. 1 2272 
is made nonrnpital where there is no specific intent. 



EXITED ET.\TES A S D  DISTRICT O F  COLCUBIA OFFESSES PUSISHABLE BY 
DEATH* 

TITLE 18, C P m  STATE6 CODE 

Section %If death results from violation of cha ter 24eaI ing  
with injury to aircraft or aircraft facility or groun transportation 
or facility. 

R 
Section 796Espionage with intent to injure the United States. 
Section 837**--Certnin explosives used vhere death xvsults. 
Section 11 11-bf urder, first degree. See also section 1114--Murder 

of an officer or employee of the United States. 
Section 1201**-Kidnapping if victtim harmed. 
Section 1716-hiailing noninailnble injurious article if death re- 

sults. 
Section 1751-Assassination of President or Vice President. 
Section 1992-Train wrecking with death. 
Section 2031-Rs e.. 
Sedion 2ll3(e) *P--~edernlly insured bank robbery-dent11 or kid- 

nnpping results. 

Section 2381-Treason. 

TlTLE 21, UNITED STATE2 CODE 

Section 176 (b) **-Furnishing heroin to one under 18 years of age. 

TITLE 4 2 ,  UNITED STATES CODE 

Seotion 2272**-Violation of certain atomic energy laws with 
intent to injure the United States. 

Sections 22746**-Restricted data"-atomic energy espionage. 

TITLE 4 9, m?TED STAlTS CODE 

Section 1472 (i)-Piracy of aircraft. 

*"OIPenses punishable by death" W e  been described as any offense "cl,eservlng 
of, or liable to, punishment: mpablr of being punished by law or  right. Coon v. 
United States. 380 F. 2d €50, 652n. 7 (8th Cir.) cert. denied,  38F, U.S. 873 (1960). 

**The den th pennlty prorisioli in each of these statutes i s  probably unconstitu- 
tionnl ill light of [-nited Stutea v. .IocLrrm, 390 T.S. 570 (1%). because such 
sentence may be i111poM only ou jury direction I t  was there held such n provision 
placed an unconstitutionaI price on the exercise of the right to j u m  trial. 
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The consultant's draft of the statute read as follows: 

LQLITATION OF TIME UPON PRWEOI7TIONB 

( a )  Limitation Periods GeneraZly.-Except as otherwise provided, 
prosecution must be c o m m e n d  within the following periods after 
the offense : 

(1) felonies, misdemeanors, and petty misdemeanors: 5 [6] 
yeam. 
[ (2) misdemeanors : 3 years]. 
(3) [petty ,misdemeanors], criminal contempt, [and all othar 

offenses] : 1 ykr. 
( 3 )  Unlimited Prosemtion.-Prosecutior~ for murder [other of- 
fanses?] may be commenced a t  any time. 
( c )  Extended Period for Flight, Breach of Fiduciary Duty, Mi8- 
condvet in Ome. 

(1)The period of limitation shall not run as to any person 
who conceals himself within the territorial jurisdiction of the 
United States to avoid justice, or who goes beyond the territori$ 
jurisdiction of the United States [but in no event shall t h s  
provision extend the period of limitation prescribed herein by 
more than 3 years]. 

(%)The period of limitation shall not begin to  run for an 
offense when a material element is a breach of fiduciary duty or 
t.he concealment of assets of a bankrupt or other debtor, until the 
breach of fiduciary duty or concealment has been discovered by 
an aggrieved party or by a person who has a legal duw to  
represent him and who is himself not a party to the offense, but 
in no event shall this prorision extend the period of limitation 
by more than 3 years. 

(3)The period of limitakion shall not begin to run for an 
offense based on misconduct in office by a public servant until 
such public servant shall hare left public office, but in no event 
shall this provision extend the period of limitation by more 
than 3 years. 

(d) Commencement of Proeecutbn. 
(?)A prosecution is commenced u on the filing of a wm- 

plaint before a judicial officer of the % n i t 4  States empowered 
to issue a warrant or upon the filing of an indictment or informn- 
tion. Commencement of prosecution for one offense shall be 
deemed commencement of rosecution for any included offenses. 

(%)A prosecution shall & deemed to have been timely com- 
menced notwithstanding that the period of limitation has ex- 
pired : 

(300 ) 



(i) for an offense nec~s~8sil included in the offense charged 
if as to the offense charged& riod of limitation has not 
expired or there is no such r io rand  there is, after the evi- 
dence on either side is c l d a t  the trial, d c i e n t  evidence to 
sustain a conviction of the offense ch 

(ii) for any offense to which the efendant enten a plea 
of guilty or nolo contendere. 

T" 
(e) AdoM Period to Oommteme New Proeeclttio71.-If a timely com- 
plaint, indictment or information is dimissod for any error, defect, 
msuEciency, or irre larity, a new prosecution may be commenced 
within 30 days after K e  dismissal even thou h the period of limitation f haa expired or wil l  expire within such 30 a p  

The foregoing statute was substantially mwritten. Among the rea- 
sons for the changes made, note the follo~plng : 

(1) The 10-gear period in present law for certain national security 
crimes is retamed for certain serious felonies which generally are 
not easily discovered. This extended period refiects not only the 

- seriousness of t.he crime but also the secrecy surrounding it. Thus 
, although a very serious felony against the stab, does not 

have t 's 10-year period of limitations, because sabotage, as a class, """E 
is likely to come promptly to official attention. An alternative to 
dsscribmg the type of crime intended would be to list them in the 
statute itself. 

(2 Five years is the basic period for felonies and for misdemeanors h whic are likely to be coverod up. All other offenses have a 2-year 
eriod. Thus, while simple assaults, private petty thefts, and the like 

gave an appropriately short period, a longer period is provided for 
the government to discover atid rosecute concealed offenses. Stating 
it as an absolute period is mucR simpler than the complex 3- ear 

enou h period to deal with such offenses. 
! "extension" in mabeation (c) (2) above and yet still provides a ong 

(37 Extamions for fugitivity were dropped because it is rare1 
relevant to whether or not prosecution can be commenced. If the o ? - 
fender's identity is known, a c~mplaint can be filed regardless of his 
flight. If his identity is not known, his flight rarely makes the dis- 
covery of his wnnection with the crime more difficult. Arguably, a 
suspect's presence aids in eyewitness identification or permits h i s  
interrogati6fi, but the suspect cannot be made to anwer querjtions and 
identifications more than 5 years after the offense are likely to be 
unreliable. 

(4) Limitations is denominated a defense to make clear how the 
issue is to be raised, and that, unlike present law, it is waived if not 
raised aX trial. 

(5) An extended period for felonies conunibted by organized crime 
involving connivance of n public servant was added. Corrupt public 
servants make it unusually difficult to discover that a crime has even 
bean committed. This subsection recognizes that organized crime is 
especially heinous and hard to deal with. 

(6) The long periods of limitations are further controlled to prevent 
abuse. If the cnme and defendant's connection with it are known he 
should be prosecuted as soon as wonab ly  possible. I f  he can prove 
unreasonable delay he can have the prosecution dismissed, even though 
it is brought within the extended period. 
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COMMENT 
on 

ENTRAPMENT: SECTION 702 
(Starrs; October 23, 1968) 

1. Major Prob2ems in Formdating an Entrapment Statute. 
I s  a statute on the subject necessary or desirable? 
Should entrapment be recognized as a defense to  crime or as 

a rule, the violation of which will result in the exclusion of evidence 
from the trial 9 

(c) Should entrapment be redicnted on the theory : 
(i) that the law s l o  12 d not countenance governmental won - 

i n t e t y  of the judicial process ; or 
l doing which offends the sensibilities of societg or impugns t e 

(11) that the law should not permit tho convidon of othernohe 
innocent persons who have been induced to commit on offense. 

If  entrapment is to be included as a defense, then it will be necessary 
to determine : 

(i) whether a defendant's prior criminal word should be ad- 
miss~ble on the issue of his unreadiness to commit the offense, 
when the defendant fails to take the witness stand: and 

(5) whether entrapment of the innocent by private pemns 
not acting in cooperation with the government should be included 
within a definition of the defense of entrapment. 

(d) Should a claim of entrapment be permitted as to all crimes 
or only to some ? 

(0) Should the claim of entrapment be triable by the court or by 

the($%pon whom, the government or the defendant, should the 
burden of establishing or  disproving the claim of entrapment be 
placed ? 

(g) Should the defendant be allowed to argue both that he did 
not do the act charged (not guilty) and that he was entrapped into 
doing it (entrapment) ? 

2. Jugtifiaturns for a Pedernl Entrapment Statute.-Entrapment, 
as it is now recognized in the Federal system, is not a matter of statu- 
tory er+cription, nor has i t  ever been. Indeed, i t  does not a pear 

that O n g r e  
ss has ever been re uested to enact a law on the su ject. a % 

Federa entrapment lnw has een a mntter of exclusive concern of 
the Federal courts. I t s  origin and its current status derives from two 
opinions of the United States Supreme Court, in SorreZIa r. United 
States* and Sherman v. United Stated.? 

1287U.S. 435 (1W2). 
3 5 8  U.S. 389 (1958). 
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The present necessity for an entrapment statute, therefore, requires 
some explanation. In many respects, the rensons for the enactment of 
a statute on this subject are those which justify the statutory treat- 
ment of criminal Ian- in general. There is n need here, as elsewhere, 
for as precise a delineation as possible of the range of permissible 
conduct in whic.11 individuals may m g  Rut entrapment is distin- 
guished by the fact that its lines are XI wr-n to control the conduct 
of government agents or rsons acting on their behalf and not solely 
the actions of an accuserperson. 111 addition, there is much to be 
said for n statuts that seeks to establish guidelines for the roper B performance of the functions of those who enforce the crirnina lams. 
Law enforcement officials themselws have much to  gain. from such 
a statute for it, gives them a sense of confidence and direct~on as they 
are confronted with on-the-street emergencies. 

An entrn rnent statute is also better suited than judicial decisions 
to provide t ! e p d u r e s  for its use in particular cases. It can allocate 
the burden of proof, decide the mensure of that burden, impose obli- 
gations of notice when required, and do all else necessary to effectuate 
the claim of entrapment, whenever i t  appears. A statute can organize 
and define the subject of all entrapments ~ i t h o u t  r e p d  to the specific 
factual circumstances that oIten restrict the generality of a judicial 
opinion. Furthermore, in cont.radistinction to case law, a statute can 
be concise, complete, ,and general. The prosent s t a h  of entrapment 
law is such as to requ~re and 'ustify n statutory restatement in terms 
mluch will be uniform in app 1 icntion and unambiguous in theoretical 
formulation. 

for adopting an entrapmont statute in the 
rt. in those many States which have enacted 

pro si~rg to do so. I n  the last decade, 
there has been R growing trenfioward stntutory rendition of the 
subject of entrapment. I t  is submitted therefore, that an ent.rapment 
statute is both necessar and desirable for the Federal law. 

3. Brief Swm?rut,y a f h e  Proposed Entmprnent Statute. 
(a) Subsections 702'(I) and (3) .--The proposed entrapment stntute 

concedes the legitimac of the defense of entrapment and roposes 
that entrapment shouldbe a defense because the governn~ent b' as used 
methods, m its pursuit of criminal offenders that are inappropriate 
and offensive.* By analo to the coerced con!ession and illegal search 
and seizure cases, the cte p endnnt'sguilt or innocence is deemed to be ir- 
relevant in the determination of whether an entrapment has occurryl. 
The focus is upon the conduct of the roreniment and not upon the &s- 
position of the defendant townlvls t t le particular offense charged or 
his criminal conduct in general. The fear implicit within the proposal 
is that the actions of the orernment might induce innocent persons B to engage in criminal con uct because of the temptations posed b the 

tion of law enforcement. 
P government. This, it is submitted. is not a proper or desirable unc- 

*Entrapnlent is denominated in section 702(1) a s  an affirmative defense, re- 
quiring (under m i o n  103) proof by a preponderance of the evidence. since evl- 
dence of the threshold involvement of the govprnment in the commission of 
the offense \vlll always be in the caw and sliould not, consistent with the forlnu 
lntion of the defense in section 702(2), warrant acquittnl. 



(b) Subsectiun 70a(Q)*.--Subsection (4) follows the app-h 
taken in subsections (1) and (2). Subsection (4) permits the defend- 
ant, nt his election, to provide the defense of entrapment to the-court, 
not to the jury. I t  is believed to be unnecessary to declare that evldence 
of a defendant's past criminal conduct ~ o u l d  be inadmissible on the 
entrapment issue since subsection (2) makes i t  sufficiently clear that the 
test is an objective one which is concerned with the actions of the r- ernment, not the criminal propensities of a particular defen ant. 
Subsection (4) is intended to resohe a major dispute of lo cal di: T mensions which has been much adumbrated in the Federa circuit 

Under present Federal decisional law, the defense of entrapment, 
like other defenses, raises an issue of the accused's guilt or innocence. 
Thus a successful claim of entmpment results in an acquittal on the 
theory that tlie accused is innocent of the crime charged. This is true 
in spite of the fact that the accused ma have committed the proscribed 
acts with the forbidden intention. In  1 act, such an ac uittnl 1s the con- 
sequence less of the accused's innocence than of t I e governmel~t's 
rrrongdoing! for it is conceived to be contrary to the congressional in- 
tent to convict one who might not have committed the offense without 
the ncti-ie and ener tic promptings of the overnment. As Chief 
Juatice Hughes, spa%g for the majority in a orre&, expressed it: 

*Originally section 702 had a subsection (4) which read:  "The defenso ni- 
forded b~ this section may be raised under a plea of not gui le .  The defendant 
shall be entitled to  hnre the issue of entrapment decided by the court and t o  have 
the fact that  the defense has been raised and evidence introduced in support 
thereof kept from the attention of the jurs." The subsection was deleted a s  essen- 
tially procedural. 

**-s& Appendix for  a n  alternntire formulation together with a discussion and 
analysis of it. Supp1ementar;r ~)roceclurol provisions could include a requirement 
of notice by the defendant to the government prior to Ma1 or u plea of "not 
q t g  by reason of entrapment" 

387 U.S. a t  448. 



We are unable to conclude that i t  was the intention of Con- 
gress in enacting this statute that its rocesses of detection 
and enforcement should be abused by t B e instigation by gov- 
ernment officials of an act on the part of persons othernise 
innocent in order to lure them to its commission and to punish 
them. 

The defense of entrapment, as defined in Chief Justice Hughes' 
opinion, has an "origin-of-intent" emphasis. I t  seeks to determine 
whether i t  was the strength and persistence of the  government,^ urging 
or the accused's o m  pre-existing criminal intention which ave nse to 
the commission of the conduct constituting : ~ n  offense. #' he defense 
has, therefore, come to require both that: (a)  the government has 
engaged in activities beyond the reasonable limits of those artifices 
or stratagems necessary to produce evidence of criminality, and that, 
(b) the accused was not predis sed in fact or by reason of his past go conduct to engage in the prohil ited conduct. These twin elements of 
i n d w e m t  and pred&poeition, when conjoined, form the presently 

"Of? 

ized basis for the entrapnlent defense. 
T e proposed statute clianges the existing Inw by giving principal 

significance to the inducements of the vemment. Entrapment is 
continued as a defense to a crime, but t fi" e question of the a c c u d s  
pdisposit.ion is removed and the issue is framed rat-her in the ob- 
jective terms of whether persons a t  large who would not otherwise 
have done so would hnve been encouraged b the government's actions 
to engage in crime. Tho focusof the prop osd statute is on the activities 
of the overnment t~nd their relation to the reasonable man. 
5. Re 7 ation of Entrapme~~f  to Law Enforcement Prcrctices and Pro- 

cedwes. 
(a)  Impact on Law Enforcement; Habitual 0rirninaZa.-The en- 

trapment defense, as presently recognized in the Federal courts, has 
been found not to be "a significant limitation upon police encoumge- 
ment practices." The p m p d  statute is not expected to exert any 
more m i n t s  upon police law enforcement procedures than does the 
present law. Yet, it is also true that tho proposed statute might nquire 
more cautious behavior on the part of law enforcement personnel 
when dealing with habitual crirmnals than is presently the case. This 
is so because the predisposition of the defendant is not of crucial con- 
cern in the proposed statute yhereas the present law requires R lack 
of predisposition as n condition precedent to an entrapment. 

In recognition of &he present importance of predisposition, an In- 
ternal Revenue Service training manual n & a  that : s 

It is difficult to think of an instance in which an habitual 
criminal could be entm ped into the commission of his s - B r cialty, although he rnig t be induced to commit some ot er 
crime; for example, a bootlegger might be entrap ed into 
viollstrng the narcotic laws even though hc is an Rabitual 
offender of the liquor laws. 

One of the most serious shortcomings of the present entrapment 
lnw is that the pred~sposition element tends to encourage or tempt 

' TIITAXY, MoIaTwE & Ronxs~ao,  D m m o s  OF CBW 287 (1987) [herein- 
after cited as T I ~ L X Y ] .  

VR9' U r r a ~  g 726 ( lo ) ,  14 (2) (May 7. 1M5) [hereinafter dted as >~ANuAI.]. 



law enforcement into a "devil-may-care" or "anything goes" attitude 
toward persons of a known criminal reputation. To the extent that 
the proposed statute discourages this reaction, it is believed to consti- 
tute a justified advance in present law and practice. 

I m t m e s  of Pemnzssible Decept.ions.-The propcsed statute is 
however, to preclude the use of all "artifice and strata- 

gem" by the government in its attempts to detect the commission of 
crime through the undercuver o erations of its agents or informants. f In SorreUa, ClJef Justice Rug es made it quite plain that "artifice 
and stratagem may be employed to catch those engaged in criminal 
enterprises. . . ." 

The undercover o rations of a criminal investigrttor are often cun- K" ceived to be one of t e most elfective instruments in the detection and 
suppression of crime.? And the various training manuals for the "ex- 
tensive undercover operations" of Treasury Department employeq 
bear witness to this fact and go on to di am and detail the lunds T= of disguises,-ploys, and other s~rnulations t nt will best assist the un- 
dercover operative in performing his  assignment^.^ Indeed, the manual 
for the Tmsury  Law Enforcement Officer Training School states 

ses and aliases are legally permitted" so long ns they serve 
the opportunity to wrnmit a crime," and do not im lltnt 

intent." O The manual goes fulther and defines as Rinds 
of pretenses that "may be valuable" those which involve faking.$- 
h i t i e s  such ns deafness,.poor eyesight, or lameness which d l  "elic$ 
sympathy and give (the) impression of harmlessness." Standing alone, 
none of these artifices would be prohibited by the proposed statute, but 
in the contest of a particnlar case, the might resent a substantial 
risk that t.he "unwary innocent" would & inveigPed into crime. I f  so, 
it is contemplated that they mould not be permissible stratag~ms of 
law enforcement. 

The types of deceptim methods used by undercover agents are 
myriad, diverse, and subject to a grmt amount of speculation. There 
are those, such as fei ed ~vithdramal symptoms in order to induce 
the sale of a drug:0 w T' ich seem to exceed or raise questions as to the 

" 287 U.S. 435,441-442. 
' TIFFAxY, aupra note 4. a t  275. 
'Letter from Martin B. Danziger, Executive Assistant to the Special Assistant 

to the Secretary of the Treasurg Department (for Enforcement), to  Richard 
A. Green. Deputy Director, Nationla1 Commission on Reform of the Federal 
Crpirninal Lam-s, March 22, 1968 [hereinafter cited a s  Letter]. 

TBEASWY LAW EXFOBCEMEXT SOHOOL. TACTICS OF DEFZXDASTEJ, P a r t  XI. !j D, 
a t 2 1  (Dee. 1967). 

The following situation was presented for discussion a t  the former Treasury 
Department's Bureau of Xarcotics Training School : 

3. A situation in which the undercover agent o r  informant portrays 
n Junkie, and simulates sickness a s  a result of lack of drugs, then a p  
peals to  the potential suspect on the grounds t h a t  he is violantly [sic] 
ill and would the suspect do him a favor and sell him enough drugs to 
help him over the withdrnwal syndrome. The potential suspect had no 
intention of selling to the undercover officer or the informant drugs, 
but a a  a result of strong appeal made by the agent o r  infonnnnt, he 
(the suspect) relnctantly supplied the drugs. (Memorandum from Wm. 
J. Oiimnti, Instructor, Bureau of Narcotics Training School, to  Pat- 
rick P. O'Carroll. Assistant to the Commissioner, Narch 11, 1088) 
[hereinafter cited ae Memorandum]. 



limits of proper law enforcement. And there are others which are 
setthd as vtilid law enforcement. techniques. Lopez v. United States " 
illustrates one such permissible operation. There, an Internnl Iievenue 
agent. pretended to be willing to take a bribe from the defendant, but 
unbeknownst to the defendant, the agent taped a conversation between 
them which later was introduced as incriminating evidence nt the trxal. 
The defendant's misplaced reliance on the corruptibility of the agent 
was insufficient to raise an issue of entrapment. And, more recently, 
union leader James Hoffa was convicted in part u n the testimony of 
n trusted confidant who was secretly working in P" eagle with the gor- 
ernment.I2 The deception was not considered to rise to the level of an 
entrapment. Such cases and the deceptions employed in them wonld 
not be affected by t.he rule of the proposed statute. 

(c) Application to aa Crhna-T7ictimIe88, Biole&, or Statutory.- 
Tho undercover operations of law enforcement agencies in which 
methods of deception and subterfuge are employed run the gamut of 
criminal conduct. For example, in the undercover operations of 
Treasury agencies, their investigators "gamble, purchase contraband 
such as narcotics, counterfeit money, forged government securities, 
Funs, untaxed alcohol, and smuggled goods." l3 On other occasions, 
'decoy letters are sent to trap postal thieves. . . [and] plainclothesmen 
resist homosexual advances only after the suspect has done enough to 
nllom the police to obtain a conviction." l4 Governmental inducement 
is sometimes found in cnses of claimed di~loyalty.'~ Even the more 
traditional common law variety of crimes, such as robbery, burglary, 
larceny, nnd receiving stolen property, might involve some govern- 
mental persuasion or, a t  least, assistance in their commission. It has 
been reported, for instance, that the police departments in New York 
City and Chicago are disguising police officers as "decoys" in order to 

.detect rapists, muggers, and the like who will attack women, drunks, 
or other seemingly defenseless victims.16 

I n  spite of the ~vicle variety of crimes in which dece tion is used to F uncover criminal activity, i t  is most particularly In t le enforcer?ent 
of so-called "sumptuary legislation," l7 for crimes such as gambling, 
prostitution, and drugs, that it. is deemed to be both most necessary 
nnd desirable. Such crimes have one common feature which requires 
the use of such devices. They are d l  cunlmitted "privately with a 
willing victim who will not complain, making normal detection vir- 
tually impossible." l8 

The proposed statute does not pretend to distinguish the availability 
of an entrapment defense according to the type of crime charged to 

"373 U.S. 4%' (1983). 
ZHoffa  v. United Slates, 385 U.8. 293 (1966). 

Letter, supra note 9. 
'' Comment, The Serpent Beguiled Y e  and I Did Eat-The Conatit u t i m l  Status 

of t h e  Entrapment Defense, 74 TALE LJ. 942 (1965) [hereinafter cited as Com- 
ment].  

Dennis v. United States, 34l U.S. 4M (1951). 
" Codd, Operation Decoy: Bold Technique Against Crime. F.B.1. L. ENF. BOLL. 

3 ( .Tul~ 1063) : T ~ A N Y ,  8crpra note 4. a t  281. 
"Donnelly, .Judicial Control of Infornlauta, Spies, Stool Pigeona and t igent  

 provocateur^, 60 TALE L.J. 1091.1093-1W (19iil) [herelnnlter cited ns Donnelly]. 
"TIFFANY,  8upra note 4. at 273: Rotenberg, The Police Detection Practice o f  

Enmuragenrent, 49 VA. L. RET. 87l, 854 (1983) [hereinafter cited nu Rotenl~crg]. 



the accused. The courts have not done so and i t  would seem to be 
unnecessary to dmw such distinctions simply because usage indicates 
that entrapments occur more in the "victimless" sphere of criminal 
activity than any other. However, Chief Justice Hughes in Sorre7h 
did su gest that crimes of a "heinous or revolting" naturc might well 
be exckded from the reach of an entrapment defense.l0 Contrariwise, 
Mr. Justice Roberts, in a concurring opinion in Sorrefls. makes it 
plain .that l i s  view encompasses both L'crimes mala in se and statutory 
offenses of la i~er  gravity.. . ." 20 

The cases indicate that entmj~ment is rarely raised as a defense to 
a crime involring physical violence.?' The closest t4he cases come to 
broaching the problem occurs mhen plainclothes policemen, upon act- 
ing as decoys by feigning drunkenness, are assaulted. As to this, the 
courts have said that the police have merely provided an opportunity 
for the crime rather than having engaged in an entrapment.?? And 
certainly a police decoy in a robbery does not consent to be robbed. 
It is submitted that in these cases of traditional common law char- 
acteristics it. is in out.3ning the proper scope of the defense of consent 
or coercion that this issue might better bc resolved. In any event, any 
lam enforcement officer who inlproperly ensnares a suspect into com- 
mitting a violent crime upon another person would seem to be justly 
desertma of condemnation through the entrapment defense. 

(d) A-j@'.eaiion to aZJ Undercove?* Personne7-Informers and Gov- 
ernment Agents.-The proposed statute does not delineate the entrap- 
ment defense according to whether the entrapper is an undercover 
government employee or whether he is a special employee, "canary," 
"stoolie," or just plain informer. Tinder the statute, whoever the 
entrapper might be, the standard to determine the propriety of h ~ s  
conduct is the same. 

The courts. however, do tend to be more willing to find an enter!- 
ment mhen the criminal conduct results from the undercoyer actlvl- 
t i e  of an informer rather than when a government agent 1s direc!ly 
involrcd. Professor Donnelly has characterized the general reactlon 
to the informer as one of "aversion a11d nauseous d i ~ d a i n . " ~  Then, 
too, the rarious Treasury Department agency training manuals in- 
clude an admonition to the agent to "strive to prevent his informants 
from entrapping any innocent person" by the specific instructions he 
gives them; 

- 

It is particularly the cantingent-co?zsideratim informer whose ac- 
tivities are searchingly investigated by the courts upon a claim of 
entrapment. Such ,an informer mill eng, in his undercover opem- 
tions for a price payable upon the succw% cumpletion of his assign- 
ment-which is the commiss.ion of a crime by another. The contingent 
mward can be in money or in the dismlssd of charges then outstand- 
ing against him. 

In one case, IVilZiamson v. filited Statee,2' the Fifth Circuit re- 
fused to "sanction a contingent fee agreement to produce evidence 

287 U. S. a t  451. 
Id .  a t  456. -. --- 

'1 People r. Laoh, 80 Ill. App. 2d 101,224 K.E. 2d 647 (1%7) ; PeopTe r. Hansd-  
man. 76 OaI. W,18 P. 425 ( 1888). 

People r. Hanaelnmtr. 70 Cnl. W. 18 I?. 425 (1888). 
"S Donnelly. eitprn note 17. at 1093. " 311 F.2d 441.444 (5th Cir. 1963). 



against pnrticulnr named defendants as to  crimes not yet committed," 
unles.. .sitri.in pfecnutionary steps were first observed. These safety 
niensuy might lnclude "certain howledge" by the government that 
the suspect wns involved in criminal activ~ties or careful in&nidi?ns 
to the mformer on the rules against entrapment. The manual of In- 
structions for Internal Revenue agents interprets the "certain knoml- 
edge" requirement of IVtZlzTarnson to mean such howled e as mould 
"be at least ns strong, and maybe of the same nature, as so\d probable 
cause evidenca" 25 

It would secm that some agencies of the government use rt system 
of wm nsation or awards to informants mom than others. Chapter 
19 of t R" e Bureau of Customs Enforcement. Manual contnins n. lengthy 
exposit.ion of the practices and policies observed by that agency in the 
use of informers. It reveals that informers may be offered steady em- 
ployment on a per diem b s i s  or  that they may be compensated by 
nwnrds under t.he pertinent provisions of the T a r X  Act Zd or that 
"the information m y  be purchased from the informer putljuant.to 
an agreement entered into with him prior to his furnishing the in- 
formation." 

Even though the use of informers is not viewed by the courts as en- 
trapnientlt, as a matter of law;' neverblieless the activities of informers 
nra carefully scrutinized by the courts. This is most evident when the 
informer "makes" cuss  for the government in return for the dismissnl 
of charges against him. In  one case, the court took judicial notice 
"that i t  is a prnctice of the Narcotics Bureau to secure informants 
from among. persons charged with narcotics crimes'' and "almost" 
took "judicial notice of the lack of honor nlnong scounrlrels" when 
deding with narcotics informers.28 

The fear of overreaching by informers, whether opernting on n con- 
tingent-consideration basis or not, is not directly reflected In bhe pro- 
posed statute. It is unticipated, hovever, that the standard which IS 

articulated will be comprehensire enough to allow the cdurts, if they 
wish, to establish gradations of mongdoing among undercover agents 
or informers. 

(e) A "Frame-Up" is Not an En$rayment; Other AvailnbZe De- 
fenses.-The use of informers sometimes lends to situations which do 
not strictly involve an entrapment. but which are analogous to it.. In  
TPilliamson r. United States. for example, the court referred to a con- 
tingent-fee arrangement with an informer as tending to "a 'frnme-up', 
or to callse an informer to induce or persuade innocent persons to 
commit crimes which bhey had no prerious intent or purpose to com- 
mit." 2s Professor Donnelly also riews the stool pigeon situation as one 
where "the temptation to Yrame' a case is great." 

A "hme-up"  can occur in a number of ways, but all of them are 
distinguished by t-he fact. that one or more of the essentinl ingredients 
of criminnlity is totally absent. It can be t.he guilty mind or, on occa- 
sion, the guilty conduct which is lacking. But in either case, i t  is dis- 

' MANUAL, eccpra note 5, !j 726(10).14(5) (May 7, 1085). 
* TBrlU Act of 1930,19 U.S.C. !j 1619. 
" h m z e  v. United Statee, 391 F. W 510,521 (5th Cir. 1988). 
a United Btntee v. Gtirru, 284 F. S~ipp. 458. 4@-46!) (K.D. Ill. 1868). 
"'311 F. 2d 441 (5th Cir. 1WL). 
Donnelly, eupra note 17, at 1W. 



tinguished from entrapments in which the accused does commit a for- 
mal violation of the law and does ful6ll the requisite components of 
the crime. An entrapment inrolves government actions which bear the 
strong likelihood of convincing innocent persons to engage in crimes. 
But a LLfmmsup" is of a different order entirely. It does not involve 
any crimina.1 culpability of the accused a t  all. A "frame-up" occurs 
from more than governmentnl incluce~nent. It is, in fact, t.he govern- 
ment.% "supplying the sine qua non of the offense" s= or there being 
no offense a t  all. 

"Frame-ups" have many forms. The Bureau of Narcotics Training 
School uses the following LLframe-np" situation as the factual back- 
ground for a class discussion of entrapment : s? 

A situation where the informant talks to a suspect, then hides 
a quantity of narcotics. Later the informant tells the under- 
cover agent that  he can purchase clrugs from tthe suspect. The 
informant then confers agsin wit.h the suspect, picks up the 
drugs which he had previously hidden, leaves the money, then 
returns to the agent with the drugs stating that he received . 
the narcotics from the suspect. . . . 

The I R S  Manual warns undercover investigators against furnishing 
'Lequipment unavailable to the violator, such as plates for counterfeit 
stamps, regardless of the violator's intent . . . ." 33 This is not strictly 
an entrapment, the Manual snys, "but the courts frown upon it be- 
cause it is anitlogous to entrapment." 

Judicial resistance to a L'frmc-up" llas long been encountered. I n  
the early c,we of United States v. Eealy," the defendant was accused 
of illegally selling liquor to Indians although t.he buyer mas a decoy. 
The court described the defendant's conduct. as "unconscious offend- 
ing" which, of conrse, wns not an offense at all since an essential ele- 
ment of the crime was lacking, namely a sale to  Indians. (The govern- 
ment agent appeared to be Cauwian and so successfi~lly concealed 
the fact that he was Indian as to  lead the defendant into committing 
the "crime.") 

..-I number of cases hare inrolved situations where the L'frame-up" 
resulted from the defendant's willingness to hold a package for a 
friend who happened also to be an informer, I n  one such case, the 
informer later retrieved the package and paid the defendant for keep- 
ing it.36 An wrest, prosecution, and conviction for possession and sale 
of narcotics followed, but the appellate court reversed. I n  another 
case,36 an en banc decision of the Dist.rict of Columbia Circuit Court, 
the court remarked that the use of the term entrapment was "a com- 
plete misnomer" when applied to the facts of the case. The defendant 
had agreed to hold a package of narcotjcs for a friend while the friend 
visited n barber shop. Later the defendant was arrested and charged 
with possession of narcotics. On itpped, the court, criticized the trial 

People v. Strong. 2l Ill. 2d 320,172 N.E.2d 765,788 (1961). 
Memorandum, supra note 10. 

" ? h ~ u a t ,  supra note 5, at g 726(10) .l4(4). 
202 F. 349 (D. Mont. 1913). 
People v. Carmichael, 80 I l l .  .App.%l 293, 223 N.lD.213 6 8  (1967) ; see also 

Peopb v. Strong. 2 l  IlL2d 320.172 N.E. 2d 765 (1961). 
"Smith v. United Btates, 331 l?. 2d 784,790 (D.C. Oir. 1964). 



court for failing to submit "to the jury the question of whether or not 
this appellant was the 6ctim of a '-frame-up' in light of the back- 
ground. . . ." 37 Such "planted evidence" cases have often been distin- 
guished from "entmpment~."~~ 

I n  another series of cases, where the accused was misled into believ- 
ing that his conduct was not prohibited by lam, the deception was 
usually practiced, not by an informer, but rather by a law enforce- 
ment official who was known to be such by the accused. Situations of 
this character are quite similar to those giI-ing rise to a legitimate de- 
+me of good faith and reasonable ignorance or mistake of law. The 
mistake could proceed from the accused's reasonable belief that a lam 
enforcement agent mould not have returned the l i  uor he had once 
confisoated if the accusedg possession of it was truly ?llegal. An arrest, 
themfter,  for its illegal possession mill not stand.sB Or, the accused 
might be &led by a police o5cial into believing that a mass demon- 
stration in a certain designated place would be permissible and law- 
ful, only to find himself under arrest for obserring that advice. Mr. 
Justice Goldberg, speaking for the Supreme Court in Cox lr. EouQi- 
ana, refused'to sanction snrh "an indefensible sort of entrapment by 
the State-conricting a citizen for exercising a privilege which the 
State had clearly told him was available to him."* I n  more tradi- 
tional criminal lam terms, this is simply a mistake of law, no doubt 
somewhat exacerbated by the strong possibility that the law cnforce- 
merit agent purposely misled t.he accused in order to arrest. him. 

The proposed statute does not attempt to state a rude in terms which 
would be conformable to "frame-up" type situations. It is believed 
that the "frame-up," although i t  involves misconduct of the worst 
sort, does not require the statement of a specific statutory defense in 
order to insure against it. Other defenses, i.e., defenses arising from 
mistake of law, or the general requirements of criminality, namely 
actus reus or mens rea: are deemed sdcient ,  to insulate the victim of 
a Lcframe-up" from a conviction. In any event, the proposed entmp- 
ment statute is drafted broadly enough to encompass such situation, 
if need be. 

G. Review of the Entrapment 1sszl.e by  G'ourts, Legishzttc~e~es, and 
Scholarly Jou~m.7~9.-That entrapment, in one form or other, should 
constitute a valid defense to crime is the prevailing opinion of the 
courts m c l  the I t  is said that 'l'ennessee is the only State 

: I d .  at 791. 
fflavir, v. United States, 336 F.2d 72.5, 7.29 (9th Cir.), cert. iZmied, 393 U S .  

926 (1908). 
" Scott r. Comr)~onzueaZfh. 303 Ky .  %53,197 S.W. 2d 774 ( E M ) .  
'"379 U.S. 550. 571 (1963), quoting Ralcu r. Statc of  Ohio, 360. US. 423, 42C 

(1959). 
U A  representative Rampling of scholarly opinion would include: Hitchler, 

Entrapment as a Defmse in Criminal Cases, 42 DICK. L. Rm. 199 (1938) [herein- 
after cited as EUtchler] ; Nikell, The Doctrine of Entrapmnt in the Federal 
Courts, 90 U.PA.LREV. 245 (1042) [hereinafter cited as Jfikell] : De Feo, Bn- 
trapment a8 a Defcnse to Criminal K~8ponribilitp: It8 Hiatorp. Theory and Appli- 
cation. 1 U.Sm J?RAN.L.REV. 243 (1967) [hereinafter cited as De Feo] ; Rotenberg, 
rupra note 18: 0orr-n. The E'ntmpment X)octrinei?c the Federal Corrrts. and 
Sonre State Court Comparieons, 49 J.Crrrar.L, C. .& P.S. 447 (1959) [hereinafter 
cited as Cowen] ; Comment, 8tIprU note 14; Donnelly, 8tlpra note li; Comment, 
Judicial Contrd of Seoret Agents, 76 YALE L J .  994 (1967) [hereinnfter cited as 
Comment, Jtcdicial Control] ; Orfield, The Defeme of Entrapment in the Federal 
Courts. 1967 D m  L.J. 30. 71 (1967) [hereinnfter cited as Orfield]. 



which does not recognize the defense of entza~ment,'~ but even that 
view is not completely accurata since the Tennessee decisions wuld 
Im read to adopt the entrapment defense when joined with a defense 
of cons~nt.'~ The decisions from other States generally grant ready 
acceptance to the entrapment defense/+ 

Scholarly opinion is, with rare e~ceptions,'~ favorable to the defense 
of entrapment. The most comprehensive and penetrating statement of 
tho defense and its conflicting bases is found in the American Lam 
Institute's Model Penal Code,'+hose proposed entrapment sttltute 
l~as  been the pnradi-pn for most legislatire activity on this subject. 

The first. of such legislative endorsements of the entrapment de- 
fense appears in the Illinois Criminal Code of 1961,'T which is 
somewhat loosely patterned after the roposal of the Model Penal F Code. Most recently, the New York egislature approved the en- 
trapment defense in its re*on of the New York Penal IATT.~~ And 
most of the other States which are currently revising their pen?] 
Codes are including a statute on entrapment. For exam le, the Cali- 
forni:b Pennsylrania, Michigan, and Maryland poposk; penal Code 
revisions all contain entrapment provisions that are basically modeled 
after the Model Penal Code. 

Not only is this legislative activity recent. but the courts too have 
delapd, at least nntil this century, in examining, evaluat.ing, and 
devising entrapment law. Inded, save for a now repealed statute 
in F l o r ~ d a , ~ ~  the courts hare been the chief architects of this defense. 
The courts Imve been compelled to take action in @his matter by the 
proliferation of statutes proscribing conduct where there is no mctlm 
n-110 d l  bc likely to con~plain.~" The narcotics, prkitution, homo- 
sexuality, gambling, and llquor laws are  those that most frequently 
elicit an allegation of ent~xprnsnt.~' Coupled with this stdutory de- 
velopment, which one author 5"ias lltbelled the iiovercriminalization" 
of tihe ci-imiid law, there hrts been :In increased awareness of the 
rlifficulties which the lack of a complainant present in the enforce- 
ment of such As a w~l~equenca, police undercorer operations 

" Rotenberg, supra note 18, nt 89ln. 62. 
'3Hagcmaker F. State, 208 Tenn. W, 311 S.W.2d 488 (I=). 
"People r. Benford, 53 Gal.% 1. 345 P.2d W2, 934 (1959) : C m m .  v. Conzoay, 

196 Pa. Suver. W. 173 A.2d 77G 11961) : Slate F. Thurston. 100 Arb. !2!37. 413 
P.2d 764 (i966) (en bnnc) : s ta te  o. hnthony, 181 Seb. 352, 148 N.W.23 324 
(l(Hi7) ; State v. Ctrrry. 70 Wash. Zd 383, 422 P.2d 823 (1967) ; McKibben v. 
State, 115 Ga. .598, 15.5 S.El.2d 449 (lW7) : Bpight v. &ate. 226 N.E.2d €95 (Ind. 
l%7). 
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"See  M O D U * ~ A L  CODE g 2.10 (Tent. Draft Xo. 9,1959) : MODEL PENAL CODE 

2.13 (P.O.D. 1982). 
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as well as police use of c i~ql im informers hare become a comnlonplace 
in their attempts to control the incidence of crimes in t h e  areas. 
"[Tlhe nature of the crime,'? it is said, "affects the nature of ~ t s  det!c- 
tioL-' 54 Much has been written on this type of l a v  enforcement and lts 
evils and almost as much has been said concerning its 

Of course, the explmn$on for the rise of entmpment, as a defense 
cannot be attributed entlrely to the emergence of crimes of present 
day importance. The romotional policies of police departments must 
share in the responsi&lity. I f  pollce competence for the p u v  of 
advancement is to be determined by the number of arrests they h i re  
made, then it is likely that some ciin~es will result. less from the un- 
fettered judgment of a crinlinal thtm from police ind~cement..~" 

The defense of entrapment was devised to counter those activities 
of @he police ~ h i c h  are prier 11. , rded as improper means of law 
enforcement. It has been t.he sense a o the co~nmentators, both scholarly 
and judicial, that the police are meant to  deter or discorer, not to 
foster, criminnlity. T o  allow such conduct to pass unc.hecked ~ o $ d  
be to give silent comfort to corrupting influences within the pollce 
department and wit hi11 society at large. Unfortunately, no remedy 
short. of the defense of entrapment. 6i seems suited to make any i i m d s  
into this "dirty business." 

7. The R a t i d e  f o ~  the Entmpwnt Defense. 
(a)  Competing Views--Sherman v. United States and Sos~reZk v. 

United Stntes.-The chief difficulty in drafting an acceptable entrap- 
ment statute arises from t.11e lack of any single, well recognized, 
and consistent rationale for it. I n  part, the dilemma is a matter of 
historical accident. I f  the decision in Sm~e77s 59 had been announced 
only a few years later, it is likely that Supreme Court, in the exercise 
of its then self-established super~sory  power over the administration 
of criminal justice within the Federal courts, rould not hare had 
to turn to statutory construction to divine the source of the entmp- 
ment defense. The defense could then have stood on the same and 
firmer footing of the Nc~I~abb-~lfalhry exclusionary rule.60 Indeed, 
but for the somewhat attenuated logic of the decision in Sorre77s, en- 
trapment might have becon~e a matter of criminal procedure rather 
than the substantive defense to crime it. is today. 

" Roten-. supra note 1s. at 872. 
66R~tenberg, supra note 18. at 871-870; TAFAVE, strpra note 51 il: Kadish, supra 

note 52. 
" XIEDERHOFFEB, B E H ~ D  TEN BLUE SHIELD 72 (19f37) : in the New Fork Times 

report on the arrest of three New Tork City rice squad detectives for selling 
narcortic% Deputy Chid Inspector Ira Rloth, commander of the Xamf ics  
Bnrean is reported to hare said: "One of the best yardsticks for ndrancement 
into the ~mit was the number of arrests made by n detective" N.Y. Times, Dec. 
14,1967, nt 52, coL 6. 

mProfessm hLikell at one time proposed punishing the police. Nikell, supra 
note 41, at 263-2fM. 
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nal Procedure as  evidence. The rule itself only forbids unnecessar,r delays in 
taking suspects before a commirjsioner for a preliminary examination 



The most often cited reasons for the origin of an entrapment defense 
are in estop el predicated upon governmental misconduct; the 
"surer grouncf.' of constitutional precepts; 62 the desire to preserve the 
integrity of the judicial processes; 63 and the refusal to condone the 
conviction of those who would be innocent of wrongdoing but for the 
overwhelming and unconscionable allurements of the go~ernment.~' 
Of these diverse bases the two that have joined issue most repeatedly 
are the innocent theory 6S and the police misconduct theo ." 7, The controversy had its inception and its most ex austive play 
in two Supreme Court opinions.B7 Both opinions %harply dirided" O8 

the Court as to the proper foundation for a claim of entrapment. In  
SorreEEe, the defendant had bean charged with bootle ging in viola- 
tion of the National Prohibition Act. Chief Justice &ughes, speak- 
ing for the majority, reversed the conviction after examining the ap- 
plicable statute. The defense of entrapment was to be allowed "In 
the view that the defendant is not guilty" 69 if entrapped into criminal 
conduct. P e t  there is heavy emphasis in Chief Justice Hughes' opinipn, 
not alone on the defendant's innocence, but on the offensive crentlve 
activity of the orernment as well. 

Yet Chief &stice Huglies made i t  quite clear that not all "artifice 
and stratagem" by the government were prohibited by this de- 
fense. There was then to bs an area of permissible inducement in 
which the government might engage without let or hindrance. The 
Hughes rationale for the entrapment defense as well as his bifurcn- 
tion of it into inducement and lack of predispositon have become the 
norm for most Federal 71 nncl State courts. I n  1958, Chief Justice 

" Casey v. United Statea, 276 U.S. 4l3. 426 (Im) (Bmndeis, J. dissenting) : 
Unitcd Statcs c. Heaiy.  202 F. 348, 350 (D. Jfont  1913) ; PEBxm6, G E I Y ~ A L  
LAW 1036 (2d ed. 1969) ; and United States v. Lynch. 256 F. 983 (S.D.N.Y. 1918). 

QCowen, supra note 41, a t  4-47: Comment. Due Procees and the  Entrapment 
Defense. 1964 U. I-. L. F o s n u  821 [hereinafter cited a s  Comment. Due Process] : 
R o t c n b e r ~  supra note 18. a t  883-884. T w o  decisions from the Seventh Circuit 
hare  come close to deciding on constitutional premises. United Statee en reZ. 
Hall c. Illinois, 329 F.2d 354 (7th Cir.), cert. denied, 379 U.S. 891 (1961), and 
United Statee e z  rel. Toler v. Pate.  332 F.2d 425 (7th Cir.). cert. denied. 379 U.S. 
586 (1981). See also Banka v. United Statee, 249 F.2d 672 674 (9th Cir. 1957), 
m ~ t .  denied, 358 U.S. 886 (1958). 

Sorrella v. United Statee,  287 U.S. 435. 459 (1932) (Roberts, J. concur- 
ring) ; Sherman v. United States,  356 U.S. 369. 378 ( 1 W )  (Frankfurter,  J. 
concurring). 

USorrells  v. United States.  287 U.S. 435 (1932) : Sherman r. United States,  
m=r.S .  369 (1958). 

Justice Hughes speaking for  the majority in S w r e l b  r. United Sfolea.  223'7 
C.S. a t  451, and Chief Justice Warren speaklug for  the majority in Shamcur r. 
U%ited States. 356 U.S. a t  372. 

Justice Roberts speaking for the minority in gorrelI.8 T. United States,  287 
U.S. a t  459, and Juetice Frankfurter speaking for the minority in 87rerman I-. 
United Statee. $56 U.S. nt 378. 

"Sorrells i. United Statee,  287 U.S. 435 (1932) : S h c m a n  v. United Statee, 
358 U.S. 369 ( 1958). 
a Lopez r. United Statea. 373 U.S. 427,434 (1963). 

287 U.S.  a t  452. A recent and outspoken exception appears in Kadia r. United 
States. 373 F.2d 370 (1st Cir. 1007). 

287 U.S. a t  Ml. 
Some examples are:  United Slates r. Head. 353 F. 2d 566 (6th Cir. 1%) ; 

Luca8 v. United Stafcs,  355 F. "1 245 (10th Cir.). ccrt. d m k d .  384 U.S. 977 
(1966) : United Statea r. Laurhti, 371 F. 2d 303 (7th Cir. 1966) : Garcia v. United 
States. 373 F. 2d 808 (10th Cir. 1967) ; KibBy v. United Statea, 372 F. 2d 598 
(8th Cir. ) , cert. denied, 387 U.S. 907 (1067). 



Warren endorsed tlie Hughes view of entrnpment in a less than 
positive or affirming manner." .Justice Wurren refused to reassess 
the majority opinion in Sor~-eUa since that issue had not been "raised 
here or below by tlie parties before us." 73 

I n  contradistinction to the Hughes-Wnrren riew of entrnpment 
are those of the concurring opinions of .Justice Roberts in ,YorreUs 
and Justice Frankfurter ni Sherman The unifying theme in tlie 
Roberts-Frankfurter approach is that entrapment 1s a clcfense because 
"the methods enlployed on behalf of the government to bring about 
conviction cannot be countennncecl." " The overriding determinant 111 
Justice Roberts' opinion is "that courts must be closed to the trial 
of a crime instigated by the government's own agent." I t  is not that 
tlie defendant is any less guilty where he alleges entrapment but 
that the court must refuse "to lend the aid of (its) own processes to 
the mnsummation of R wrong" perpetrated by the government. 

There is no room in the Roberts-Frankfurter appraisal for n sub- 
jective determination of the predisposition of a particular defendant 
to commit t.his or any other crime.li Evidence of predisposition is 
irrelevtlnt. Emphasis is misplaced when predisposition is put in issue. 
The sole and imperative concern is LLn-liether the police conduct re- 
vealed in the pwticular c'nse falls below standards, t o  which common 
feelings respond, for the proper use of governmental power."7s The 
standard of Justices Roberts m d  Frankfurter is objective, i.e.. is it 
likely that the questioned police action would induce only those who 
are then ready and willing into crime. 

The crucial first question, therefore, in dmft i ig  an entrapment 
stntuta is to ascertain the correct basis for the existence of this defense. 
Once this has been accomplished, the other, subsidinry isues of pro- 
cedure tend to resolve themselves in domlno-like fashion. Thus, if 
the Hughes-Warren view is accepted, then i t  is reasonnble to im ose 
the ultimate burden of proof of this issue upon the government. b e  
jury too becomes the obvious choice RS the fact finding body. However, 
if the Roberts-Frnnkfurter approach is found to  be n more conoinc- 
ing rationale, then the defendant might legitimately be required to 
bear the brunt of p r o ~ i n g  the entrapment and then to the sntisfac- 
tion of the court rather than to the jury. 

(b) The Proposed Conk1oZIing fltanhard-0 b jectiee View (Police 
Niscondz~t) of R0be&8-F?~cEnkf.zfrter.-The draft entrapment statute 
accepts the concurring opinions in Sorrells and Sherman as the proper 
basis for the entrapment defense. This view is the position espoused 
by the draftsmen of the Model Penal Code,m althqugh only after much 
debate. And Sew York has recently follo\ved s u ~ t  uz its nen- eentmp- 
ment statute.s0 The drnftsmen of the proposed Ali~higan,8~ Californin,"2 

* 8 h e n u n  v. United States,  356 U.S. 369 (1958). 
Id.  at 376. 
Id.  at 380. 

" EorrelL v. United  state^. 287 US. at 459. 
"Sherman F. United 8tat&. 356 U.S. at 380. 

Id. at  383. 
Id .  at  382. 

" MODEL P E x u  CODE f 2.13 (P. 0. D. 1962). 
N.T. Rm. PEx. h w  1 35.40 ( McKimey 1967). 

a BLICR. REV. CBIM. CODE OH) (Final Draft 1987). 
m C ~ ~ .  PEXAL CODE REVIBIOR  PRO^ ij 660 (Tent. Dratt No. 1,1067). 



Pe~~nsy lvan ia ,~~  :lnd Maryland entrapment statutes likewise adhere 
to the Roberts-Frankfurter or police misconduct theory of entrapment. 
Only I l l i n ~ i s , ~  of all the States which either hare or have under re- 
view m entrapment statute, aligns itself with the Hughes-Warren 
majority \-icn~ In Sorrells and Shemun. Eren the Supreme Court, in a 
recent opinion,8c has emphasized that it is "the 111:lnufacturing of crime 
by law enforcement ofticials nnd their which is the pre- 
crninent concern of the defense of entrapment. The scholars too have 
tended to side with the riew of ,Justices Roberts and Frankfurter, that 
entrapment finds its origin nnd justification in police miscond~c t .~~  

(c) Argunzents for Contro7lin.q Stundard: Constitutional and B e -  
jwEicia.7.--On behalf of the Roberts-Frankfurter view, i t  has been 
:weed that only insi ificant inroads will be nlade into police mis- 
conduct under an ana y ysis which looks to the "innocence" of the de- 
fendant as well as the guilty conduct of the 01ice.~~ I f  the courts are 
to remain unim h a t e d  in overbearing pofiee conduct, they must 
review the chal I' enged police action unimpeded by considerations 
of the defendnnt?~ guilt or in~wcence. Otherwise law enforcement 
officers d l  be tempted to enlploy methods of law enforcement which 
affront the civilized instincts of society in the hope that the criminal 
predisposition of the defendant will s t re  them from judicial reproach. 
The logic of this analysis has long been accepted r i t h  respect to the 
various esclusionar~ rules of evidence propounded by the Supreme 
Court. Indeed, eren the majority opinion 111 Sherman perceived an 
analogy between entrapment and .%he coerced confess~on and the 
11nlawfu1 search." 

The creation of a defense of entrapment in order to thn-art police 
misconduct can be justified on other than constitutional grounds. The 
Federal courts' recognized supervisory authority over police practices 
has often been called upon for this purpose. Recently that super- 
visory control has resulted in decisious granting immunity from !'-- cution to persons subjected to retaliatory prosecutiqns. In one o these 
decisions, the Fifth Circuit dismissed a >rosecution where the de- 
fendants, although guilty of the crimes c \ luged,  had been arrested 
"not to redress violations of the larr, but simply to harass voting 
workers."91 I n  another decision, this time from the District of CO- 
lumbia Circuit, Chief Judge Bazelon reversed the conviction of a 
retired Segro police sergeant for two traffic riolations where the 
government was admitted to have prosecuted the apparently guilty 

" PROPOSED C R I ~ I .  CODE FOB PA. 8 213 (1007). 
"Brumbaugh, Memorandum to the Commission on Maryland Criminal Law 

19 (1968). 
ILL. RET. STAT. c. 38 8 7-12 (1065). 

'Lopez v. United States,  373 U.S. 437,434 (1963). 
" Id.  
" S e e  Con-en, m p r a  note a, at 410 : Donneliy, supra note 17, at  1112, Williams, 

The Defense 01 Entrapment and Related P r o b h t a  in Crit t~inal Proemit ion,  28 
FORDHAM L. REV. 399, 417 (1050) [hereinafter cited as Williams] : >Ilkell. stlpr(1 
note 41, at 260: Sote, 16 5 1 ' .  I, REV. 848. 8.19 (1933) : Note, 33 N.T.U.L. REV. 
1033, 1039 (1958) [hereinafter cited as Note] : Sote. 73 HART. TJ. RE\-. 1333, 1335 
(1960). 

m U o ~ n .  PESAL CODE 8 2.10, Comment at 20 (Tent. Draft SO. 0, 1959). 
a Sherman r. United Gtates. 356 U.S. 369,372 (Im). 
'l United States v. UcLeod.  385 F.2d 734 (5th Cir. 1967). 



defendant for the wrong motives, i.e., in retaliation for defendant's 
reneging on his promise not to file a comp1:lint :igainst the arresting 
officers.Bz 

But the defense of entrapment can be ralidatcd on constitutional 
ounds. There nrc pervasive and obvious ~nalogies between the 

gfense of entra ment and those exclusionary rules which spring 
from riolations o f the fourth and fifth amendments : 

Clearly entrapment is tt facet of a broader problem. Along 
ni th  illegal search and seizures, wiretnpping, false arrest, 
illegal detention and the third degree, it is :I type of l a ~ l e s s  
lam enforcement. They all spring from common motivations. 

Entrapment bears its closest resemblance to thoso lam enforcement 
pr,zctices which so shock the conscience as to violate due process. Cer- 
tamly, to permit, unlimited so1icit:itions of suspects simply because 
they appear to be dangerous or because thcy have, on the occasion 
in point, succumbed to the inducements of the police would contravene 
the requirements of due process.g4 The language of the courts in 
condemning entrapments is vividly reminiscent of the outrage es- 
pressed by the Supreme Court in the well known "stomach-pump" 
case.n5 Entrapment has been denounced as "a detestation," "indecent," 
"intolerable," and "unconsciolmble." e6 These terms are indicative that 
a t  least some entrapments have gone so fa r  that "enough is more than 
enough-it is just too much.''8i When that happens, due process has 
been impaired. 

The constitutional restrictions upon methods of gathering evidence 
also provide illurnini~ting and persuasive analogies to entmpment. In- 
deed, in one early decision an unsuccessful at tempt was made to sup- 
press evidence obtained as a result of an entrnp~nent.~" 

It has been argued that the coerced confession cases are authority for 
allowing an entmpment defense under the aegis of the Constitution. 
The basic objectives in both types of case are the same : 

to induce the defendant to supply evidence of his guilt. And 
the methods used share a cn~cial feature; in each case the 
police do not merely collect extrinsic evidence, but actively 
entice the defendant to incriminate himself. 

Of course, the coerced confession is verbal evidence of guilt whereas 
the fruits of an entrapment are acts, not wrcts. Yet, 'Tt, is unreason- 
zble to suppose that the Constitution protects n person against con- 
fession of rm actual crime and not against commission of a staged 
offense, as if tenipthg a man to be hones* were more reprehensible 
than tempting him to be wicked." loo 

" D i z m  v. Df8tt-M of Columbia, 394F.2d !M6 (D.C. Cir. 1968). 
"Donnelly, supra note 17, at 1111. 

Comment, supra note 14, at 052. 
'6 Rochin V. Calffomiu, 342 U.S. 165,169 (1952). 

Comment, Due Proc~ss ,  supra note 62, at 826; Cowen, supra note 4L at U S :  
Butt8 r. United Statee. 273 F. 35 (8th Cir. lm). 
" 1ViUiarnaon v. U d t e d  States, 311 F.2d 44l, 445 (5th Cir. 1962) (Brown, J., 

concurring). 
a Spring Drug Co. v. United Xtatee. l2 F. 2d 852 (8th Clr. 1926). 

Comment. 8up.a note 14, at 950. ,- 
Im Id. at 951. 



Entrapments :und coerced confessions both involve the overbearing 
of :I suspect's will. The devices are more subtle in entrapnlents but tlic 
result is the same in both. And the object is not so much to avoid the 
imago of brutal misbeh:lvior, but to minimize the possibility that the 
police will wrench from :L reluctant d l  even an honest confession or 
~nduca the commission of crime. 

Entrapments can be analogized to those intrusions upon privacy 
which transgress the fourth amendment. I n  both there is a right to be 
free. In one, it prevents "physical encroachments aimed a t  detecting 
crime." lo' I n  the other, it should preclude official inducements into 
crime. The desire .for the privacy of one's premises from a search is no 
greater than the wish for p r i v a c ~  of the person from inroads upon 
the freedom of the will. 

Only rarely have the Federal courts been asked to  find that the 
Constitution prohibits entrapments. In  Banks r. United States,lo2 
it was said that a 'konviction so procured is in riolation of the due 
process provision of the Fifth Amendment . . . ." Unfortunately, the 
court gave no :iuthority for this proposition, other than Justiw 
Roberts' concurring opinion in Sorrelk. and it did not elabomte upon 
the point. L:iter cases,lo3 both in the Ninth Circuit and elsewhere, 
have cast considerable doubt on the strength of the constitutional 
adjudicntion in Banks. 

The Seventh Circuit has passed upon the question on two occasions. 
In  U d e d  States ea! re?. Toler v. Pate,'oi Judge Mercer's concurring 
opinion sttttes a strong case for the constitutional underpinnings of 
tho cnt rapn~ent defense. Rut in United 8 t h  ex reZ. KaU v. I7linois lo" 

the defense of ent~xpnient mas said to be a matter of local concern 
and would not be given constitutiond status, at  least as long as tho 
States continued to give full recognition to the defense. I t  is unclear 
from the opinion whether the court intended to say that the entr:~p- 
ment defense is not grounded in the Constitution or that i t  mas not 
necessary to come to that conclusion under present. circumstances. In  
any ovent, the cases :ire so meager and so inconclusive that i t  is still 
arguable that entrapment has :L constitutional dimension. 

(d) Predisposition Irrelevant.-When the issues of police miscon- 
duct and the accused's predisposition are conjoined, the emphasis of 
judicial attention tends to focus on the accused's predisposition or 
the Inck of it. This distorts the true meaning of entrapment and 
injects a highly prejudicial irrelevancy into the case. The contest is 
no longer over the action of the police but turns to  the criminal life 
history of the accused, a life history which may be enough to  convict 
him regnrdless of his innocence on this particular occasion. 

If lack of predisposition or  innocence is to be weighed, the police 
are then given leave to engage in impermissible and selective law 
enforcement. I f  the accused is of a hewn criminal propensity, the 

'" Id.  
Ie241) F. 3d 672, 674 (9th Cir. 1957), csrt. denied. 358 U.S. 886 (1968). 
' m S i n ~ n ~ ~  v. United Sta tes ,  302 F. 2d 71. 78 (3d Cir. 1962) ; Ban& v. United 

Staten. 3-24 F.2d 318 (9th Cir.), cert. h i e d .  333 U.8. 8% ( 1 W ) .  See a b o  
Can~binno v. Gnitcd 8tatc8,  205 F 2 d  13.14 (9th Cir. IWl), cert. denied, 3QS U.S. 
!XM ( 1962). 

'-332 F. 2d 425, 427 (7th Cir. 1964). 
'-329 F. ?rl 354 (7th Cir. lW). 



police are given, in advance, "carte blanche" for their conduct. The 
past offender is always a prime target for police inducements, whereas 
only the law-abiding citlzen is protected. Such a view ''runs afoul 
of fundamental principles of equality under law, and would espouse 
the notion that n-hen dealing with the crim'inal classes anything 
goes." lO8 

In  reply, i t  is argued that the moral wrong of the accused cannot be 
gainsaid by any amount of police misconduct. It has also been asserted 
that "without the use of traps, decoys and decsption" lo' the laws 
against "victimless" or consensual crimes, such as prostitution or  nar- 
cotics would be well-nigh unenforcible, since "alternative detection 
methods are simply inadequate." lo8 Legitimate police endeavors to 
cope with these offenses would be frustrated by a prudence and wari- 
ness on their part occasioned by the fear that their conduct would be 
over-scrupulously reviewed by the trial and appellate courts. And 
since under both minority and majority opinions in S m e l l .  and Sher- 
mun the conduct of the police d l  be judicially scrutinized, it mould 
be unwise to create a new "boon for the wayward" lW by making "in- 
nocence" irrelevant. Yet, these arguments are b a s s  upon unproven 
~ u m p t i o n s  and exaggerated speculations which have not been verified 
in other areas where police misconduct has fostered exclusionary rules 
or restrictive judicial tltitudes 

8. S ecific Commnt on Subsection (4 )  of the Proposed Entrap- 
ment A d tdute. 

(a) A n  Ob jeclive Standard of Po7i.e dfiscondzu:t; Predibpoaitim 
E2iminated.-The formulation of subsection (2) in proposed section 
702 essentially follows the Model Penal Code view, wh~ch is that of 
the minority in SorreUs and S h e m n .  The language of the Model 
Penal Code is altered somewhat to insure that, an objective standard is 
employed to determine mhebher police conduct is sac ien t ly  unsavory 
to justify an entrapment defensa Needless to say, the accused's pen- 
chant for criminality, either on this occasion or in the past, is not to 

( be placed in issue under this proposal, unless such evidence is admis- 
3 sible on some theory other than entrapment.l10 

Other definitions of entrapment, which also emphasize the activities 
of the police, have been propounded. Justice Roberts' phrasing of the 
defense has often been quoted. As he viewed it, "Entravment is the 
conception and planning of an offense by an officer, and his procure- 
ment of its commission by one who would not hare perpetrated it ex- 
cept for tho trickery, persuasion, or fraud of the officer." 111 The diffi- 
culty with this analysis is that it tends to shift one's sights from the 
police conduct involved to the issue as to whether it caused the accused 
to commit the alleged crime. An investigation of causationl of neces- 
sity, must treat the question of the accused's criminal preduposition. 
The Roberts test then hegins ~ i t h  the police involvement but termi- 
nates with an examination of the accused's behavior, which is osten- 

'aShennan v. United Btatea, 356 U.S. 369, 383 (1958) (Frankfurter. J.. 
concurring). 
lrn Comment. J i ~ d f d a l  C m t r d  &wpm note 41. 
""Rotenberg, supra note 18. at 872. 876. 

DeFeo, aupra note 41, at 244. 
"O Cowen, RUpra note 41. at 4-1. 

iYorrcZZn v. United States, 287 U.S. 435,454 (1932). 



sibly not under review. Justice Frankfurter's statement of the proper 
standard of entmpmcnt. is d s o  deficient since it p6ces too heavy re- 
liance on the improl~riety of the police conduct, without considering 
its objectire impact, upon reasonable men who would not c o m t  
such crimes in its absence. 

The phrase ''likely to cause" appears here to negate any require- 
ment of complete certainty that the challenged conduct was of a nature 
likely to induce the aremge law-abiding person to commit an offense. 
The substantial probability of that should be enough for the police to 
cease their blandishments. Indeed, complete certainty is not a stand- 
ard with which the factfmder is acquainted nor is it one upon which he 
can be expected to act with assurance or the requisite unanimity. 

It. is recognized that this objective test may work injustice in par- 
ticular cases. Therefore, guilty (predisposed) persons may be esoner- 
ated under this test where tho police conduct is so unreasonable or 
outrageous as to fall below the stated standard. On the other hand, 
persons who were not predisposed to commit crime may be convicted 
when the police conduct is not so offensive as to violate the statutory 
standard for entrapment. These possibilities do not seem d c i e n t l y  
critical, howerer, to warrant restructuring the test to  include an. 
''otl~erwis~ innocent" element, which possesses hazards of its o m .  

The standard, i t  is to be reminded, is an objective one. Thus the 
focus is not on the accused, nor is it on the "situational" or the 
'L~hroi&" offender."' The proposed California entrapment statute is 
wid by its draftsmen to be based on the propensities of those "who 
are susceptible but not already ilisposecl at the time of the erent, rather 
thnn at the citizen of strong law-abiding habits." n3 This rather par- 
ticularized standard is whewecl here in favor of one patterned after 
t.1e oft-encountered r&wona.ble man. It is rather in the alternate 
draft (see Appendix) that the Hughes-Warren or subjective ap- 
proach is adopted. ' 

(b) Only PoZice or Their Age& May Entrap.-Proposed subsec- 
tion ( 3 )  limits the defense to those who have been entrapped by "a 
law enforcement agent" of a Federal, State or local lam enforcement 
agency, and "any person cooperating with such an agency or acting 
in the expectation of reward! pecuniary or otherwise, for aiding lam 
enforcement." The cases just~fy the exclusion of entrapments by pri- 
vate citizens114 unless, of course, the private citizen acts in concert 
with the poli~e."~ However, paid informers and persons who act under 
a promise of immunity have been considered to be government agents. 
Even the expectation of leniency by one who has previously been a 

"=~onnelly,  supra note 17. at 1114. A E B A H A M S ~ ,  CEUE am T H E  HUMAN 
MIXD 93-12C, (1%). e-splains the meaning of these terms. See also Rotenberg, 
supra note 18, at 893. 

UJ CAL PEXAI. CODE REVISION PUOJECP (i 550, COmment at 50 (Tent Draft NO. 
1, 1967). 

"'Bl/erleg r. Rtate, 417 S.TV.2il407 (Tes. Grim. App. 1967) ; Johnson v. United 
Rtatea, 317 F 2 d  137, l28 (D.C. Cir. 1963) (dictum) : Papadakis o. United States, 
208 F.2d %5, 954 (9 th  Cir. 1x3) : P e a r s a  o. United States, 378 F.% 555, Fi61 
(5th Cir. 1967) ; Henderson v. United States. 237 F.2d 169, 175 (5th Cir. lm) : 
Gonzales r. VtEited States, 2.51 F.W 298 (9th Cir. 1958) ; Kott  v. United Etates, 
163 F.2d 984 (5th Cir. 1947) ; Jzcltdra r. United States, 69 F.2d 429 (5th Cir. 
1934). 

State v. White, 151 N.W.2d 552 (Iowa 1967). 



police informer may suffice."= Under Sherman v. United; ~(7tatm. the 
test of whether a government is to be accountable for entrapments by 
private citizens is whether there was a preexisting relationship be- 
tween the entrapper and the police upon which the entrapper cpuld 
count for his reward. I n  contrast, subsection (3) does not require a 

for "the expectation of reward . . . 
the Federal courts even 

05cial.l17 It was thought best to define 
will give rise to a defense 

as pmons  "cooperating with law enforcement agencies," etc., rirther 
than as their "agents," as in I l l i n ~ i s . ~ ~  Concepts of agency would but 
add confusion to an already much befuddled field. 

(c) Probnb2.e Cause m RemMEnble Swpicion Prior to Govern- 
mental 1rrdwements.-Proposed section 702 does not propose to limit 
governmental inducements to those situations in which the govern- 
ment has "some knowledge at the time of the offer that its tar  %" might respond to a criminal suggestion." 'lo This so-called iLreasona le 
suspicion" critsrion has been engrafted onto the entrapment defense 
by n few courts lZ0 apparently by analogy to the probable cause stand- 
ard for an arrest and u search and seizure. Yet the application of this 
additional test has been haphazard, irregular, and contradictory. 

The standard has been applied in either one of two forms: 
(i) lack of reasonable suspicion by the police of the defendant's 

predisposition requires an acquittal of the defendant on an entrap- 
ment theory so long as there has been some police inducement and 
in spite of the pred~uposition of the defendant to commit this crime; 

121 

(ii) reasonable suspicion by the police of the defendant's p d i s p o -  
sition negates the entrapment defense in spite of extraordinary prac- 
tices of inducement by the olice.12? 

Neither the Model Pena P Code's entrapment, section nor its accom- 
panying commentary ndrerts to this "reasonable sus icion" require- 
ment. It is likely that the authors of the Yodel Penal 8ode7s fonnula- 
tion felt that this issue could best be resolved within the context of 
their standard as proposed. The test there, as here, is an objective 
me, i.e., has the police condud fallen blow the minimum standards 
of decency required by society in the conduct of police affairs so that 

=' Craf t y  r. Unfted States,  163 F.2d W (D.C. Cir. 1W7) ; Hayes v. United 
States,  112 F.2d 676 (10th Cir. 1410): Bhcwlan v. United States.  356 U.S. 369. 
373-374 (1958). 
u7 TWlingsley r. United Slates,  274 F.  86 (6th Cir.), cerf.  denied. 257 U.S. 656 

(1021). 
1u. REV. STAT. C. 38 8 7-12 (1365). 

=' Orfield, supra note 41, a t  B. 
mOhUda v. United Btatea, 26; F.2d 619 (D.C. Cir. 1968). cert. denied. 359 

U.S. 948 (1959) ; Weuthcrs v. U M c d  States, 1% F.2d 118 (5th Cir.), cert. 
denied. 316 US. 681 (1M2) : See aZso Washington v. United Stater.  !275 E3.2d 
Gi. B)O (6th Cir. 1960) ( "good cause'*). 

Wall  v. United Statea. a5 F.2d !293. 994 (6th Cir. 1033) : United States v. 
Cci-tain ~ t ra t t j i t i e e  of ~nto&ating Liqvor. F. S2-1 (D.s.H: 1923) ; ITilliumson 
v. UnUed States,  311 F.2d 441 (5th Ci. 1962). 

"'Trice v. United States, 211 F.2d 513, 516 (9th Cir.), r&. denied. 348 US. 
000 ; Heath v. United 8tate8, 169 F.2d 1007, 1010 (10th Clr. 1948) : see 
oencrally Orfield. supra note 41, a t  4WW: Note, 28 C o ~ . u x  L. REV. 1067. 1070- 
1071 (1928) : ~ i t c h l e r ,  supra note 41, at 201. 



it bears a significant risk of embroiling innocent persons in criminal be- 
1i:lrior. In determining whether police conduct meets the measure of 
tlus standard, it is necessary to evaluate a number of factors, of which 
their reasonable suspicion of the accused's predisposition is but one. 
The nature of their activity, its duration, and other factual considera- 
tions bulk large in resolving this objectire test. None of these matters 
are specifitally enumerated, but that is not to say that  t h y  :we not 
relevsnt in a final a pixisal of the police conduct. 

I t  seems prefera81e to leave the niatter of 'breasonable suspicion" 
by tt police agent imstated, as are the other factual determinants of 
an entrapment situation. I t  will be ~ ~ i t h i n  tile court's discretion to 
weigh those considerations it deems to  be relevant on the ultimate 
issue of governmental miscontllwt. Some o u r t s  may test the reuspn- 
nbleness of the police officer's cwnducc in the circumstances accordmg 
to the existence or :tbaente of his reasonable suspicion of the ilccused's 
criminal propensities. Others lnny disagree. -2nd there will undoubt- 
edly be some courts that will determine that the constitutional pro- 
hibition against the denial of equal protection of the laws might man- 
dilte a reasonable suspicion requ i r~ment?~~  

I n  any event, i t  is sonlew1i:~t unredist~iic to suppose t-ha.t the police 
will waste their time and etTorts in incliscrimim~te entrapments against 
the innocent mcl the predisposed alike. Such random selection is more 
likely to be the liallmark of the civilian informer, as to whom some 
courts have found entrapment ns :L matter of law?24 

The rarious training manuttls for undercover agents of the Treasury 
I)epartment do not avert to the necessity for :L reasonable suspicion 
prior to engaging in undercover operations as to a particular suspect, 
all, that is. except the manual for Internal Revenue agents which does 
adjure its agents to have "grounds for believing a subject intends to 
violate the law'' before hunching an undercorer in\-estiption. I t  
is assumed t l ~ t  the other agencies. for the sake of agent economy lf 
for no other reason, operate under similar, dbeit  unwritten, rules. 

(d)  Pro~vYing Opp~'tunit?/  ;X h:ot Entrap1nent.-The last sentence 
of proposed subsection (2) 1i:ts been taken bodily from tlie Illinois 
rntmpment st:ltute. Tlie provision is probably unnecesswy since it is 
inlplicit. within the statute. Yet, it is hlcluded out of an  excess of cau- 
tion and because it seems best, iis t i  matter of policy, to announce openly 
tliat not all police eilcouriige~nents to crime are forbidden. The Sew 
Tork rarision :ind the propos;~ls in Cdifornia and JIichig~ln :me in 
Iitirmony with this view. , lnd in Osborn v. United Sta.tes,lZ6 the lead- 
ing United Stntes Supreme Court case on t~ntrapment since She?nm, 
the Court makes it clear that the entrapment defense was not designed 
to include the mere providing of opportunities to one who is m ~ d y  and 
willing to accept them. 

On the other hand, it is subrnitted that there is utterly no warrant 
for inclucling tlir Sew yorlc l)rovision, which 

'" Orlleld. stcprn note 41, at  ROn.103. Of. Whiting v. U M e d  States. 321 F.2d 72, 
76 ( 1st Cir.), wrt. dcnied, 375 U.S. XKI ( 1963). 

'% Williamson v. f i~t i ted States. 311 F.2d 441 (.5tl1 Cir. 1961). ccrt. denied. 381 
U.S. 9.X (1965) (civilian infor~ncr operating on n contingent fee arrangement 
with rhe polire). Hut cf. HolJa v. United States. 385 U.S. -Zk3 (lSCA3) ; 'ed8 V. 
r'nitrd Staten, .W-, r.S. 206 (1966) : Osborn r. Pnited States. 385 US. 323 (1966). 

l5 Sre Jlasuar.. nupra note 5. 
'"365 us.  3.23 (lW). 
"' S.Y.  RE^. PEN. LAW 135.40 (McKinney 1967). 



Inducement or encouragement to commit an offense means 
active inducement or encouragement. 

Only New York and Michigan use this language, which is reminiscent 
of hornbook distinctions between malfeasance and nonfeasance. The 
heritage of those CLW which hare drawn a distinction between active 
and passivo conduct is not a happy one128 and should not be en- 

here. Indeed, some have said t1111t all police encouragen~ents 
must 0 active to be ekective,lzs but others have disagreed,'S0 although 
without elaborating the line that distinguishes active from passive con- 
duct. In any event, the requirement of active conduct would seem to be 
implied within the statutory statement that %Tording n person an 
opportunity to commit an offense does not constitute entrapment." 

( 9 )  Specijic Comment on Subsectim ( 4 )  of the Proposed Entrap- 
m t  Statute.* 

(a) B& of Proof; Triab7e by Cotcrl or Jury.-Proposed sub- 
+ion 4) confronts issues of large procedural dimensions in connec- -6 tlon w1 the entrapment defense. The issues are two : 

(i) should the prosecution or the defendant have the burden of 
proof as to entrapment? 

ii) should the court or the jury decide the issue of entrapment? 
i s  is true of the concepts embraced by proposed subsection (2),  these 

issues have also split the Supreme Court.lsl The Hughes-Warren view 
wonld put the burden on the defendant to show government induce- 
ment, whereas the government must prove the defendant's predisposi- 
tion. This bifurcation is not retained in section 702 in accord with 
the Model Penal Code and a recent opinion from the First Circuit.la2 
Under this section and section 103 (proof and presumptions) the 
defendant must prove the governmental misconduct by R preponder- 
ance of the evidence. And, unlike other defenses to crime.1sa whether 
he has done so or not is for the court, not the jury, to decide, unless the 
defendant elects otherwise. 

The jury is the favorite of those who view the entrapment situation 
as one particularly suited to the traclitionnl abilities and functions of 
a jury. It is said t.h& matters of credibility and subjeckive response 
to the stimulus of an entrapment are appropriately mthin the ken of 
jury.lM Moreover, the jury, if it wishes, can acquit because of the 
moral revulsion which the police conduct evokes in them, notmith- 
standing any amount of convincing evidence of the defendant's pre- 
disposition. A judge n n ~ s t  toe a straighter line. Of course, if entrap- 
ment is viewed as reachin the merits of the issue of guilt or. innocence. 
then the defendant's rig f t to a jury trial would oppose 11 judicial 
determination of this issue. 

mLumbert v. CalifoP-nia, 3% U.S. B.5 (1957) ; IWted States v. Juzwiuli. 256 
F.2d 844 (2d Clr. 1958). c W .  denfed, 359 U.S. 039 (1859). 
* Rotenberg, supra note 18, at 877. 
*Cornmrrlt, supra note 14, at  995, 
*Subsection (4)  has been deleted. See (3) ( b ) .  rupra. 
= g e e  Sorrclia v. United 8tate8, 287 U.S. 435 (1W2), and 8 A m n n  v. United 

Btates. 350 U.S .  369 (1958). 
-Hadis v. United Btates. 373 I?. 2d 370 (1st Cir. 1967). 
*Dada v. United Btalm, 160 U.S. 439 (18%) (burden of proof on the issue 

of insanlty iu on the prosecution). 
'Y DeFeo, 8rrm-a note 41. at 27O-271 lists the arguments pro and con. 



Most scholarly writing 136 favors a judicial determination of entrap- 
ment, whereas the courts hew closely to the majority view in Sorrells 
and She~rnan. '~~ which lenves the q u s s o n  to  the jury. except in those 
rare instances where entrnplrient is established as a matter of law. I t  is 
possible that a judicial pronoancement on this subject will present 
the police with a more definite guide to future action, than will a jury 

. verdict, which may or may not be directly related to t.he entrapment 
defense. After all, the entriqment defense is grounded in a serious 
desire to deter police misconcluct. Thus, standards are necessary and 
the courts are most skilled in this pursuit. 

Concededly, entrapment will raise a host of factual issues, but the 
courts always resolve such matters  hen their jurisdiction is chal- 
lenged. And the court is apt to decide factual issues unencumbered b Y the prejudice that will inevitably arise from proof of the defendants 
predisposition. Some hare even said that the question of "the cirility 
of pol ~ c e  conduct goes to t ha very jurisdiction of the court.'' 137 

(b) Di.fendant7s Pa-st Record.-The entrapment statute does not 
contemplate that the defel~dant's past ~nisconcl~~ct will be admissible on 
the entrapment question, itt least until the defendant takes the witness 
stand. The possibility of >rrjudice and obfuscation of issues which 
are the common upshot. o I emphasizing the defendant's past or even 
future 138 misdeeds warrants this prorision. The California courts hare 
long operated with this limitation upon the entrapment defense.lgO 
Also, the District of Columbia Circuit, in ackno\\-ledgement of 
this point. has recently drawn new and restricted guidelines for the 
admissibility of past retwrd on the entrapment issue.140 The majority 
in S h t m a n  was apprecint im of the dangers lurking here. In this rc- 
gard, the argument agninst the admission of R prior record is similar to 
that which moved the Supreme Court to require u separate and inde- 
pendent h a r i n g  on the ~~oluntariness of aconfession.141 

(c) Not Guilty PZea and Entrapment Defense-No Improper In- 
cmi.stency.-The first. sentence of proposed section W ( 4 )  is designed 
to permit the defendant sirnultimeously to deny that  he c o m m t t d  
the offense and to claim an ent ri~pn~ent. The section, therefore, allows 
the defendant to plead inconsistent defenses. No similar statutory 
provision appears in the entr:ipment statute of the Model Penal Code 
nor does its commentary ~nentioii thus situption.. 

As n general rule of civil procedure, inconsistent defenses are per- 
mitted even though they may tend to confuse the jury."? I n  crimini~l 
law. too, the usual rule :illo\vs a defendant to to trial on inwn- 
sistent defenses143 Permissiveness exists in bot f=' civil and criminal 

" 3 I o ~ n  Pimu CODE 5 210. Comment at Zl (Tent Draft  No. 9. 1 S 9 )  : mil- 
limns. xirpra note 88. a t  417: Cowen, supra note 41, a t  452453: Note. eupra note 
88, a t  1010-10U. 

"Uttlted States v. Afarlihavl, I D 1  F.2d 936 (7th Cir. 1951) ; Uero v. Unite& 
States. 180 E'. ?d 515 (6th Cir . ) ,  cert. denied, 342 U.S. 872 (1951) ; Butler V. 
United States, 191 F.  2d 433 (4th Cir. 1051) ; State v. Cook, 263 N.C. 730, 140 
S.E. a1 305 (19%) ; State v. Pachero. 13 Utah W 14% 309 P. 2d 494 (1962). 

'" De Feo, supra note 41, a t  273. 
Gonzalez F. United 8tateu. 251 F. 2d 298,299 (9th Cir. 1958). 
People r. Benfwd .  53 Cal. 2d 1,345 P. 2d 928 (1959). 

lP H a m f w d  v. United States. 303 F.  2d 219. 222 (D.C. Cir. I=) (en bane). 
'* See Jackeon v. Denno, 378 1J.S. 388 (1964). 
'"FED. R. CIV. P. 12(b). 8 ( e )  (2) .  
lU2l  AM. JOB 2d Criminul Law 8 142 at 211 (1%) ; Annot.. 55 A.L.R. 2d 

1322.1343 ( 1 S 7 )  : Annot., 01 k L R .  2d 077 (1958). 



pmcedure because "the common goals of all trials, civil and crimi- 
nal . . . is to arrive a t  the truth . . . . 1' 1 4 4  

Yet, with respect to entrapment, ';[a] very interesting, highly crit i- 
cized, and up arently waning rule:' 145 has opcmted to deprive the 
defendant of t \ a defense of entrapment. unless he adniits having con- 
mitted the criminal act. But this r d e  is not uniformly followed.'" 
Nor is i t  without large and importxnt exceptions. I t  is said t h d  the 
rule will not up ly if the government insects the issue of entrapment 
into t.he easel4' Ror  is it applied where, by a judicial sleight-of-hand, 
there is found to be no impe&ssible incons~stency."~ 

Of course, there can be no inconsistency between defenses "so long 
as the roof of one does not necessarily dmprove the other." Thus, 
if the s efense of entrapment relates to police miscondnct rather t11:ln 
to the accused's innocence of the crime charged, a not v i l t y  asertion 
is not inconsistent with the defense of entrapment. On t IS view, which 
is the position taken in proposed subsection (2), the first sentence of 
subsection (4) would be unnecessary. But it is suggested that it be 
&tajned as a matter of caution. 

It can be argued that even if entrapment and a not 
inconsistent, still the demands of justice in a crimin 
that both should be allowed as alternative defenses.'" Certainly, it is 
not desirable to insulate the police from censure "merely because the 
defendant has decided, as a matter of strategy, to deny the commission 
of the offense in hopes that the government cannot ests.blisli i t  beyond 
a reasonable doubt." lS1 Such tact.ica1 m a n e u v e ~ ~ g s  are not conducive 
to excising the sporting theory from criminal justice. 

10. Pretrial Notice of Entrapment Defen8e.-Proposed section 
702 does not contain a provision requiring pretrial notice to the pro- 
secution of intent to rely on the entrapment d e f e m  

Although some States require a defendant to give pretrial notice of 
certain defenses, there appears to be no State jurisdiction in which 
the defendant must either specially plead or give advance warning t11n.t 
he will raise an entrapment defense. IJnder the common law, a not 
guilty plea sufficed to raise all existing defenses152 But today some 10 
States lSS require a special plea of not guilty by reason of insanity and 

IH Htmdezson v. United B t ~ t e 8 .  237 F.2d I@, 172 (5th Cir. 19Fi8). 
'" Orfield, auprcr note 41, at 66: see a k o  Amat., f3l ALR. 2d 677 (1968). 
" Hanaford r. United States,  303 F.2d 219 (D.C. Cir. 1962) : Crisp v. Z'nited 

Btatos, 262 F.2d 68, 70 (4th Cir. 1956) ; People r. Asta,  59 Cal. Rptr. 200, 221 
(5th Cir. Ct. App. 1967) : P e o p k  r. Perez, 62 CaL !2d 709. 401. P. W 034. 4-1 Cnl. 
Rptr. 326 (1986). 

"'Beare c U d t e d  s ta t e s .  343 F.2d 139, 193 (5th Cir. I=) ; Notaro v. United 
Stales,  203 F2d 1169 (9th Cir. 1968). 

I" Criap v. United States.  262 F.2d 68 (4th Cir. 1958) ; Rendereon v. Unitcd 
Statea, 237 F.2d 1169 (5th Ci. 1956). 

lY MoCarty v. United Btafes,  379 F.2d 285 (5th Cir.), cert. dcnicd. 389 U.S. 
5x29 (1981). 

Bee Hansford v. United Btate8,303 F. 2d 219 (D.C. Cir. 1962). 
Orlleld, 8Upm note U, at  66 n 166. 

' B O ~ n n ,  C B n f m a ~  PEO~EDUBE w o w  ABaes~ m APPEAL 306 (1047) [herein- 
after cited as  OBE?ELD]. 
" Alaban~n, California, Colorado. Indiana. Tauisiann, Maryland, Ohio, Wnslr- 

ington, Wiscnmin. and Wyoming: t h e  list i q  taken from TVEIHOFEN. MEXTAI. 1 h -  
ORDEB as A CRIMINAL DEFEN& 357 (1954) [lwreinnfter cited as WQHOFBA]. 



another 7 or so States require pretrial notice of intent to rely on an 
inanity defense,15' although not u special plfi~. In  the Federal system, 
the Second Preliminary Dmft  of the Proposed Amendments to  the 
Federal Rules of Girmnal Procedure (biarch 1964) mould h w e  im- 
posed a pretrial notice requirement on the right to raise the insanit 
defense, but that proposal was not included in the Rules as nmendedi 
JIore recently, Congress, in revising the District of Columbia Code, 
enacted a pror-ision rquir ing l~retrial notice of insanity in any crimi- 
nal proceeding in the District of Columbia criminal courts.'55 

The defense of alibi cannot be raised in some 15 States lS6 unless pFe- 
trial warning is given to the prosecution of the clefenclant's intent~on 
to do so. Pennsylrania was one of the most recent States to  approve 
this  vie^. The latest revisions to  the Federal Rules of Criminal 
Procedure do not include this requirement, although i t  had been pro- 
posed in the 1962 Preliminary Draft.'5s The draftsmen of the exten- 
sive and thou htful rerisions to the Louisiana Code of Crinlinal Pro- 
cedure re jects  an alibi notice statute arguing that :Is9 

It was their consensus that the state shonld be prepared to 
meet possible alibi d~fenses just as it should be prepared to 
meet other defenses such as self-defense, lack of some element 
of the crime, etc. 

Except for the sweeping recommenclations of the Wickersham Corn- 
mission that all aflirmative clefenses be pleaded specially,leO most schol- 
arly opinion limits the pretrial notice requirement t o  the defenses of 
self-defense, alibi, and insanity.101 No one has as yet proposed that the 
entrapment defense be included in that category. 

The silence of the commentators with respect to entrapment speaks 
tellingly against the enactment of such a notice requirement. The 
wliolnrs and the legslatures have been concerned lest the prosecution 
be disulvantaged in the presentation of its case by a surpnse defense. 
Surprise might well exist as to alibi, self-defense, or insanity, but i t  
is unlikely that an  entrapment defense would catch one who is party 
to the offense off p a r d .  And there is an element of possible self incrim- 
ination inrolred here, which ran be particularly acute if entrapment, 
is considered to be inconsistent with a defense on the merits. A refusal 
to allow the defendant to testify on this issue at the trial where pre- 
trial notice had not been given would give rise to  troublesome issues 
under the self incrimination clause. Moreover, under the Roberts view 

UFloridn, Iowa, hliclrigan. Oregon, Utah. Vermont and apparently also 
Arkansas : list compiled in \VEIHO~EN, ~wpra  note 153, at  358-359. 
'" Pub. L. No. W228. Tit. I1 g 201 ( j )  (1967). 
-Arizona, Indiana, Oklahoma, Iomu. Kansas, Michigan, J l i e s o t a ,  New Jer- 

sey. New Pork, Ohio. I'ennsylvnnia, South Dnkotn. Utah. Vermont, Wisconsin: list 
appears in Omnw, rrupra note 152, at 30811.173. 

PA. R. CRIM. P. 312 (1%). 
" FELL R. CBIM. P. 12a. 

LA. STATE LAW I N ~ T . ,  C. CR. PROC. REV.. ESPOGE DES M ~ S ,  NO. 17. n t l ~  
XPI. Arraignment and Pless lGlS  (March 18.1962). 

N a n  COVM. ON LAWS Om. M-D BNH., REF. ON CEIV. PBOC 34,47 (1931). 
Irn Xillar. The Statutory Nofice of  A l ib i ,  24 J .  C R ~ .  L. 8JQ (1934) : Millar, !7'hc 

Nodemization of Criminal Procedure, 11 J .  CBTM. L. 344,351 (1920). 



of entrapment le2 a failure to raise the defense would not bar it since 
the court should notice it on its own motion as a matter of self-protec- 
tion. 

On balance, therefore, it was thought wiser to propose neither a re- 
quirement that a special plea of entrapment be tendered nor rt require- 
ment that pretrial notice be given. In any event, it would be inappro- 
priate in a substantive Code of criminal hw. 

Sorrella V. United t3totee. 287 U.S. 436,457 (1032). 



ALTERNATE M)BMULATION 

(1) A person may not be convicted of an offense if  he has 
been antrapped into committing it. A person is entrapped 
into committing an offense when a publlc o5cer or a person 
acting in cooperation with a public officer for the purpose of 
obtaining endence of the commission of an offense, mduces 
or encourrtges him to commit an offense when he is not then 
otherwise ready to commit it. Conduct merely affording 

, a person an opportunity to commit an offense doe3 not con- 
stitute entrapment. 

(2) A person shall be acquitted if, when the issue of his 
entrapment is fairly raised by the eridence, the government 
fails to sustain its burden on proving beyond a reasonable 
doubt that the conduct did not occur in response to an entrap- 
ment. Evidence of a defendant's prior criminal conduct 1s 
inadmissible on the issue of entrapment unless the defend- 
ant testifies. The issue of entra ment shall be decided by 
the jury, unless the court finds t a t  entrapment exists as  a 
matter of law. 

'i 

Alternate subsection (1) expresses the view that entrapment is a 
defense-only when two determinations are made. First, the conduct of 
the government must have caused the accused to perform the acts for 
which he is char ed. And, second, the accused must have been reluctant 
to commit the o if ense, and his reluctance overcome by the inducements 
of the government. This roposal combines the elgments of govern- 
mental encouragement an f the accused's lack of ~ red i s~os i t ion  before 
a defense of er&apment may be established. ~ 6 e  ma& thrust, how- 
ever, of this formulation of the defense is to the innocence of the 
accused of responsibility for the crime charged. An a uittal, here, 
unlike one under &ion 702, means that there is reasona le doubt of 
the accused's guilt. 

'3 
I f  alternate subsection (1) is adopted, it is suggested that alternate 

subsection (2) should also be approved, since i t  is integrally related to 
alternate subsection (I),  thnt i t  is the accused's innocence which gives 
rise to the entrapment defense. I t  places the burden of proof on this 
issue on the government, as is the caw with other defenses which re- 
fer to the question of the innocence or guilt of the defendant, Le., in- 
sanit . It gives the jury the task of determining, as a factual matter, 
whet Tl er the defense sufficiently appears. And i t  attempts to insulata 
the nontestifying defendant who claims an entrapment from the 
serious possibility of prejudice if h i s  past criminal behavior were ad- 
missible into evidence against him. 





COMMENT 
on 

MULTIPLE PROSECUTIONS: SECTIONS 703-708 
(Rosett, Green; May 8, 1969) 

1. Background; Pzirpo8ea.-The statutory provisions proposed in 
the draft will represent the first attempt by Con 
hensivel with a significanlt set of problems in t i e  Federal system of I f- to wmpre- 
crimina justice \\-hich have heretofore been left for haphazard-and 
sometimes u~isfnctory-judicial decisions and prosecut.ion polic . 
These problems are grouped under the $enem1 hending "multip I' e 
p~u>secutions" and include both the prosecution of more tkan one crime 
at a time and successive prosecutions for the snme or related conduct. 

Suocessive criminal prosecutions present uniquely difficult roblems 
in our Federal system when one  rosec cut ion is brought un cf er State 
authority and the other is for violation of Fedenl law. In a few in- 
stances Congress has dealt with the question whether there can be a 
Fedcral prosecution ~ f t e r  a State conviction or acquittal based on the 
snme conduct.' But genernlly i t  llns been left to the Attorney Generril 
to promulgate general policy on successive prosecutions within the 
framework of opinions of the Supreme Court. Of course the Attorney 
General hns very limited direct power to control those situ&ions in 
which a State brings a prosecution after the Federal conviction is ob- 
tained. One of the proposed sections( 8 706) states a general legislatire 
policy on the question, daling with Federal prosecution after prose- 
cution by s State or foreign country Another ($707) deds with the 
converse situat.ion in which Stat8 prosecution follows Federal con- 
viction or acquittal-by means of a procedure only the Congress can 
establish. 

The draft proposes such other reforms as: (a) barring multiple 
trials for charges based on essentinllj the same or related conduct, even 
though technically not the same offense; nnd (b) defining the circum- 
stances in which n second trial is permissible after a first trial is ter- 
ininated before reaching a conclusion. 

The draft also codifies n number of existing judge-made rules, in- 
cluding those t.l~nt (a) allow conviction of an included offense which 
is not explicitly charged in the indictment or information, but the 
included offense need not. be submitted to the jury unless there is a 
rtvtional basis for q u i t t i n  of the inclusive offense and convicting of 
the included offense, and (6 permit the appellate court to enter judg- 
ment for an included offense if the inclusive offense is dismissed for 
insufficiency of the evidence after verdict. 

'E.g., 18 U.S.C. 55 659, 660. 1992. 2117. 

(331 



Section 703 focuses on those situations where more than one offense 

e premise of this draft is that the problem of multiple offenses is 
not so much one of metaphysics or lo 'c as it is one of penal adminis- 
tration. It is not so much a matter of t ? e number of offenses for which 
a person shall stand convicted, but of how offenders should be dealt 
rmth and the duration of permissible punishment reasonably deter- 
mined. I f  this approach is recognized the need to reform existing law 
becomes clear. 

Them are at least three kinds of situations that give rise to multiple 
offenses : 

(a) Most of t.he attention of the draft statute is directed at those 
situations in which one act may consthte t ~ o  or more includable of- 
fenses. This category includes not only the familiar lesser included 
offense, but also those situations, many of which will be remedied in 
the new Code, in which a single act 1s punishable under a special as 



well as a general statute, such as bank rubbery nnd n yeneql robbery 
statute. It also includes situations in which a slngle nctivity IS divided 
into different independent parcels different stages of which are made 
sepantely criminal. Examples o$ this include the attempt and the 
consummated crime, burg1 and l a m y ,  or unlawful entry and 
robbery under the FederaJTank Robbery A& This estegory slm 
includes situations in which the existence of a specific state of mind 
enhances the seriousness of the basic crime. Finally, there are situations 
in which different legal norms enbr into apparent or real wmpetitio? 
for the punishment of the sape a&. An example of apparent competl- 
tion mi ht be dru laws which control the importation of drugs, 9 
their sa f e, and pro %I 'bit their rescri tion except by a licensed phya- 
cian pursuant to a written oser .  d o f  these regulatory schemes are 
directed at the single end of controlling drug use and are not really 
competitive, although cases have allowed se a m h  punishments for 
violations of two or more reglato schemes y a single act of selling a E 
drugs which are illegally importe and upon which the tax has not 
been paid without a prescription. One can imagine activities whch 
riolate two entirely independent sets of norms, such as the sale of 
liquor on Sunday or the forcible r a p  of a near re la t in  

(b) A second major category of multiple offenses encompasses those 
in which different crimes are closely related in time and are all part 
of a single course of conduct. An illustration has already been pmvlded 
above in the discussion of section 495 of Title 18. The theft of a social 
security check typically involves stealing from the mail and the 
possession of stolen postal matter. The writing of the signature on the 
back of the check is one offense, the possession of the check so forged 
is a second, its presentation for payment is a third. Often, however, 

the pareelY of a course of conduct into the separate offenses does not 
involve this ind of fine logic chopping. A basic scheme to rob a bank 
is likely to involve a whole series of logically unrelated criminal a&, 
such as the theft of an automobile for a getaway car, the entry into the 
bank with firearms for purposes of committing a felony therein, the 
.actual theft, assaults upon bank employees, ofbn a Indnapping, 
the transportation of the proceeds in interstate commerce, and somF- 
times a shootaut with arresting officers. During the course of thls 
scheme interstate communications facilities may be used as well as 
the mails. Because both offenses in one episode are not inevitable, even 
thou h commonly committed topcther, the theft of the getaway car 5, and t e murder of the bank guard are regarded less as one offense than 
are the forging nnd uttering of the social security check. 

Present rules of pleading and proof also treat as multiple offenses 
for joinder purpwes a series of entirely independent crimes that are 
related in time, s11c11 as n. series of liquor store holdups or sales of 
narcotics to different persons at different times. The draft trents this 
category of mdtipla crimes primarily in the context of joint trial, 
that is, whether all related offenses may or must, be tried together. The 
sentencing part (section 3206) deals with whether a defendant con- 
victed of more than one related offense may be subjected to consecu- 
tive punishment. 

(c) A third category of multiple offenses includes those relatively 
unusual situations in which one act results in injury to tmo or more 
persons. A single muscula~ contraction around the trigger of a gun 
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may cause n bullet to pass through the bodies of n number of pelsons, 
killing one or more.? Frequently 3 is difficult ,to decide wlietlier a course 
of conduct comes under this heading or  under the second category. For 
example, the mailing of a thousand copies of n printed b M u r e  to 
different ersons on u mailing list as part of the scheme to defraud 
may be w e at is essentially one net of the defendant. Schemes to churn 
and manipulah the securities market in violntion of the Securities 
Exchange Act of 1934 may involre a whole series of transactions which 
only become criminal in the effect of their totnlity t o  manipulate the 
market rice. Violations of section 10(b) (5) of the Securities Ex- 
change g e t  may consist of n single utterance of words by n corporate 
official to a newspaper reporter who in turn disseminates these words 
tto the entire nnt,xon with the end result thnt m ~ l l ~ o n s  of persons nre 
defrauded. The Draft. does not focus spocificnlly on this category of 
multiple offenses, as these problems me best resolved by careful drnft- 
ling of the substantive provisions of the Code defining the particular 
offense. 

The .interest8 invoked.-The possibility tlint c h a w  and punish- 
ment m y  be multiplied o r  thnt successive prosecutions will be brought. 
for the same conduct offends our sensibilities in a number of w?ys. 
When separate prosecutions are threatened for n single episode of cnm- 
inn1 conduct, the traditional notions of res judicata nnd collateral es- 
toppel as well as jndicial economy argue against relitigating questions 
t ahady  resolved. A closely related idea is that the state sliduld not be 
able to pile on rosecutions and reprosecute n defendant when i t  is dis- R satisfied with t e verdict or punishment imposed after the first prosecu- 
tion. Fears of political oppression and official nbuse muse us to  refuse 
to  allow the state to npply t*he maxim, "If nt first you don't succeed, - - .  

of c h a r m  and ~unishrnent, in n single criminal 
proceeding &ems to be at  vnsance with at lenst two relited policies. 
One is that the legislature, by fixing a punishment for n crime, has 
determined the maximum level of penalty for thnt conduct. When the 
prosecutor is permitted to multiply a single nct and to convert it into 
a series of cnminal acts, each carrying cumulative punishment, this 
legislative policy is defeated. A second basic idea is thac for one m?n 
there should be one punishment; that is, that, the criminal penalt.ies 
are not so much directed toward retribution nnd the rindication of 
past conduct as they are ainled townrd the offender IS n person, h ~ s  
correctionnl needs, nnd the protection of society. (Deterrence is irrele- 
vant as tl correctional considemtion \rlien the commission of a second 
offense is essentinl to mnke the commission of the first worthwhile.) 
It is hard to argue thnt persons who commit violations of the various 
subheading of section 495 of Title 18 in n single forgery of a check 
are more dangerous than persons who simply put their signature on 
the check, or who pass it. The logic of atomizing offenses is diflicult 
to accept in any event, but it becomes nonsensical when we recognize 
that the issue is bnsicnlly one which approprintely is decided in terms 
of the social danger or correctional needs of the offender. If we are 
concerned with tho ultimate social reintegrntion of the offender there 
ought to be a way for a man to make quits of his criminal career and 

' Ladner v. United Btatee, 358 U.S. 189 (1958). 



to wipe +,he whole slate clean at one time. He should be able to emerge 
from the criminal system confident that he isn't ing to be hit with & stale charges, detainers, and further prosecution. of these interests 
compel a policy that q u i r e s  n state to punish once and not to multiply 
thnt punishment by artlficinl distinctions of pleading and proof. 

3. Xu7tip7e Charges.-4umulntive pressures lead prosecutors to 
multiply the individual counts in an indiotment or information. There 
is n high degree of uncertainty at the time of charge as to just what 
the proof at trial will be. The speed which is essential to a humane and 
efficient system of criminal admnistrstion compounds this uncertainty, 
for a prosecutor often must draw the charge very shortly after the 
crime or arrest. and is not free to engage in extensive discovery and 
investigation while the defendnnt is in custody awaiting trial. 

The sixth amendment. right to n grand jury indictment has been 
understood severely to restrict the prosecutor's right to amend indict- 
ments, and this combines with the rules conce m y  variance to placa 
a heavy penalty on the prosecutor who does not p ead to cover every 
contingency of proof at, trial. Returning to the hypothetical concern- 
ing the forgery of the social security check, reliance solely u 

d r a  forgery charge is likely to lead to disaster if, as is too often sn y the 
case, the expert handwriting witness lacks edibility or the person 
who accepted the check proves a weak identification witness at trial. 
In such a situation, however, it is likely that the theft of the in$ru- 
ment from the mail or its ossession by the aefendant can inde- 
pendently proved without t R ese weak witnesses. 

Rules of criminal pleading also lead a prosecutor to break down 
his charge into as many counts of individual offenses as possible. The 
prosecutor is justifiably a prehensive of violating the hypertechnical 
rules of multiplicity and !iuplicity which are said to be related to the 
defendant's sixth amendment right to be specificdy informed of the 
precise charges against him. A pnrnllel pressure is exerted by the prose- 
cutor's desire to present the judge and jury with narrow, clear 
issues of fact. 

The dynamics of criminal justice ~dministration also contribute to 
the multiplication of charges. Most criminal charges are disposed of 
by a plea of guilty, which often is the product of e licit or tacit ne- 
gotiations between prosecutor nnd defense counsel. x e  mumultiplieation 
of chares proyides both 1 a ~ ~ m - s  with leverage for peptiation, even 
when as tt pract~cal matter there can be only one conviction or sentence 
and the likelihood of consecutive sentences is remote. Often n defend- 
ant, can be persuaded to plead p i l t y  to one charge on the assurance 
thnt the remnining 27 counts will be dismissed. Some judges express 
resentment when n prosecutor resents a 1 count indictment or in- 
formation, mmplnining that tfis u n d d j  restricts their sentencing 
flexibility. 

Finally, the impnct of the multiplicity of charges on proof at trial 
must. be recopnized. Some judges will not allow proof of similar acts 
not charged In the indictment and sometimes a prosecutor will be lim- 
ited in showing the entire transaction if it includes other criminal 
offenses not charged. All of these pressures to char as large a number 
of offenses as possible tend to be aggravated by t k e prasecutor's per- 
ception of himself as the avenging agent of society. Certain1 there 
is often more emot.ion than sense in the 100 count indictment, g ut the 



existin rules provide .few countervailing pwsyres, or: even escapes, 
throug f 1 which the prosecutor can avoid the multiplication of charges. 

Turnin to the proposed draft of section 703(1), it candidly must 
be noted t f iat the revision does 1it.tle to  relieve the pressures that lead 
the prosecutor to overcharge and, therefore, holds litle hoee of reduc- 
ing the likelihood of overchar@ng. The thrust of section r03(1) is to 
make clear the prosecutor's right to charge n defendant with each 
offense established by his conduct. and to place 110 limit on the number 
of charges that may be brought on the basis of one act or transaction. 
The pressures for overcharging come primarily from basic organiza- 
tional and d amic aspects of the prosecutorial system of criminal 
justice, as we P 1 as from the substantive definitions of particular crimes, 
and to  this extent are not amendable to effective reform by 21. mere 
chnnge in plending rules. I n  sum, the approach taken in this draft is 
that of exlsting case law, which leaves problems of multiplicity of 
charges to the traditio~ial judicial remedies of the bill of particulnrs 
nnd the election between counts at the close of the government's c n ~ e . ~  
These remedies, while of limited help in preventing abuse at the plea 
negotiation stage of the case, a t  least aroid the risk that prolix p led-  
ing may have some sy~hological effect upon a jury by limiting the 
number of offenses su g mtted for its considerntion.' 

4. ~Vul t i p l e  Trials.-Issues of joinder nnd severance are largely be- 
yond the swpe of the Code, but it is impossible to deal with the pmb- 
lems of multiple charges without considering whether sttcli clmrges 
may be tried together or, conversely, whether multiple chnrges may be 
tried separately nncl successively. As n general principle, it, would np- 
pear in everyone's interest to dispose of all charges arising out of n 
single criminal transaction in a single trial nnd to dispose of all out- 
standing criminal chnrges against a single defendant a t  one time. The 
defendant is likely to object to this procedure when codefendants a? 
involved :ml testimony against them ma prejudice his case. He IS 
also likely to object when this joinder res d ts in a curnulntion of m-enk 
cases against him in which the rrhole is much greater than the sum of 
the arts. 

&ere are a few situations in which one can justify n prosecuto<s not 
bringing all charges h o r n  to him against n single defendant at one 
time. More often, the second prosecution is il means of obtnining re- 
dress for what the rosecutor considers nn unjustifiably lenient result 
in the first cnse or o ! maintaining lererage against. a defendant lie hopes 
will cooperate by testifying or proridmg inforlnation sought by the 
government. As prol)osed in section 703(2), mnng of the problems of 
multiple charges can be ameliorated by a rule of compulsory joinder 
of criminnl charges in which the prosecutor rmd defendnnt are given 
the right to more for a severance in those cases in which the joined 
trial would prejudice their interests. 

' United State8 v. Uniwraab C.I.T. Credit Corp.. 344 U.S. 218. 225 (1052) : "A 
cirnftsman of an indictment mny charge crime in n vndety of forms to nvdd 
fntnl vnrin~~re of the evidence. He mag cast the indictment in seveml counts 
whether the body of fncts upon which the indictment Is based gives rise to only 
one criminal offense or to more thnn one To be sure, the defendnnt mny rnll upon 
the prosecutor to elect or. hy nsking for n bill of particulnrs, to render the various 
counts more smiflc." 
' Unitsd f3tatea v. Ketchurn. 320 F2d 3, 8 (2d Cir. 1 W )  : United Mate8 v. 

Mamber, 127 F. Supp. 925 (D. Mas. 1955). 



Such an approach would not be without its costs. As one commen- 
tator has noted : 

By eliminating the opportunity for afterthought, compul- 
sory joinder would deprive the prosecutor of the means to 
correct what he considers tt failure of justice. Thus put on 
notice that there will be no secqnd chance, the prosecutor.% 
probable reaction will be to n~ll t lply and m a p 1  t.lm ~OSSI- T ble offenses within n single indictment, thereby en mcing the 
likelihood of conviction, and the chance of cumulative 
punishment. 

One result of a compulsory joinder provision would be to substantiall 
raise the price on faulty pleadings b a rosecutor. In an age in whic d ' 1  4 
civil pleadings have gained g w t  exi ility, i t  would seem undesir- 
able to further increase the reoccupation wlth technical precision of 
pleading in criminal cases. &he vitality of the higlil technical a B proach can be seen in such cases as Stirone v. United totes, 361 u.5: 
212 (1060), and United States v. Consolidated Laundries Gorp., 291 
F. 2d 563,571-572 (2d Cir. 1061) ; see also the dissent of Harlan, J.l in 
Rumell v. United States, 360 U.S. 749,. 781, 792 (1962). A solution 
to this difficulty might be freer pemssion to use superseding or 
amended indictments for trial and g;eater tolerance for variation or 
amendments of a relatively minor sort to  cure difficulties that arise a t  
trial or to conform the pleadings to the proof as  is permitted under 
the civil rules. 

Proposed subsections (2) and original (3) * of section 703 are derived 
from the hlodel Penal C0de.O The drnft requires that all offenses arising 
out of the same conduct or episode and known to the prosecutor a t  
the time of indictment be joined in single prosecution. Some problems 
created by a compulsory joinder provision can be mitigated if the 
court is granted authority to order separate trials in appropriate cases, 
as  provided in original subsaction (3). 

The compulsory joinder r d e  is consistent ni th existing government 
administrative polic mder  the so-called Petite rule. In Petite v. 
United States, 361 ds. 529 (1860), the defendant was prosecuted in 
two different district courts for false statements arising out of t.he 
same deportation proceeding: He pleaded nolo contendere to a con- 
spiracy charge in one district, tmd the government dismissed the re- 
maining counts of the indictment. Subsequently he was indicted in 
another district for suborning perjury in the same proceeding. The 
subornation in question had been alleged as an overt act in the con- 
spiracy indictment. to ~ h i c l l  the defendant pleaded nolo contendere. 

Wipes. Criminal Rule8 f 807[3], 8 ~~OORE's FEDEB~L PRACTICE 8-59 (1967). 
'The draft originally had n subsection (3) which read as follows: 
" (3) Authority of Court to Order SeparateTrials. When a defendant is charged 

with two or more offenses, the court on its own motion or motion of the govern- 
meut or the defendant may order ally such charge to be tried separately if the 
court LR .mtisfied that justice w, requires." 

This wus eliminated as being essentially procedural and tbus beyond the scope 
of the proposed Code. 

'The phraseology of the drnft seeks to preserve the rlrtues of both the orighal 
Model l'enal Code version (section 1.08 (2)  and (3) of Tentative Draft So. 5 
(19556) ). and section 1.07 (2)  ~ n d  (3)  of the later Proposed Official Draft See abo 
MICH. REV. CRIU. CODE 6 1!50 (2),  (3) (Finn1 Draft 1067). Cf. PBOPOBEU N.P. 
CBIM. PBOC. LAW f 20.20 (3) (1907). 



Before the Su reme Court, the vernment asked that the conviction 
be vacated an 2' the case remand 3' with directions to dismiss the indict- 
ment on the ground that i t  was the general policy of the Fedeml gov- 
ernment "that several offenses arising out of a single transaction should 
be all d and tried together and should not be made the bnsis of 
multip P e prosecutions, the policy dictated by considerations both with 
fairness to defendnnts and the efficiency and orderly law- enforce- 
ment." ? 

A different appronch is recommended in standards recently adopted 
b the American Bnr Association. See ABA PROJECT ON MI- 
&AND- FOR CILIMTAL JUSTICE, JOINDER AND SEVERANCE 51.3 

the defendant must 
related offenses or 

he knew he was 

that time, or for some othcr 

motion for 'oinder mas denied or the defendant's right of joinder was 
waived or the court makes the same determinntion as quoted above for 
the motion for joinder. 

The ABA a proach puts the burden on the defendant and has the 
virtue of avoicfmg severance hearings in those instances in rhich the 
defendant considers i t  in his best interest not to consolidate r e l a 9  
offenses. As will be noted below, a motion by the defendant is essential 
if the jurisdictional bar to consolidation is to be ovexcome, in the case 
of multidistrict char Except for the shift in the burden of raising 
the issue, the essentia y sspeds of the draft nnd the ABA proposal are 
similar. The ABA approach was not adopted because it seems im- 
portant that the burden of go' forward on char 

fir 7 r be 
u n the prosecution, not the efense. On p u n  of basic fa~rness, 
e ciency, and practicality the defendant should not be laced in the P position in which he a n  obtain protection from piecemen prosecution 
only by asking to be prosecuted on charges which the government has 
known about but has not been disposed to proceed on. Stating the 
snme point afhrmtively, i t  seems desirable tr, mc)tivatc the prosecution 
at the time it begins court p r d i n g s  to consider the entire picture 
known to it and to present all charges that mi ht feasibly be joined 
which it may wish to brin against the defenfant at that one t h e .  f Special prosecution prob ems are encountered in the Federal 
when a nationwide criminal scheme may give rise to separate o Zdem enses 
m a number of districts or when a peripatetic offender commits distinct 
offenses around the country. The government may not h able to 
charge all offensea in a single district under existing venue rules, which 
are based on the sixth amendment to the Constitution. To the extent 
that this is a constitutional matter of jurisdictional significance, the 
compulsory joinder ban of section 703(2) ns drafted docs not apply, 

'381 U.S. at W. See a b o  United gtatee v. American Honda M o t m  Co.. 271 F. 
Supp. 979 (ND. Gal. 1987) : United Stotea v. American Honda M o t w  Co., 273 F. 
8npp 810 (N.D. Ill. 1967) : Of., United States v. Amffioan Hondu Motor Co., 289 
B. supp. 277 ( S.D. OMO 1988). 



since the offenses are not within the jurisdiction of a single court. The 
potential for successive prosecutions could be reduced mthout consti- 
tutional difficulty, but not eliminated, by a broader Federal criminal 
venue provision allowing prosecution in a single district for all offenses 
thst are part of a scheme, plan, episode, or course of conduct that take 
place in more than one district. Compare 18 U.S.C. 8 3237. RE@ 18, 
20, and 21 of the Federal Rules of Criminal Procedure now permit such 
transfers only when requested by the defendant because of prejudice 
or convenience of witnesses or for purposes of guilty or nolo contendere 
pleas. These provisions should be broadened to permit consohdation 
on a defendant's motion when 1111 oflenses are part of a single scheme. 
It would seem generally in  the interest of both the government and 
the defendant to dispose of all charges arising out of a multidistrict 
scheme in one prosecution. 

The law should permit the consolidation in one district of all prose- 
cutions involving the same defendant, even if the crimes charged nre 
unrelated. If ind~ctments have been returned in more hhan one distnct 
the defendant should be permitted to move that they be consolidated 
in one proceeding and to elect whether he wants them tried separably 
or jointly. Either by Federal Rule or statute, provision would have to 
be made to permit consolidntion without re-presentation to a grand 
jury and to overcome venue problems. As mentioned, rule 20 of the 
Federal Rules permits such consolidation only when the defendant 
pleads guilty or nolo contendere. While the court should have power 
to deny consolidation when it involves undue inconvenience to wit- 
nesses or when there are codefendants, the basic rule should favor 
consolidation. 

Other special problems are created by multiple charges, multip!e 
trials, and multiple convictions of conspiracy charges. What consti- 
tutes a single conspiracy and what delimits its scope and duration are 
substantive aspects of conspiracy law and they will be dealt with 
elsewhere. 

It should be noted that the authority to grant separate trials (in orig- 
inal subsection (3) *) is broader than that n80eSSg,q to sever offenses to 
be joined under subsection (2). The reason is that this provision will be 
the only statutory authority for severance and, in order to avoid any 
misunderstanding, should be a9 broad ns the aubhority for permissive 
joinder granted m rule 8 (a) of the Federal Rules of Criminal Proce- 
dure. Crimes may be joined although "not based on the same conduct 
or arising out of the same episode." See, e.g.. Drew v. U&ted S-, 
331 F. 2d 85, 90 (D.C. Cir. 1964), in which the court noted that two 
robberies of dairy stores 2% weeks apart could be joined in one indict- 
ment and trial, unless such 'oinder would be rejudicial to the de- 
fendant. In taking this bron er nppronch, the raft follows existing 
rule 14. 

d A' 
5. MuZtipZe Convictions.--Should there be some limitation upon 

multiple convictions! I t  is clear that reguldion of the number of the 
charges in the indictment is n d e d  since this will affect the way the 
m&r is presented to the jury m d  also evidentiary questions on trial. 
It is also clear that there must be a regulation of multiple trials and 
multiple punishments since these obviously have the most serious 

*See note p 337, aupra. 



effect upon the defendant and upon the government. I f  char,ges, trials, 
and punishments are controlled, what need is there to control muiltiple 
convictions? It might be simpler to permit the jury to convict on any 
count charged in the indictment. m d  limit the sentences that might be 
imposed on these various convictions. 

Existing Fedeml law does place limitations on multiple convictions. 
Uilanovich v. United States, 365 U.S. 551 (l96l), directly considers 
this issue, holding tli& merely settin aside multiple sentences may be % inadequate relief and that it is for t e jury to decide upon which of 
two adequately proved char (aiding ancl abetting a theft, and 
receipt of its proceeds) there s f? ould be a conviction. It is not. clear from 
the majority opinion in Nilimwz.ich whether the decision rests on con- 
stitutional grounds. 

The second major reason for controlling multiple convictions is that 
the collateral effects of conviction are gorenled by H. perplexing variet.y 
of Sate and Federnl statutes. Multiple offender status, eligibility for 
probation and parole, m d  n variety of other t41ing-s may be influenced 
by the number of convictions which an offender has suffered. Since i t  
does not seem possible to deal direct.1~ wit.11 .the vices which may flow 
from improper use,of multiple offender status, it may be desirable to 
control the multiplicity of convictions a t  their source. 

Ultimately the issue boils down to  the choice whether the judge or 
the jury shall determine which of the several offenses of which eri- 
donce will support n conviction shall be the basis of punishment. I f  
multiple convictions are permitted but there can be only one sentence, 
in effect it is t.he judge who chooses among the possibilities  hen 
irn osing sentence. I f  only one conviction is permitted the jury mill 
ma k e that choice. The draft adopts the 1:ttter choice and is derived 
from section 1.07 (1) of the Model Penal Code.* 

6. ~ W t i p l e  Pu~zz'8hment.-llle question of xnultiple punishment is 
dealt ~ i t . h  in the sentencing part of the Code. Clearly the prerent.ion 
of undue accumulation of punish~nent lies at the ver heart of the z multiple crime problem as  well as the more narroF pro lem of double 
jeopardy. Both this draft and section 3206 of the sentencing part take 
a p i t i o n  quite strongly opposed to the multiplication of pun~shments 
in common multiple offense sltu a t' lorn. 

*Drnft section 703 originally htld a subse@tion which read a s  follows: 
(4) Nultiple Convictions. A defendant mag not be convicted or sen- 

tenced for more thnn one offense t o  the extent 
(n )  one offense consists only of a conspiracy or other fornl of p r e p  

ration to commit the other : or 
(b )  inconsistent findings of fact a r e  required t o  establish the crrm- 

mission of the offenws ; or 
(c)  the offenses differ only in that  one is defined ,to prohibit a desig- 

nated kind of concloct generally and the otlirr to  prohibit a specific 
instnnce of such conduct ; or  

(d) the offense i s  defined as a continuing C O I I ~ S ~  of conduct nnd the 
defendant's course of conduct was uninterrnpttxl, linless the lnw prorides 
thnt  specific periods of such conduct constitute separnte offenses: 

(e) one offense iq included in the other. ~3 defined in subsection ( 5 )  
of this section. 

Submragmphs ( a )  and (c) now n p p r  in  &on .1206(2) of the S tuar  Drnft as 
a limitation on sentencing. Subparagraph (e )  remains in section 703 (3) a s  n l i d -  
,tation on convictions. Subparagraph (b) is  present case law and, ns such, remains 
n limitation on conviction. Subparagraph ( d )  is deleted a s  king, eswntinl l~,  a 
statement of what  constitrrtes one crime, rather thnn n lh i tn t ion  on con~ictions 
when two crimes mur. 



-4 major source of dispute and difficulty concerning unishment for P mult.iple offenses has been the so-called Blockburger or ' same evidence" 
rule ~ l i i d ~  ~errni ts  consecutive or cumnlatire punishment for offenses 
arising out of a single criminal transaction so long as  there is some 
slight variation in the elements of proof required for the two offenses. 
In Blockbwger v. United Statczs, 284 US. 299 (1932), a sQ1e sale of 
narcotics was penalized cumulatively as two offe11~es--sellmg drugs 
not in a stamped package and selling drugs not ursuant to a written 
order. In Gore r. United State*. 357 US. 386 &958), a comparable 
single narcotics sale was divided into three counts with cumulative 
punishment. B7ockburger stakes the "same evidence" test as follows: 

m e r e  the same act or transaction constitutes a violation 
of two distinct statutory provisions, the test to be applied to 
determine whether there are two offenses or only one, is 
whether each provision requires proof of an additional fact 
which the other does not. 

I t  seems beyond argument that the appropriate sentence and the 
number of years for ~ h i c h  a man shall be punished for an offense 
is not rationally a function of the number of statutory riolations into 
~rhich his conduot may be parsed by a clever pleader. The Draft, there- 
fore, is careful not t o  use the Blockburger approach and to this extent 
changes existing Federal lam. 

7. ImIded 0fenses.-Subsections (3),  (1), and (5) of section 703 
establish rules regarding included offenses. What constitutes an in- 
cluded offense is set forth in subparagraphs (a) ,  (b), and (c) of 
subsection (3). The definition of included offenses in this provision 
is identical to the Model Penal Code, seetion 1.07(4), with the addition 
of criminal facilitation, which-as proposed for the new Cod+mill 
sometimes be an included offense to accomplice liability. 

The provision permitting conviction of the included offense even 
though it is not explicitly charged is consistent with existing rule 
31(c) of the Federal Rules of Criminal Procedure, which permits 
conriction of all offenses "necessarily included" in charged offenses 
and of attempts to conunit such offenses. 

The basic principle of subsection (4)-that the trial judge need 
not instruct the jury with respect to an included offense unless there 
is a rational btlsis in the evidence for a verdict acquitting the defendant 
of the offense charged tlnd convicting him of the included offense--is 
in accord with long standing F d e r x l  1a-c.O 

While the purpose of subsection (4) is to make it clear that a 
defendant is not entitled to have an included offense submitted where 
there is no rational basis for it, the draft- is permissive and irnpliedly 
the court may submit it in such n situation. The draft  follows the 
Model Penal Code and several State statutes in khis regard, essen- 
fially permitting the court to charge *the jury in a way that  may result 
in an irrational included offense conviction. There is little case law 
on this subject and no Federal xnthorities have been found. The pmb- 
lem \ras debated :it some leiqth by the American Lar Instit.ute," and 

' 3% U.S. at 3M. 
' Sparf  v. United States, 1% U.S. 51. 63 (16%). 
" E.g., JIo. Ra: STAT. 5 3.58.220 (1949 ) ; N.M. STAT. 5 41-13-1 (1981). " &I Proceedings 143-50 (lB). 



tho formulation adopted in this draft was selected to enable the 
rosecutor and judge greater flexibility by allowing the jury a ~ i -  

h i t y  of choosing a lesser conviction when the lesser offense is not 
necessarily technically an included one. A defendant sometimes may 
prefer to gamble on an acquittal for the major offense rather than 
allow tho j th; p i b i l i t g  of a compromise verdict on the lesser 
crime. On ba ance owever, it would seam preferable to permit the 
judge to seek a more just result by allowing him. without defense 
re uest, to charge the lesser offense. 1 second complication is presented by the doctrine recently an- 
nounced in Sumone v. United States, 380 U.S. 343, 349450 (1965) : 

The basic principles controlling whether or not a lesser- 
included offense charge should be giren in a particular case 
hare been settled by this Court. Rule .3l(c) of the Federal 
Rules of Criminal Procedure provides, in relerant part, that 
the 'defendant may be found guilty of an offense necessarily 
included in the offense charged.' Thns, '[iln a case where 
some of the elements of the crime charged themselves consti- 
tute a lesser crime, the defendant, if the evidence 
i t  . . . [is] entitled to an instruction which 
a finding of guilt of the lesser offense.' Berra r. 
supra, a t  134,76 S. Ct. at  688. See Stevenson v. United States, 
162 U.S. 313. . . . Burt a lesser-offense charge is  not proper 
where, on the evidence presented, the factual issues to be 
resolved b the jury are the snme as to both the lesser and 
grenter o f f   en.^. Berm r. United States, supra: Sparf v. 
United States, 156 U.S. 51, 63-64. . . . I n  other words, the 
lesser offense must be included within but not, on the facts 
of the case, be completely encompassed by the grenter. A 
lesser-included offense instruction is only pro r where the 

eater offense requires the jury to E d  a disputed 
factual e ement \vhich is not required for conviction of the charged F 
lesser-included offense. Berra v. Enited States, supra; Sparf 
v. United States, supra, 156U.S. a t  63-64. 

I n  its note 6, the Court said: 
This Court has long recognized that to hold otherwise 

would only invite the jury to pick between the felony and the 
misdemeanor so as to det+rlnine the punishment to be imposed, 
a duty Congress has traditionally left to the judge. . . . 

I n  part this problem is one the Commission must resolve in definin e substantive offenses and in deciding the extent to which a court sha 1 
be authorized to attach less stringent penalties, such as misdemea?or 
rather than felony status, after a conriction. The San.sone doctflne 
seems dubious, for one would think that it, is the traditional rovmce 
of the jury, as well as the prosecutor and judge, to convict o f a lesser 
offense in situations where t,he felony charge seems unduly harsh. 
In any event, these situations am not ones in which there is a rational 
basis for acquittal on one charge and conviction on the other since the 
crimes chnrged are coextensive. The section as drafted, thsrefore, is 
not inconsistent with Sunsone. 

Subsection (5) permits the trial court on a motion for a new trial 
after verdict or an nppellnter court to entor judwent  for rt lesser 



offense without necessity of a new trial when a review of the evidence ' 

shows insuilicient evidence to sup ort the conviction but sutficient evi- 
dence to support a l-r chaxge. !hu restah Federal case law.? 

8. Succe8eive Pro8ecuEione.-The first &ion of the proposed draft 
statute deals with multiple offenses in a single prosecution while the 
remaining sections deal with situations in which a defendant is rose- P cuted more than onca for related offenses. These sections inc ude a 

restatsment of the doctrine of double 'eo ardy and the 
pleas statutO?' o autrefois convict and autrefois acquit. d e % asic rules am 
contained in section 704 and are derived directly from the Model Penal 
Code formulation These provisions are a restatement of exist' law 
and work no substantial changes in the Federal case law o n x u b l e  
'eopardy. In subsection (a) the draft rovision follows v. 
bnitsd S t a h ,  355 U.S. 184 (1957), in ho P ding thst conviction of an 
included offense serves as acquittal of any greater offenses charged 
and bars conviction of the more serious offense on retrial. 

There am two major branches to the bsr to subsequent Federal 
prosecution creclted by section 704. The first, in subsections (a) and 

nerally reflects the double 'eopardy, autrefois convict root to 
&&ing second p-utions. &e wand branch, subsection (b), 
is derived from a different conceptual basis and incorporates doctrrnes 
of res judicata and collateral estoppel. Instances in which this second 
set of principles mi ht apply include findings that the statute of limi- 
tations has run or 5 etamination that a defendant has been granted 
immunity or was previously convicted or pardoned.18 

Subsection (d) deals with those situabons in which the trial is 
aborted after jeo ardy attaches but before conclusion. This is the 
on1 area covered y the section which is a matter of current liti ation B i 

%, 
Li an serious difference of res ectable opinion. The draft is sirm ar to 

the Model Penal Code and is lieved to refiect the views of the major- 
ity opinion in all pertinent court decisions. All agree with the prin- 
ciple that onca a trial starts jeopardy attaches and t.he prosecution 
must stand or fall on its performanca at the trial, but this is tempered 
by recoetion of the force of Mr. Justice Story's position allowing 
broad discretion to the trial judge to grant a mistrial with the possi- 
bility of retrial : l4 

m ] e  think, that in all cases of this nature, the law has 
invested courts of justice with the authority to discharge a 
jury fmm giving any verdict, whenever, in their opinion, tak- 
mg all the circumstances into consideration, there is a mani- 
fest necessity for the act, or the ends of public justice would 
otherwise be defeated. They are to exercise a sound discretion 
on the subject; and i t  is impossible to define all the circum- 
stances, which would render it proper to interfere. To be sure, 
the power ought to be used with the greatest caution, under 
urgent circumstanoes, and for very plain and obvious 
causes. . . . 

E.g., United States v. Cfongoll, 858 F.2d 4-39 (3d Cir. 1986) ; RoMnaon v. 
United 8lates. 333 F.2d 323 (8th Cir. 1084) : United Stotea v. Wilson. 284 F.Zd 
407 (4th Cir. 1980). 

IJ Bee UnUed Btotes v. Oppenhefmer, 242 U.S. 85 (lBl6). 
United States v. Perez, 22 U.S. (9 Wheat) 256 (1824). 



The problem lies in drawing a line between pl- on the aecused 
the burden of being required to go to trial R, second time and accom- 
modatin those extraordina circumstances requiring termination of 
a trial w f ich are not the fau ? t of court or of the prosecution. ,Judicial 
opinion divides on the extent to which the prosecution should be an 
insurer, taking the full burden of such extraordinary circumstances 
when they arise. The draft is explicit, however, that the prosecution 
cannot create the terminatin circumstances with intent to get the 
opportunity to start over, at f east without the consent of t.he defense. 

The proposed draft statute and existing case law appear to draw 
the line a t  those situations where a key witness failed to appear 
although attempts were made to subpena him. Speaking for the Court 
in Downum v. United States, 372 U.S. 734,735-36 (1963), Mr. Justice 
Douglas stated the problem : 

From United States v. Perez, 9 Wheat. 579, decided in 1824, 
to Qori r. United States, 367 U. S. 364, decided in 1961, i t  has 
been agreed that there are occasions when a second trial may 
be had although the jury impaneled for the first trial was dis- 
charged without reaching a verdict and without the defend- 
ant's consent. The classic example is a mistrial because the 
jury is unable to agree. . . . I n  T a d e  v. Bwnter. 336 US. 
684, the tactical problems of an army in the field were held to 
justify the withdrawal of a court-martial proceeding and the 
commencement of another one on a later day. Discovery by the 
judge during a trial that a member or members of the jury 
were biased pro or con one side has been held to warrant dis- 
charge of the jury m d  direction of a new trial . . . . At times 
the valued right of a defendant to have his trial completed 
by the particular tribunal summoned to sit in jud ent on 
lnm may be subordinated to the public i n t e r e s t w  y len there 
is an imperious necessity to do so . . . . Differences have arisen 
as to the application of the principle . . . . Rarassment of an 
accused bv successix-e prosecutions or declaration of a mistrial 
so as to  afford the prosecution a more favorable opport~mity to 
convict are examples when jeopardy attaches . . . . But those 
extreme cases do not mark the limits of the parantee. The 
discretion to  discharge the jury before it has reached a verdict 
is to be exercised 'only in very extraordinary and str ikhg 
c i r c ~ i ~ a n c e s , '  to use the worcls of Mr. Justice Story in 
United States v. (7001idge, 25 Fed. Cas. 622,623. For the pro- 
hibition of the Double Jeopardy Clause is 'not against being 
twice punished, but against being twice pnt in jeoparcly.: . . . 

The cases dealin with the wide variety of situations that arise are 
reviewed in 0r&d, Douhle Jeo aaldy in Federa2 Crln~inal Cases. 3 
CAL. TIT. L. REV. 76 (1967), and f%xm. DOUBLE JEOPABDY. 3947,83- 
92 (1969). 

'fhe ~ & d e r a l  Penal Code on successive prosecutions must consider 
two corn l i c a h g  factors : 

(a)  ~ { o s e  situations in which the second prosecution is not for 
violation of the same statnto provision or on precisely the same 

to the first prosecution; 
'9 evidence, but is for conduct c osely related to that which gave rise 



(b) Those sikuations in which successive prosecutions are instituted 
b Merent  jurisdictions, particularly where one prosecution is by a 
&ate and the other is by the Federal government. 

9. S a m  Offense Problem-What standard determines whether the 
second prosecution is for the "same offense" as the first and therefore 
is barred by the double jeopardy doctrine? The answer to this question 
is by no means clear under existing Federal case law. Fortunately, 
whatever reason may have existed for believing that the Blockburger 
rule that any additional fact distinguishes offenses, is to be applied to 
successive prosecutions as well as multiple charges in a single prosecu- 
tion, has been cast in doubt by recent cases. In  particular, A&-. Justice 
Brennan's se~arate  opinion in Abbate v. United States, 359 US. 
(1959), speci&cally rGects the Blockburger approach : l5 

Obviously separate prosecutions of the same criminal con- 
duct can be far more effectively used by a prosecutor to harass 
an accused than can the imposition of consecutive sentences 
for rarions aspects of that conduct. It is always wit.hin the 
discretion of the trial judge whether to impose consecutive or 
concurrent sentences, whereas, unless the Fifth Amendment 
applies, it would be solely within the prosecutor's discretion to 
brmg successive prosecutions based on the same acts, thereby 
reqmring the accused to defend himself more than once. 
Furthermore, separate prosecutions, unlike multiple punish- 
ments based on one trial, raise the possibility of an accused 
acquitted by one jury being subsequently convicted by another 
for essentially the same conduct. Sea Eo v. New Jersey, 
supra; of. Ciucci v. IUinoia, 356 US. 571. $us to permit the 
Government statutorily to multiply the number of offenses 
resulting from the same acts, and to allow succassive 
prosecutions of the several offenses rather than merely the 
mposition of consecutive sentences after one trial of those of - 
fenses, would enable the Government to "wear the accused 
out by a multitude of cases with accumulated trials." Pdko 
v. Connecticut, 302 U.S. 319, 328. Repetitive harassment in 
such a manner goes to the heart of the Fifth Amendment pro- 
tection. This protection cannot be thwarted either b~ the 
"same evidence" test or because the conduct offends different 
federal statutes prc&ect,inq different federal inter-. The 
prime consideration is the protection of the accused from 
the harassment of successive prosecutions, and not the justi- 
fication for or policy behind the statutes violated by the ac- 
cused. If the same acts violate different federal statutes pro- 
tecting separate federal intererts those interests can be ade- 
quately protected at a single trial by the im osition of sepa- 
rate sentences for each statute violated. e.g., Bell v. 
United States, 349 U.S. 81,82-83; Gore v. United Stetes, 357 
U.S. 386. 

At another place in the opinion Justice Brennan forcefully states 
his view of t,he rule: "[I] think i t  clear t.hat successive ~ e d e r a l  prose- 
cut.ions of the same person based on the same acts are prohibited by the 

359 U.S. at 199-200. 



Fifth Amendment even though brought wlcler fedeta1 statutes requir- 
ing different evidcnce and protecting different federal interests." lo It 
must be noted that this was a separate opinion by Justice Brennan. The 
other members of the Court &d not reach this issue in deciding the 
case. 

This d n ~ f t ,  in section 705, adopts the position of the M d e l  Penal 
Code and Justice Brennan by barring successive trials of charges 
which should have been prosecuted together under the compulso 7; joinder provisions. The proposed basic rule thus mould be that a 
charges based on the same conduct or criminal episode must be brought 
in a single prosecution. 

This IS consistent with existing go~ernment administrative policy 
under the so-called Petite 

10. Dud  Sovereignty: There State Ha8 Prosecuted First.-Double 
jeopardy doctrine is not now undomtmd to bar successive prosecu- 
tions by a State and the Federal vernment. Federal doctrine as 
recent1 wnfimed by the Supreme 6'=' ourt in dbbate v. C1nited States. 
359 lJ.8. 187 (1959), is that the national government nnd the StHXes 
are separate sovereignties and that acts violntin the criminal statutes 
of both 're rise to  entirely separate crimes w ich may be tried and 
punishefsuoeeni~~e~y : 

f 
Every citizen of the United States is also a citizen of a State 

or territory. He  may be a i d  to owe allegiance to two sov- 
ereigns, and may be liable to punishment for an infraction 
of the laws of either. The same act may be an offense or trans- 
gression of the laws of both. . . . Moore v, Illinois, 55 U.S. 
(14 IIow.) l4,2l (1852). 

We have here two sovereignties, deriving power from dif- 
ferent sources, capable of dealing with the same subject 
matter within the same territory . . . . Each government in 
determining what shall be an offense against its peace and 
dignity is exercising its o m  sovereignty, not that of the other. 

It follows that an ack denounced ns a crime by both na- 
tional and state sorereimties is an offense against the peace 
and di ity of both and may be punished by each. The Fifth  meng gent, like all the other guaranties in the first eight 
amendments, applies only to proceedings by the Federal 
Government, . . . and thedouble jeopardy therein forbidden 
is a second pmsxution under authority of the Federal Gov- 
ernment after a first trial for the same offense under the 
same authority. United States r. Lama, 260 US. 377 at 
382 (1922). 

The reaction to the dbbnfe decison and its companion CAW Rtzrtkus 
v. /Zlinob, 359 US. 121 (1959). vhich considered the converse problem 
of prosecution by a State follorring a Federal prosecution, has been 
intense and generally unfavonble. T i th in  a month of the decisions 
the Attorney General announced n Fedewl policy highly restrictive 

"359 U.S. at 187. 
It gee pumgruph 4, supra. gee alxo the dimssioq.at pp. 343-845. supra, con- 

cerning the epednl ~uccessive proskcatdon problems encountered 1n the Fedmul 
system. 



of Federal prosecutions following n State prosecution for "substan- 
tially the same act or a d s "  More significantly later Supreme Court 
decisions in cognate criminal administrative helds have made deep 
inroads on the separate soverei ty concept.lb While it is possible to 
distin ish those cases from Ab ate and Bartkwr: there is quite strong %" g: 
poun for Mr. dustice Hnrlon's recent dictum that the Coun has 
'abolished the two sovereignties rule." Stevens v. Narks, 383 U.S. 
234, 250 (1966). Moreover, it appoars that a third of the States have 
passed statutes forbidding prosecutom to retry a man already. ac- 
quitted or convicted by the Federal gorernment for the same crirmnal 
act.'# Finally, a number of provisions of Title 18 already forbid Federal 
prosecutions following State prosecutions for specific 

In light of all of these developments it seems clear thrtt the proposed 
new Code should adopt a genernl Federal rule severely restrictin Ssm- cessive Federal prosecution for conduct already prosecuted b a t a h  

The drrtft, in section 706, has ndopted the Model Penal C e formu- 
lation of such a rule., althou h this formulation is not TFithout difficul- 
ties.* The most notable prob f em is in defining those situations in which 
the subsequent Federal prosemtion is for "the same offense" and 
therefore 1s barred. The Model Penal Code formulation raises the 
definitional problems of the Blockburger rule and is unattractive f o ~  
that reason. At the same the, the broader formulation generally for- 
bidding subsequent rosecution for the same acts, condud or transac- R tion would create ot er difficulties. Federal and State penal intere* 
are not always identical and an overly broad provision might forecloy 
vindication of very important Federal interests. A current example zs 
suggested b United States v. Guest, 383 U.S. 745 (1966), a rosecu- 
tion under t i e  Civil Rights Act of several persons (who bad a legedl K murdered Lemuel Penn, a N e v  Army officer traveling throug 
Georgia) for violation of Penn s Federal right of interstate travel. 

The Federal prosecytion m s  precipitated by the defendants' acquit- 
tal on murder charges by a State jury. There are strong inde endent P Federal interests in prosecuting the perpetrators of such acts. ndeed, 
n major reason for the existence of the 
clearly a sense that protection of Federal 
tion often was defeated or inade uate and a tation. A double jeopardy stan ard which does not recognize these 
independent interests may unduly encroach upon the national poaer. 

The solution proposed in this draft announces a general ruling 
barring subsequent prosecution 'by the United State where a State 

"See, e.g., Elkin8 v. United Gtatea, 364 U.S. 206 (1960), and Murphy v. Water- 
front Comm'n, 378 U.S. 52 (1%). 

"Comment, Sumasioe Prosecutha by State and Federal Ootlernmenta for 
Onensea Aria'ng Out of Bame Act, 44 M I X ~ .  L. ELEv. 534. 539n. 31 (1BBO) ; Maher, 
Double Jeopardy and FederalM, 50 MINN. L. BEV. 607. 608n.8 (1966). 

.DSee, e.g., 18 U.8.0. 1s 659. 660. 19W 3117. 
*Originally subparagraphs ( i )  and ( i i )  of subsection (a)  of sections 7W7W 

appeared at the ends of the sections after the requLrement of AWorney General 
certiflcation. Thus, both Attorney General certiflcation and a diKerent hnrm or 
nonconsummation was required. This was changed to follow exiuting Federal law 
mow closely. Under 'the Study Draft if there is a different harm or nonconsum- 
mation, no certification is needed. Even if the harm Is not substantially different 
and the second offense was consummated when the flwt trial began. there can 
still b e  a -second -tion by the other sovereignty if the Attorney General 
makes the proper certification. The blodel Penal Code would absolutely bar a 
second prosecution in that situation. 



has prevonsly brought a prosecution based on the same conduct or 
arising from the same criminal episode. ,4 limited exception is pro- 
vided for cases in which the Attorneg General certifies to the district 
mnrt  that the gover~unental interests of the Vnited States would be 
uncluly ancl substantially damaged if the Federal prosecution is barred, 
and the court determines that the Federal statute is aimed at a sub- 
stantially different harm or e ~ i l  than the statute upon which the 
State prosecution was brought. The standard of "undi~e and substan- 
tial harm" to the governmental interests of the United States may seem 
vwle and not of great help. The intent is to convey two ideas: (a)  ithat 
the appropriate approach to the problem is a c61se-by-cm consiclera- 
tion of the governmental interests in~olred ; and (b) that the stand- 
ard by which the gorenunent:~ showing shonld be be made is to be a 
high one. 

Th'e draft departs from the Model Penal Code in making previous 
prosecution nnder the laws of another country a bar to proescution by 
the United States. Other modern penal code revisions are split or 
ambiguous on this oint, mhkh would seem more si lificant for a 
Federal than for a !&ate penal law.21 The p~ovision t f ~ t  subseqoent 
proseent~ions shonlcl be barred represents a return to the position taken 
by the American Law Institute in the 1935 double jeopardy study, sec- 
t4ion 15. This departure is considered appropriate, since the bar created 
by the section as non- drafted is not absolute and can be lowered upon 
a finding of the court and determination of the Attorney General. 
Federal prosecution for crimes nl~eady punished b r  another country 
would seem unusual at best, and ]nost likely to occur in cases having 
strong political dimensions or those in which there is the most, direct 
sort of threat against Federal governmental interests (theft from or 
fraud upon the gorernnmnt). ,i rather strict standard, requiring 
caution and deliberntion before the second prosecution is brought. 
seems particularly appropriate. 

The basic solution to the dnal sovereignty problem suggested by this 
draft wetion inevitably will be unpopular with those who consider 
the Abbate decision wise in end result, as well as wit.ll the many ob- 
serrers who consider that decision m o n g  as a matter of constitutional 
law. The effect of the settion as now drafted sholzld be to prevent suc- 
cessive Federal prosecutions in all but the niost ~musunl sorts of cases: 
but, by permitting such prosec,ution in exceptional circumstances, the 
draft does imply the const.ittuionality of such p m u t i o n .  

This provision thus creates a presumptive bar -inst successive 
prosecution ancl brings to bear npon the determination of the issue both 
a judicial assessment of the facts r i n t l  an aclministrative determination 
of the overnmental interests of the United States by the ,4ttorney 
Genera f . This npnroach coclifies existing Federal practice under At- 
torney General Ropers' memo~.nncl~un to United States Attorneys 
following Sbbute .  This tends to insure that the matter receives care- 
f d  attention a t  the policymaking level of government before an 
applicat,ion is made to the court for successive prosecution. Where 
deternlinations both by trlle Attorney General and by the court are not 
made, the prxsecution is barred. 

" Sce SIOLEB, DOWLE JEOPARDY, 120-22,225 (1060). 



11. Dual Sovereignty: Where Federal Govemtment Prosecutes 
First.-Additional diiculties are presented by the converse situation, 
when n State seeks to prosecute on the basis of conduct which has al- 
ready resulted in a Federnl prosecution. It sems clear on the basis of 
existing law that Co ess has power to preempt a State's criminal 
jurisdiction, to forbid y t ie State to prosecute an offense, or  to grant an 
immunitg to an offender where such steps are necessary to protect 
Federal mterests." This is the approach genernll taken in Federal 
testimonial immunity from State I- i' ere the interests of 
the United States in the correction of offenders against its laws 
appears strong enough to justify forbidding the States to interfere 
with the sound correction:~l planning by subsequent prosecution ark- 
in out of the same conduct. 5 more difficult question is presented as to whether all State prose- 
cutions should be barred or whether, as is the case with successive Bed- 
eral prosecutions, there should be provision for s~~ccessive prosecutions 
in limited circumstances. I f  thc dbbate and Rartkus decisions are not 
accurate statements of the constitutional doctrine of double jeopardy, 
then, of course, there can be no successive prosecutions in any arcurn- 
stances. While this draft takes the position thnt those decisions are un- 
sound, i t  accepts t.heir doctrinal validity as a statement of the consti- 
tutional rules of double jeopardy. I t  therefore permits a procedure 
comparable to that prorlded Federal prosecutions follo 
prosecutions, under which successire State rosecution 
mitted upon application by the Governor of a !he.* 

The application setting forth tho State interest is to be made by the 
Governor, since t.he function of t4he State Attorne General vanes so 
mnrtodlg from Stoite to State. In some Stntea the l t turney General is 
primarily concerned with civil, rather than criminal, matters and 
would not be the appropriate official tomake the decision. 

The significance of "unduly and substantially" damaged is the same 
as in section 706 but, in addition, there is added the criterion that the 
interests of the United States would not be impaired. 

Difficult was encountered in deciding whether a State or  Federnl T court shou d make the determination that the governmental interests 
of the State would be nncluly nnd substantially damaged if the prose- 
cution is barred. This draft tsntatirely places this responsibility on 
the Chief duclge of the US. Court of Appeals for the circuit in which 
the State is located, but no fi1-m vierrs are entertained on this point. 
Difficulty might be encountered if an attempt was made b~ a con- 

ional act to confer jurisdiction on State courts to make such a 
E m i n a t i o n  rrithout reference to existing State jurisdictional stat- 

" Pm?tnjtlvania r. Scbon. %-@ 17.S. 197 (1956). 
" Brmms v. Walker, 1G1 U.S. 691 (18%) ; 18 C.S.C. 8 s  lXA(b) ,  1406, 3486(c).  
*The draft originally provided thnt the Chief Judge of U.S. Court of Appeals 

for the j~idicinl circuit in which Stntc is  located made the decision upon applicn- 
tion of the Gorernm of the State. This was changed in the Study Draft. The Gorer- 
nor is not in n position to certify thnt U.S. interests would not be impaired. Add- 
ing the determination of the I1.S. Attorney General to that of the Gorernor 
would make the procedure quite complex. This procedure, being so similar to the 
one in the pmwling seetion, should be governed by the same criteria and givlnp; 
the initial determination to the Attorney General in both instances should 
result in a unified approach to the problem. 



u b s  It is felt that there may be pafticular problems if this responsi- 
bility to make a determination wlmh may  be contrary to that of a 
Governor's certificate is iven to a single U.S. district judge, and it is 
for this reason that the &ef judge of the court of appeals was chosen. 

12. General Exceptions to Bar Againsf Successise  prosecution.^,- 
Section 708 explicitly sets forth exceptions to the bar against sucmssive 
prosecutions provided in sections 704-707. Subsection (a) deals +t.h 
a prosecution which was void because the court lacked jurisdiction, and 
subsect.ion (c) with a prosecution declared invalid by subsequent 
proceedings attacking the judgment. Roth are declarations of existing 
lam.*' 

Subseotion (b) is adopted from the Model Penal Code and the pro- 
posed New York Criminal Procedure Law (520.20(2) ). I t  is designed 
to a\-oid the danger created by expansion of protection a g d  succes- 
sive prosecutions t.liat a defendant may fraudulently procure the first 
prosecution for a lesser offense. In  a system of cnrninal justice ad- 
ministration as complex as that in this cpu~try, in which there are 
librally thousrtncis of coordinate prosecutlve agencies, there rnust be 
some safeguard against the corrupt extension of immunity. 

,"Gee United Gtatea v. Tateo, 377 US. 463 (1%) ; United State8 v. Ball, 163 
U.S. 662,6694370 (1896). 



COMMENT 

CRIMINAL ATTEMPT AND CRIMINAL SOLICITATION : 
SECTIONS 1001 AND 1003 

(Green, Pochoda; April 10, 1968) 

The sections proposed are intended to provide, for the first time in 
the history of the Federal criminal law, general provisions on attempt 
and solicitat.ion applicable to every Federal criminal offense. In addi- 
tion, they are designed to provide--again for the first time in the Fed- 
eral system-statutory definitions of what wnstitutes an attempt and a 
solicitation, setting forth standards as to requisite intent and r uisite 

"$ conduct, and dealmg uniformly with such questions as impossi ility, 
corroboration, renunciation, punishment and incapacity of the actor. 
b o t h e r  astute, not et drafted, will deal with the consequences of the 
fact that attempt an g solicitation are included offenses, i.e., always es- 
tablished when the completed offense is proved. Among the questions 
to be dealt with there are whether the included offense must be charged 
and whether there can be double punishment. 

Attempt and solicitation, common law crimes can have considerable 
sigdieaneo in a modern Federal Criminal dode. Although, -when 
viewed as unsuccessfiil efforts to commit crime, their specific prohibi- 
tion probably has little deterrent effect, attempt and solicitation of- 
fenses hare purposes consistent with current penological t-. 
These purposes hal-e been stated as follows : 

First: When a person is seriously dedicated to commission 
of a crime, t.here is obviously need for a firm legal basis for 
the intenention of the agencies of law enforcement to prevent 
its consummation. In  determining that basis, there must be 
attention to the danger of abuse; equivocal behavior may be 
misconstrued by an unfriendly eye as pre aration to commit 

?h a crime. It is no less important, on the ot er side, that lines 
should not be d r a m  so rigidly that the police confront insolu- 
ble dilemmas in deciding when to intervene, facing the risk 
that if they wait t.he crime may be conunitted while ~f they act 
they may not yet. have any valid charge. 

Second: Conduct designed to cause or culminate in the com- 
mission of a crime obviouslv yields an indication that the ac- 
tor is disposed towards such activity, not alone on this occa- 
sion but on others. There is a need,. therefore, subject again 
to proper safeguards, for a legal basis upon which the special 
danger that such individuals present may be assessed and 
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dealt with. They must be made amenable to the corrective ' 
process that the law provides. 

Thid: Finally, and quits apart from t,hese considerations 
of prevention, when the actor's failure to commit the substap- 
tive offense is due to a fortuity, as when the bullet niisses m 
attempted murder or when the expected response to solicita- 
tion is ~ i th l i e ld ,  his exculpation on that round vould in- 
volve inequality of treatlnellt that would s 6 ock t.he common 
sense of justice. Such s sitnation is unthinkable in any ma- 
ture system, dwigned to s e r e  the proper goals of penal lav. 
See Monn, PENAL CODE 8 1.0'2 (Tent. Draft No. 4, 1955). 
(MODFI, PENAL CODE Article 5, Comment a t  25 (Tent. Draft 
No. 10,1960) ) . 

1. Backgwund.-Although there has never 'been a geneid attempt 
statute in the Federal system, this does not mean that attempts h a w  
not been punishable, at least with respect to certain crimes. In the ab- 
senco of a Federal criminal common law, however, punislunent of the 
attempt could only be accomplished by explicitly prohibiting the at- 
tempt in-t.he definition of a specific offense. While there are many such 
statutes, this approach has led to many absurd omissions, for example, 
nttempts in relation to the following offenses : embezzlement of any 
"record, voucher, money or tlling of value" of the United States or of 
any department. or  agency thereof (18 U.S.C. 5 641) ; embezzlement 
of any property of ralne of nay bank which is a member of the Federal 
Reserve or is insured by the Federal Deposit Insurance Corporation 
(18 U.S.C. $8 655, 656) ; stenling of any goods or chattels which are 
a part of an interstate or foreign shipment (18 U.S.C. 659) ; dis- 
closure of classified information to an unauthorized person (18 U.S.C. 
6 798) : robbery within the special maritime jnrisdiction and territorial 
jurisdict.ion of the United States (18 U.S.C. 5 2111) : robbery of prop- 
erty belonging to t.lm Vnited States (18 l7.S.C. s 2112) and smuggling 
merchandise into the United States (18 U.S.C. 5 545) .I 

This approach has also led to needless repetition of attempt lan- 
p a g e  in numerous specific crimes. Typical examples are: 

. TVhoever . . . communicates, delivers, or. transmits, or at- 
tempts to wmmunicnte, deliver, or transmit, t o  any foreign 
government . . . (18 U.S.C. 8 794) 

In Kecli v. United States. 172 U.S. 434 (18W), the Court found no violation of 
section 28G.7 of the Revised Statutes. which contained the same basic language a s  

' the present 18 U.8.C. .FAR, although the e-ridence presented demonstrnted the 
defendant'? clear intent to smuggle diamonds into the TTnited States, nnd that the 
diamonds had been concealed and transported by ship from Belgium to the port 
of Philadelphia. The Court stated that: 

while it [section 284351 embrares the act  of smuggling or clandes- 
tine introduction, I t  does not include mere attempts to commit the 
same. . . . I t  was, indeed. argued a t  bar that, a s  the concealment of goods 
a t  the time of entering the waters of the United States tended to render 
possible a subsequent smuggling. therefom such acts should be con- 
sidered and treated a s  smuggling; but this contention overlooks the 
plain distinction between the nttempt to commit an offense and its actual 
commission. (172 U.S. a t  444.) 



Whoever . . . millfull prevents, obstructs, impedes, or in- 
terferes with, or mill d ly attempts to prevent, obstruct, im- 
pede or interfere with . . . any order . . . of a court of the 
United States. (18 U.S.C. 5 1509) 

W~oever  forges, counterfeits, or stenls, or attempts t o  forge, 
counterfeit, or steal . . . (18 U.S.C. 8 2197) 

Whoever . . . passes, utters, publishes, or sells, or  attempts 
to pass, u e r ,  publish or sell, . . . any . . . counterfeited, or 
altered obl~gat~on . . . of tho United States. (18 U.S.C. $471) 

Generally speaking, moreover, where the present Federal statutes 
seek to encompass an attempt, there is no elaboration as to what con- 
stitutes an  attempt. As indicated by the examples above, t.he statutes 
merely state that an nttompt to do the acts listed constitutes tile crime. 
There is no definition, for extunple, of horn close to commission one 
must come before being held liable for the attempt. 

It is true, however, that in many instances acts short of infliction 
of t,lw ult.imate harm, which can be regarded as attempts, are specially 
prohibited. Sometimes this is done in the statute which prohibits 
the ultimate harm, defining as criminal both efforts to obtain the pro- 
hibited result as well as the prohibited result itself. Examples are: 

Whoever, under a threat of informing. . . d . n d a  or re- 
ceives any money or other valuable t h n g  . . . (18 U.S.C. 
S 873) 
0 - - - I  

Whoever falsely assumes or  pretends to be an officer . . . of 
the United States . . . and . . . in such ~retended character 
demands or obtains any money, paper, dkument or thing of 
value . . . (18 1T.S.C. 5 912) 

Jforeorer, many statutes define as a separate crime conduct which 
is only a step toward commission of a more serious harm. It is not 
always clear, h o ~ e r e r ,  whether such conduct is made a crime jn order 
to punish its attempt relationship to a more serious harm or In order 
to e q m s s  the basis for Federal jurisdiction orer the ultimate offense. 
Such jurisdictional conduct is sometimes merely prepamto?, such as 
trareline in interstate commerce. Exilmples of such LLattempt' crimes-- 
in nddit~on to burglary nnd assault with intent to commit murder, etc., 
which are traditional-are as follows: 

Whoever travels in interstate . . . commerce, or uses any 
facility in interstate . . . commerca . . . with intent to 
. . . promote, manage., establish, carry on . . . any unlam- 
ful artivity. . . . (18 1J.S.C. 8 1952) 

Whoever, knowingly and with intent to d e h u d  the United 
States . . . possesses any false, altered, forged, or counter- 
feited writing or document for the urpose cif enabling an- 
other to obtain from the United &ates . . . any sum of 
money. . . . (18 U.S.C. 5 1002) 

Whoever, having devised or intending to derise any 
scheme or  artifice to defmud, or for obtaining money or  
property by menns of false or fmudulent pretenses, mpr* 
sentations, or promises, . . . places in any post, office . . . 
any nntter or thing vhatever to be sent or delivered by the 
Post Office Department, or takes or receives therefrom any 
such matter or thing. . . . (18 U.S.C. 5 1341) 



Whoever . . . controls, holds or possesses any plate, stone, 
or other thing, . . . from which . . . may be printed any 
counterfeit note, bond, obligation or other security. . . . (18 
U.S.C. 8 481) 

2. Advantages of Praposed Athnpt  Statute.-As is manifest from 
the foregoing description of the present Federal approach to unish- 
ment of attempts, there can be considerable improvement by a$opting 
an attempt provision of general applicability. It nil1 avoid gaps, 
simplify definitions of crimes and permit elimination of mnnv statutes 
which merely pmhibit conduct amounting to an attempt "I'he Fed- 
eral system appears to be t o d a ~  the only jurisdiction in the United 
S t a h  in which there is no general attempt law.2 This is probably the 
result of a combination of the factors that there is no common law 
of Federal crimes and that Federal criminal law, despite its revisions 
nnd codifications, has grown in a haphazard fashion. mhahver the 
reason, however. the change is long overdue. 

Enactment of a general attempt statute also would afford an op- 
portunity to establish a, uniform treatment policy relatin the at- 
tempt penalty to the penalty for the crime nttempted, nn% to give 
statutory content to the m-eaning of attempt. Not only can Congress 
express itself on several important issues which arise in this a m  
of the criminal law, but also the need for uniform rules in the Fed- 
eral system is imperative. Present Federal law on some issues, such 
as proximity of the act to commission of the crime, is chaotic. (See 
discussion under paragraph 4, infm.) On other potential issues there 
appear to be no Federal decisions, so that the Federal courts must 
estnblish the law by choosing among diver nt State precedentq3 
n process which becomes even less desirable as t y e States improve upon 
their own precedents by new statutory formulae.' 

3. Definition of Attempt: Repisite Intent.-Implicit in the no- 
tion of attempt is the requirement that whatever the person is doinc 
is being done with the p u r m e  of committinq a crime. Present Fed- 
eral csso law recognizes this? Proposed section 1001 makes this re- 
quirement explicit by reqniring that the conduct be intentionally en- 
gaged in but otherwise with the culpability required for the ~ffense.~ 

'Colorado was the only other jurisdiction: but a chnnge has already been 
recommended t o  its legislatnre and may have been enacted. The various State 
attempt statutes a r e  compfld in MODEL * A L  CODE (1 501, Appendix a t  76 
( F n t  Draft  No. 10, 1980). 

See IIoou. ~ A I .  CODE $ 501, Appendix a t  76-81 ('lknt. Draft No. 10, 1960). 
for an example of the wide range of positions adopted by the various State 
courts on the question of what constitutes a n  attempt. 
' All of the recent State revisions, enacted or  proposed, elaborate on the mean- 

ing of attempt and addrear such isms a s  the requisite intent and act. and 
questions of impoeeibility and renunciation. See, e-g., PROPOS~, D m  Crrru. CODE 
5 309 (Final Draft 1SBi) : Iu. ELET. STAT, C. 38, f 8 4  (1985) ; Mxmi. REV. CBIM. 
CODE $ 1001 (Final Draft  1967) : Mmx. STAT. AXN. $609.17 (1963) : N.P. Rev. 
PEX. LAW g 110.00 ( McKinney 1967) : P B O P ~ ~ E U  OBIM. CODE FOE PA. f 501 (1967). 

Eg., United States r. Stephens. 12 F. 52 (9th Cir. 1882) ; United State8 r. 
Bokrr, 129 F. Supp. 684 ( S.D. CaL l%5). 

* I t  ubould be noted that  the requirement of intentional conduct is for the pur- 
pose of excluding from the attempt area the attempt to commit a crime where the 
result, even though not intended, is a n  element of the crime. An exanlple is 
negligent honlicide. The fact that  death has resulted has turned the negligent act 
into n crime. The ruere performance of the negligent act is not an uttempt to com- 
niit negligent honlidde, even though death could have resulted. 



There is no clear pattern in modern Code revisions as to what is the 
most desirable way to define the requisite intent. One formulation re- 
quires that the person be acting "with the kind of culpability other- 
wise required for commission of the crime," but "purposely" with re- 
spect to "a course of conduct planned to culminate in commission of the 
crime." ' Thus, if as to sonm elements of the subtantire crime he need 
only be actin recklessly, tlint is all that would be required for the % attmnpt as to t ose elenlents. " 

The requirement of the requisite criminal intent is set forth in a num- 
ber of recent State revisions, however, as only "intent to 001xunit n 
crime." * 

The proposal here is somewhat of a hybrid of these two approaches. 
-4t the same time that i t  eliminates some of the former formulation for 
purposes of economy (". . . course of conduct planned to culminate 
m commission of the crime . . ."), it is explicit that, except for the 
intentional conduct constituting the substantial step, the requisite 
culpability is that provided for in the definition of the offense. Not 
only is such a formulation more precise, but also it has the virtue of 
emphnsizing the fact that in t,he proposed new Code we recognize, by 
precise definition and use of terns, that different elements of a crime 
may require afferent kinds of culpability. 

A Definition of Attempt: ReprnXte Act.-The most difEcult prob- 
lem in the area of attempts is determining when the person who ps- 
sesses the requisite intent hns done enough to warrant his being held li- 
able for a criminal act. At  present there is no clear line of appronch 
which could be regarded ns "the Federal law." 

Like the courts in many jurisdictions, the Federal courts sought to 
improve on the old common law distinction between "mere prepnra- 
tion," which is not an attempt, and conduct beyond that, which con- 
stitutes an attempt. The range of possible substitutions for that dis- 
tinction, as reflected in the development of case law in many jurisdic- 
tions, is shorn in the Model Penal Code commentary. (See MODEL 
PESAI. CODE 8 5.01 (1) (c), Comment a t  39-48 (Tent. Draft No. 10, 
1960)). I n  recent Federnl cases two different tests have been applied. 
One is the so-called "dangerous proximity" test, adopted by Judge 
harried Hand in a case in which the defendnnt (Judith Coplon) 

' T h i ~  language is used in Penn~ylvnnia and in the Model Penal Code. PRO- 
WSLXJ CRIY. CODE FOE PA. 8 501 ( a )  (1967) : XODEL PENAL CODE j 5.01(1) (P.O.D. 
I F ) .  

The Model Penal Code oflers this example : 
Suppose . . . that  it is  n federal offense to  kill or injure a n  FBI agent 
and that  recklessness or even negligence with respect t o  the identity 
of the r i c t ln~  a s  a n  agent firifflees for commission of the crime. There 
would be nu attempt to kill or injure such a n  agent . . . if the actor 
with recklessness o r  n e g l i ~ e ~ ~ c e  ns to the omcia1 position of the rictim 
attempts to kill o r  injure him. . . . [Tlhe killing or  injuring would be 
the required purpose: the fact that the victim is an agent would be 
only n circumstanw a s  to which the actor hnd the kind of culpability 
otherwise required for  the commission of the crime. 

M ~ D E L  PESAL CODE j 501. Comment nt 27-28 (Tent. Draft No. 10, 1980). 
MIPI'S. STATS. ASI. g f309.17(1) (1963): S.T. M. h-. LAW 8 ll0.00 (Mc- 

Kinnep 1967) : IL REV. STAT. C. 83.8 8-4 ( a )  (196.5) (intent to commit a epeciflc of- 
fense) : MIOH. REV. GRIM. CODE. B 1001 (1)  (1987) (intent to commit a specific 
offense). 



arrested before passing classified government documents which were 
in her purse to her paramour : lo 

[Plreparation is not an attempt. But some prepamtiom 
may amount to an nttempt. I t  is a question of degree. I f  the 
preparation comes very near to the accomplishment of the 
act, the intent to complete i t  renders the milne so probnbk that 
the act will be a misdemeanor. although there is still ,z locus 
poenitentiae, in the need of n further exertion of the wi l l  to 
complete the crime. (Emphasis added.) 

A different test mas used in a case in which the defendant wqs 
charged with using communicntion f acilities in attempting $0 commit 
the crime of ilkgally irnport.inp narcotic d r u p ,  having malled IE let- 
ter to a Mexlcan manufacturer of heroin in which he asked to purchase 
some. The court said :I1 

To attempt to do an act does not imply a completion of the 
act, or in fact any definite progress toward it. ,Any effort or 
endeavor to  effect, the act will satisfy the terms of the law. 

Perhaps this confusion surrounding attempt 1mv is epitomized by 
n Supreme Court opinion which defined the word "endeavor," em- 
ployed in a statute prohibiting the corrupt .influencing of a juror. 
The Court tried to distinguish that word from the word "attempt" 
in order to avoid the confusion surrounding the latter, even though, 
by ordinary understanding and even dictionnry d e h i t i  on, "attempt" 
is equivalent to "endeavor." I n  United States v. Ru88elt. 255 U.S. 138 
(1921), the defendant had spoken to the wife of n potential petit juror 
to h d  out his disposition toward the accused in a coming trial, indi- 
cating that he vanted to know because he did not want to pay money to 
someone who would not vote for acquittal. The government charged 
that this was the defendant's way of con~eying an offer to the juror. 

lo United States v. Coplon, 185 F. 2d 629, 633 (2d Cir. 1950) (quoting Holmes. J., 
in  Commonwealth v. Penelee. 177 Mass. 267. 272, 59 N.E. 55, W (1Wl) ), cert. 
denied. 342 U.S. 920 (1952). 
" Unffed s tates  r. Robles. 1% F. Supp. 82, 85 (N.D. Cal. 1960). A recent com- 

pilation of model instructions for Federal judges adopts the language used by 
the court in  Roble8 a s  the definition of attempt. MA TEE^ & DEVITT, FEDERAL 
JURY PRACTICE LKD IRBTBU~IOXB (1865). See also. United State8 v. Debolt, 25.3 
F. 78 (S.D. Ohio 1918), where the court stated : 

To attempt to  cause a thing t o  be done is an attempt to  &ect or  bring 
about the doing of that  thing. Advising and attempting to influence the 
doing of a thing is a means, nnd o f t m  a most potent means, of effecting 
or accomplishing the desired result. Mere words may constitute the 
offense of a n  attempt when they solicit the commission of a crime. 
283 F. a t  82.) 

The facts involved in the case of Limited Stale8 v. Btephene. 1 2  F. 52, 56-57 
(C.C.D. Ore. 1882), were analogous to those in Roblca. but a different decision 
was reached because the court used a different standard in judging the esistence 
of an attempt. In Stephen8 i t  was demonskrated that  the defendnnt intended to 
introduce liquor illegally into Alashx, and had made a n  offer t o  purchase the 
liquor in Sam Francisco. The court employed a "last prosimate act" test, stating 
that even if the Liquor had been purchased.that would Iw 

merely n preparatory act, indifferent in i ts  character, of which the law, 
lacking the omniscience of Deity, cannot take cognizance. . . . [i]t is  
cloubtful whether the attempt, or the nct necessary to  constitute it. ran 
be committed until the liquor is taken so near to some point of . . . 
Alaska a s  to render it  convenient to  introduce it  from there, or to make 
i t  manifest that surh was the present purpose of the pnrties concerned. 

The sume result might be reached uuder the statute proposed here, but by a 
diberent route. 



I n  response to the defendant's argument on appeal that this was at 
most n preparation for an attempt and not an attempt itself, the Churt 
said : l2 

The word of the section is "endeavor", and by using i t  the 
section got rid of the technicalities which might be urged ns 
besetting the word "attempt", and it. describes any effort or 
essny to do or tlccomplish the evil purpose that the section was 
enacted to prevent. 

The formulation proposed here for the new Criminal Code differs 
from both of the above, nlthou h leaning more to the "any act" test 
than to the "proximity" tests. T f e shift is one of emphasis: from what 
remains to be done to what has already been done. The language 
"substantial step" is referred over "any act" because i t  connotes 
something more than t 1 e most remote preparation. It is the language 
used in the Model Penal Code, the Illmois revision, and in the pro- 
posed'revisions in Pennsylvania and Delarare.ls 

More significant than the choice of "substantial step" over "my 
act" is the proposed rovision wlrich describes a substantial step as 
being "strongly corm 6 orative of the firmness of the actor% intent to 
complete the cammission of the offense." (The same requirement could 
be imposed, of course, even if the language is "any act".) I t s  purpose 
is to avoid the ssibility that guilt wdl be predicated in effect, upon 
declarations o K r i m i n a ~  intsnt. '&Thinking out loud" coupled with 
some equivocal act would otherwise constitute a sufficient basis for 
conviction. It is believed thnt the better approach, consistent with 
Feden11 law which presently requires independent corroboration oT n 
confession or ndn~iss ion,~~ is to require thnt the conduct itself corrobo- 
rate that the actor mennt what he said. This is substantially the 
r uirement, by judicial interpretation, of "any act" in Michigan 
a% is substantially the rule in other states with similar statutory 
formulrltions, as well as being recommended by the Model Penal 
Code.lo The single difference in the language proposed here is thnt 
the conduct must corroborate the *'firmness" of the criminal intent. 
It is believed to be more p r e c i ~ q u i v o c a l  intent is not enough-and 
poses the issue of the probability of completion in the light of the 
nature of the final act required and the nature of the commitment by 
the preparatory act performed. 

I¶ ',-- -XI U.S. a t  143. The language cited from Cnited State8 v. Robles. supra, 
indicates that  the court there used the word "endeavor" interchangeably with 
"attempt" in a n  effort to  And that  the defendant's acts were covered by the 
relevant attempt provision. I n  snpport of this position the court in Roblea citm 
the RuaaeU decision, which, a s  noted, t i e s  to distinguish between these two 
n o r d a  

U M ~ ~ ~ : ~ .  PESAL CODE f~ 5.01 (1) (P.O.D. 1962) ; ILL. REV. STAT. c 38, 8 M ( a )  
(19.51) ; PIUIPOEED CRIY. CODE FOB PA. f 501(a) (1967) : PBomsm DEL CRIY. 
ConE 0 310 (Final Draft 1967). This langaage was originally proposed in the 
KenT Tork revision, but was changed prior to enactment to  "conduct which tends 
to effect the commission of the c h e w  because that had been the statutory lan- 
guage fo rm~r ly  used and under it  a body of case larr had been developed. X.Y. 
REV. PEN. Law 8 110. Comment (McKinney 1967). The proposed 3Iichigan 
revision usea "any act toward the commission of the offense" for  the same 
renson: it follows the precise language of its present attempt provisions under 
which a satisfadory approach has been developed. MICH. REV. CRIM. C O ~ E  
% 1001, Comment (Final Drnft 1987). 

I' Smith v. United 8iates. 318 U.8. 147 (1954). 
'%1rc11. REV. CNM. CODE 8 1001. Cotnillent a t  83 (Final Draft 1067). 
"gee  discussion and statutes compiled in M o n a  PENAL CODE f 5.01, Comment 

a t  47-48,76 (Tent. Draf't No. 10,1060). 



A possible formulation not included here mould be one specifically 
designed to deal with the so-called LLlnst roximate act" cases. These 
are situations where a person has clone a1 f thnt m b h t  be necessary to 
cause the particular result which is an element of ;he crime, but com- 
pletion depends upon some independent occurrence, e.9.. that the 
Intended vlctinl fired tit is hit by the bullet, or is hit by the bullet and 
dies, or upon the actor's not changing his mind and undoing what he 
has done before the result occurs, e.g., not defusing the time bomb. 
Tl~ere docs not a1Ipe:ir to be any disagreement that w~ch n person has 
committed a criminal Jtempt. Modern Code revisions disagree as to 
whether it is neccssnry to have a specific provision in order to corer 
these cnses. Where such provisions have been proposed, they promde 
thnt n person has committed an attempt if :  li 

when causing a particular result is an element of the crime, 
[he, acting with the requisite culpability,] does or omits to 
do anything with the purpose of causing or with the belief 
that i t  will c-cluse such result without further condiict on his 
part. 

The purpose of such a prorision is to define an attempt without the 
requirement that. the conduct be a substantial step strongly corrobo- 
rative of the firmness of the actor's criminal purpose, albeit the formu- 
lation is confined to crimes  here causin n particular result, e.g., B death or bodily injury, is an element of t le crlme. Accordingly, the 
question is whether such an exception from the rationale for requir- 
ing corroborative conduct is necesss,ry or desirable. 

It is difficult to  conceive of situations in which the prohibited result 
could actually be caused b an intentionrd act or omission ~vllich would 
not be corroborative of t r ie firmness of the actor's criminal purpose. 
The requirement is that it hare the curroborative quality, not that it 
independently prove the actor's guilt. To the extent therefore that the 
act or omission could actuaZhj cause the result, the "substantial step" 
provision should be adequate. 

The provision previously quoted, however, makes the criminality 
of the conduct depend not upon whether it could cause the result but 
whether it was engaged in for the pzirpose of causing that result or in 
the belief that i t  would cause that result. The act or omission could 
be extremely remote or otherwise equivocal. Such cases might not 
truly be "last prosimnte act'! cases, but cases where the mture of the 
actor's belief alone, J~hether or not firmly held,. would be sufficient for 
criminal liability. The weep  of such a provision, therefore, is much 
too broad. It is believed that those cases which ought to be covered will 
be those encompassed b the '.substantis1 step'' provision, and, there- 
fore, that the provision { ased on the actor's belief alone is undesirable. 

One feature of some recent revisions derived from the Model Penal 
Code, not included in the dm.& proposed here but worthy of considera- 
tion, is the listing of kinds of conduct which should not be arbitrtrrily 
rejected as "substantial steps." That is, if they meet the requirement 

I7Tbe attempt provisions in *the Model Penal Code and the Proposed Crimes 
Code for Pennsylvanin have specific language dwling with the canuatiou of a 
particular result when that result is an element of the crime attempted. The 
statutes in New Tork, Michigan, Illinois, Delaware and Minnesota do not uingle 
out these cases from the general definition of attempt. 8ee statutes cited 8llpra 
note 4. 



of being corroborative of the firmness of the actor's criminal intent, 
they would be sufficient conduct for an attempt. Such a list might 
include the following : 

(a) lying in wait, searching for or following the contem- 
plated victim of the crime ; 

(b) enticing or seeking to entice the contemplated dctim 
of the crime to go to the place contemplated for its commis- 
sion ; 

(c) reconnoitering the place contemplated for the commis- 
sion of the crime; 

(d) unlawful entrp of a structure, vehicle or enclosure in 
which i t  is contemplated that the crime r i l l  be committed; 

(e) possession of materials to be employed in the comrnis- 
sion of the crime, which are specially designed for such un- 
lawful use or whicl~ can serve n6 lawful purpose of the actor 
under the circurnstmces ; 

( f )  possession, collection or fabrication of materials to be 
employed in the commission of the crime, a t  or near the place 
contemplated for its commission, where such possession, col- 
lection or fabrication serves no lawful purpose of the actor 
under the circumstances ; 

(g). soliciting an innocent agent to engage in conduct con- 
stitutmg an element of the crime. 

From time to time such conduct has been held insufficient as a matter 
of law, although not in the Federal system and not under the statutory 
formula, proposed here. The issue regarding their inclusion in the pro- 
posed Code is one of usefulness rather than one of necessity, with 
Congress providing a uniform guideline for the multiple Federal 
circuits. 

5. Attempt to Aid another to Commit n Crime.-Proposed sub- 
section (2) is designed to deal with the awom lice. who would be liable 
as a principal if the crime were consurmnate 1 (under a vet undraftod 
pro~ision which ~ l l  probably be similar to 18 U.S.C. 8 2), in the 
situat.ion where the crime is not in fact committed by the person he 
seeks to aid. I f ,  for example, a person prepared a fraudulent document 
for another upon which some Federal action was to be sought but the 
Federal agency involved was not deceived, the pelson preparing the 
documant. who would be liable as principal if the fraud mere con- 
sulnmated, would be guilty of c.rirnina1 attempt under this subsection. 
The lack of such a provision has not been noted in the Federal system, 
probably because, where an attempt to commit a crime has been 
punishable, i t  has been so provided in the definition of the offense to 
which the complicity provisions of 18 U.S.C. $ 2  have been applicable. 
Thus, an attempt. to erade income taws is presently an offense; and 
if someone aids the person attempting to evade taxes, 18 U.S.C. 8 2 
makes him punishable as a p r i n ~ i p a l ~ ~  In  addition, if there was an 

"United Sfnfcs r. Johnson. 310 U.9. 503 (12113) (defendants by conscionsly 
contributing to attempt of another to defeat and erade payment of income tax. 
aided nnd abetted the commission of offense of tax erasion nnd became principals 
in the common enterprise). 



understandin between the accomplice and the perpetrator, lisbility 
has been basefon conspiracy.lS 

Since attempt language will for the most part be eliminated from 
substantive offenses, the proposed provision is necessa1.y to confinue 
to allow trnditional pmsecutions, :IS with income tax evasions. Rel~ance 
on the conspiracy law is a possible alternative, but would not be wholly 
effective. Sltuatlons can be envisioned in which a person attempts to 
aid another without the latter's knowledge. The most likely cases 
are those where the unsolicited accomplice, knowing tlinl u crime is 
being attempted, enfives in c.onduct desiped to facilitate ~ t ,  such as 
leav~ng a door unlocked. I t  would be anomalous if he could not be 
prosecuted for attempting to aid the coinmission of a crime if in fact i t  
has been thwarted. 

TTTO features of this proposal should be noted. One is that i t  does 
not, specifically require-as does s~lbsection (1)-that the conduct be 
strongly corroborative of the firmness of the wtor's crinlinal purpose. 
The reason for this omission is that the provision defining accomplice 
liability will define the conduct. for which the accomplice can be held 
liable. Since the accon~plice's conduct will be the sanie whether the 
crime is committed or not committed, it is believed 3 this time that the 
complicity test for liability-in whatever form is considered a - R propriate-should govern in order to ar-oid confusion, although t e 
question may hare to be reconsidered once that section has been drafted. 
h second feature is that this provision incorporates only that )art of 1 il complicity statute which prohibits aid. I t  does not include so kiting 

and com.manding. Such acts, even when they do not meet with success, 
are expected to constitute an independent crime. (See proposed section 
1003 on criminal solicitation.) 

r 6. Impoam3ility Not a Defense.-Although there n p p r  to be no 
Federal oases dealing clearly with the question of whetiher impos- 
sibility is la defense to .n charge of attempt, that question has arisen in 
ot.her American jurisdictions and should be mt,icipated in the drafting 
of la Federal attempt statute. The question is whethsr a person should 
be prmkhnble if (a) he receives goods believing them to be stolen when, 
in fact, tihey ,are not,, (b) he shoots at a dummy believing that i t  is a 
person he intends to  kill, or  (c) with a n  intent to take its contents, he 
opens a safe which proves to be empty. This question is frequently dis- 
oussed in unhelpful terms of whehher the mistake is one of hct ,  or of 
law.2o The last sentence of proposed subsection (1) follows the view 
that such mistdies, whebher of fact. or of law, should not constitute a 
defense. * 

This approach is consistent with the 01 emhelming modern ~ i e w ,  
and is taken in the New York and Illinois Code revisions, as well as a11 
those still in the proposal stage." The reasons have been succinctly 
stated as follows 

Is 18 U.S.C. $371. See, e.g.. United States v. Knoa Coal Co., 437 F.2d S i  (3d 
Cir. 1965) (conspiracy between corporation and certain indi~duals  to evade in- 
come tax). 

pSee ,  e.&. Perkins. Crinahd Sttempt and Reluted Problems. 2 U.C.L.A. L 
REV. 319, 333 (I%%) : Keedy. Crinlinal d t t r m p t s  at Cmnnlon Law, 10'2 U. Pa. L. 
R w .  464 (1954) ; Sapre, C r i n ~ k a l  A Itetnptr, 41 E4w. L. REV. 821 (1928). 

*For a recent discussion of impossi1)ility. see A. Enker. Inrpossibility in 
Critninal dttempte-Legali ty and the Legal P r o c c s ~ ,  63 Mnx. L. REV. 6B;'i (1969). 

Seestatutes cited arcpra note 4. 
s X o ~ n  PENAL OODE 6.01, Comment at 31 (Tent. Draft So. 10, 1960). The 



I n  nll of tllehse cases (1) oriminrtl purpose has been clw.rly 
dernonstmted, (3) the actor ,has gone as far  as  he could in im- 
plementing that purpose, nncl (3 )  as a result, the actor's dnn- 
gerousness is plainly manifested. 

Concern hns been expressed tlmt such an approach permits convic- 
tion in d 1 ~ t  are cdlecl "extreme cases," such as that of the person who 
sticks $1 pin into n doll believing that it will kill the person in whose 
image the doll ~ r a s  fashiond. This concern was accomn~odnted in 
the Model Pelid Code by n provision (section 5.05(2) ) permitting the 
court in any case to lower the grade of tlie offense or. in extreme cases, 
to dismiss the prosecution where the conduct "is so inherently un- 
likely to result or culminate in the commission of a crime that neither 
such conduct nor the actor presents a public danger wamnting" 
punishment assigned to it. There is disa,oreement among recent revi- 
sions as to whether such a provision is n e c e ~ s a r y . ~  It is not followed 
here because, it is believed, such mses will fall into one of the follow- 
ing categories : 

(11) cases in which lack of mental responsibility will be n good 
defense; 

(b) ntses in which the inherent unlikelihood that the conduct 
will result or culminate in commission of the crime may- con- 
stitute a reasonable doubt #;IS to the actor's intent t o  commt tlhe 

ustifyhig exercise of diwretion by the prosecutor not t o  crin'e&i P'"=? 7 

(c) cnses in which, despite the inherent unlikelihood of succex, 
of this p:trticulnr attempt, firmness of criminal purpose is so clsnr 
that the actor should be prosecuted because, being educated by llus 
hilure, he is likely to try to achiere the sm1e result in 
more dangerous manner. 

Excluding the & f e n s  of impossibility, however, is not i n t e n d e d 7  
to permit p r m u t i o n  of :I person who bdiet-es that. he is violating n 
I:tw when, in fact. no such law exists, for exxmple, :I person who pos- 
sesses liquor in a jurisdiction which he erroneously belieres is "dry." 
Esclusion of such imnpinwry crimes would appear to be accom- 
plished by provisions in the proposed Code which state that an offense 
is only what a Federal law defines as such.* -1 belief. therefore. that 
~vhat one is doing is crimind would not. meet the requirement that 
the conduct be planned to culminate in commission of an %ffense" or 
the condition that. the Lboffense" could be committed if tlie ibttendent 
ci~rumstances were as he belierccl them t o  be. -- 

Recent statutory formulations for eliminating impossibility as n de- 
fense (lo not follow : ~ n y  one pattern. One formi11:ition defines tlie of- 
fense in such a way :IS to incliide the '*impossible" crimes within tlint 
definition: conduct constituting a "substantial step" includes tho 
phrase "under the circumstances as [the actor] belie\-es them to be." 24 

rcmlmcnt contnins tin extended discussion on eliminating "impossibility" ntr n dr- 
fense to a cl~nrge of criminal attempt. 

=Alnnng the recrnt revisions, only the Model Penal Code and the I'rnpostvl 
Crimes Code for Pennsylrnnin includr this prorision. MODEL PEXAL CODE (I 5.05 (2)  
(P.O.1). In@) : PROPOSED GRIM. CODE FOR PA. (1 505(b) ( 1 Y G i ) .  

*See, Study Draft section 301. 
" I'HOPOSEII 1)i . :~  Cnrxf.  con^ 5 XKl (Final nrnft 1 M i )  : PROPOSED Cnnr. Coor: 

Fon PA. 8 501 (1967) : MODEL PEIYAL CODE 8 501 (P.O.D. 1962). 



An alternative formulation is to state in a separate subsection the fact 
that impossibility, whether legalor factual, is not a defense.25 

The provision proposed here is that of the latter alternative. There 
are two reasons : 

(a) The clarification regarding impossibility is set forth in a sepa- 
rate sentence because it will probably be irrelevant in most prosecu- 
tions in which the attem t statute figures. Accordingly, when the court, 
in typical fashion, rea& the relevant portions of the statute to the 
jury, ~t can avoid introducing the irrelevant considerations regarding 
~mpossibility. 

(b) Explicitly referring to  factual or legal impossibility should 
help in avoiding any construction of "circumstance" which would per- 
petuate old problems; for example, is the legal status of an object 
or person a "cir~umstance."~~ 

7. Renunciation. as an 4#?7native Defen8e.-Proposed subsection 
(3) provides thnt a v o l u n h ~ y  and complete renunciation of the culp- 
able effort, is an -dinnative defense to ,z charge of attempt. In so doing 
it follows the lead of the recently rerised State Codes.27 

There ilppear to be no Federal decisions bearing directly on this 
issue, altliou h there hare been decisions in the s o m e ~ ~ h a t  analogous % situation of t e person who nithdraws from a co~lspiracy.~~ 

Withdrawal in both the conspiracy and comnplicity areas, however, 
involves ~onsiderat~ions different from renunciation in the attempt 
area, and will be dealt wit.11 in the contest* of the statutes defining 
conspiracy and complicity. 

There are two principal reasoils for allowing a defense of renuncia. 
tion. First, renunciation of culpable intent tends to negate dangerous- 
ness. As previously indicated, the exclusion of mere thoughts and pre- 
liminary acts from criminal attempt liability is based on the desire 
not to punish where there is an insufficient showing that the actor has 
a firm purpose to commit the crime contemplated. In cases yhere the 
actor has taken steps indicating prima facie sufficient firmness of 

%ILL REV. STAT. C. 38, $ M ( b )  (1961) : Jfrcn. REV. CRM. CODE 6 1001(2) 
(?pal Draft 1967) : s.'.T.  RE^. PEN. LAW fi 110.10 ( McKinney 1967). 

People v. Jnfie, 1% N.Y. 497, 78 S.E. 169 (1906) (goods receirtd a s  "stolen" 
were not such) ; State v. Taylor, 3-G Yo. 325, 1%3 S.W2d 336 (1939) (person 
bribed a s  "juror" ms not one). 

';PROPOSED DEL. CUIM. CODE fi312(2) (Final Draft 1967) : XICII. REP. CULY. 
 con^ i j  1001(3) (Final Draft 1967) ; MINN. STAT. ANX. 5 609.17(3) (1963) ; X.Y. 
REV. PES. LAW $ 35.G (McKinney 1967) ; PROPOSED CRIJI. CODE FOR PA. $ 501 (d) 
( 1967). Illinois, however, has  no statutory ~ r o r i s i o ~  on renunciation. 

gl In  the  conspiracy area the traditionnl test is whether the conspirator can 
show afflrmative withdrawal by making n clean breast to authorities or by corn- 
umnicating the  fact of his withdrawal to his coconspirators Unitcd States \'. 
Borrlli, .73B F.31 378 (2d Cir.), cert denied, 370 U.S. 080 (1965). This test has 
been developed. however, within the context of determining (a) whether the con- 
spirator can be held liable for  overt acts committed after his alleged ilthdrnwal, 
the issue arising on the questiou of whether the statute of limitations bars 
prosention or (b) whether statements of coconspirators are  admissible against 
him, a s  being made in furtherance of a conspiracy to which he is n p a r e .  These 
dfdsions deal, therefore. with the question of whether the actor will 1w liable 
for acts of others occnrring nfter his withdrnwal, not whether he  will be absolved 
of crimindl liability for what he has done up to that  point. 



purpose, he should be allowed to rebut such a conclusion by shelving 
that he has plainly cle~nonstrntecl his lack of firm purpose by com- 
pletely renouncing his intention to commit the crime. 

A second reason for :lllo\thg renunciation of culpable intent. as a 
defense to an attempt cliiirge is to encourage actors to desist from 
pressing forward with their criminal designs, thereby diminishing the 
risk t1i:lt the substantive crime will be committed. 

A common situation to wliicll this defense would apply is that of 
smuggling. I f  an item has been carefully concealed in order to evade 
a customs inspection, the \voulcl be smuggler will have renounced suffi- 
ciently to avoid prosecution if lie lists the item when asked if he 11as 
anything to declare' or otherwise avoids landing the item illegally. 

Some courts and writers disagree with this result.* The feeling is 
that once the defendant's acts have gone far  enough to make him liable 
for a criminal attempt, no subsequent repentence or change of mind or 
abstention from further crime can possible wipe away liability for 
the crime already cornmittccl-just as once the murder victim is dead 
nothing else matters. The fact is, however, that 11 person may enfingc 
in conduct for rrhich there is good reason, :ibsent renunciation, to 
make him amenable to punishment, but, he has not, so far  as he knows, 
engaged in the conduct which the law has specifically prohibited in 
the definition of the substantive offense. I f  an indiridual ~oluntnrily 
decides not to complete the specific subst:mtire crime and not to 
"break the law'' as he hno\vs it or to cause any harm. he is in a very 
different moral position from the person who goes ahead and know- 
ingly c.ommits the crime, m d  then realizes that  he was mong, and 
desires to undo any harm done. 

Of vourse the renunciation rnust be completely voluntary. By n 
'5-olunt ary" abandonment is meant a change in the actor's purpose 
reflecting a change in attitude or orientation to\vnrd the crime, what 
mar be termed repentance or change of heart. Lack of resolutjon or 
timidity may not sutlice. Ren~inciation is not voluntaq if it is motivated 
i11 whole or in part by circumstxnces not. present or apparent at the 
inception of the actor's course of conduct, which increase the rob- P ability of detection or npprelrension or rrh~cli make more difficu t tho 
consn~iimation of the offensc~. The ~ ~ o u l d  he smuggler would not have 
renounced sufficiently if lie did not declare the item until the custolns 
inspector started to lift up the f:rlse bottom in his suitcase. 

Renunciation is also not complete if it is motivated by a decision 
to postpone the ofiense until a more adrantapeous time or to transfer 
the criminal effort to another objectire or victim. 

I t  sllould be noted that  subsection (3) re<iuires that. the actor tako 
steps to ilvoid the crime where abandonnlent itself will not ~lecessarily 
acllievc. tllis fol. cw~mple, where n homb has beell ~llanted or 
a fire Inis been started, he 111ust also remot-e the source of danger. 1f 
he is prosecution will be based upon the completed sub- 

BPcople r. Hayes, 78 310. 307 (1883) : R. r. Page, 5 Vic t  L. R. 351, 39 A n d .  
Arglls T,.R. 374 (1933) : 1 RIRIIOP. CRIUIXAL LAW 8 739 (7th ed. l a 9 )  : K&;\., 
Critninal :litcnlpt8 a t  Con~motr T,alo, 102 n. PA. L REV. m, 473 ( 1 ~ )  : WIL- 
LIAMS, ~BIMISAL LAW 8 20 (ad ~1 .1961 ) .  



stantive offense and renunciation will not constitute a defense, al- 
though it might serve to mitigate punishment. 

It Till be noted that renunciation is termed an affirmative defense. 
m a t  that means will be spelled out in mother provision of the pro- 
posed Code. It is expected to provide that the defendant must raise 
the defense and carry the burden of estnblishing it by a preponderance 
of the evidence.* 

8. Grading.-The principal issue in determining what should be the 
mttubum sentence for an attempt is whether there is any penological 
significance t o  the fact that the crime mas not, actually mnmitted. In 
the present Federal system, wherever an attern t is punishable, there B generally is no distinction; the attempt is punis lable equ411y wlth the 
offense. An exception is attempted murder or manslaughter (18 
U.S.C. 5 1113), where the maximum-incongruausly-is only three 

ears. It should be noted, however, that ttssult with intent to murder 
Has a maximum of PO years (18 U.S.C. 5 113). 

Althou h the present Federd approach robably has not developed B % from a c early articulated penal philosop y, its result is consistent 
with modern rationalizations mder  which ". . . sentencing depends 
upon the ant.isocia1 disposition of the actor m d  the demonstrated need 
for a corrective sa.nction. . . Whether or not the crime is con- 
summated, under this view, would have little or no bearina on the 
maximum which should be available to the sentencing ju&e, even 
though the reasons why i t  was not cormunmated may have relevance to 
the actual sentence. This view is also consistent w1t.h the present excep- 
tion in Federal law : that an attempted murderer would not be subject 
to the same penalty as a successful murderer. The penalty for a crime 
such as murder is assigned becaw a particular result has occurred, and 
to some extent reflects a retributive purpose-an eye for an eye.31 Such 
a purpose is not relevant to the dangerousnes of the offender and the 
need for corrective measures upon which the attempt would be 
punishable. 

The common la- and most American jurisdictions, however, have 
made every criminal attempt subject to rt lesser penalty. This approach 
reflects not only the factor of retribution but also the factor of de- 
terrence in the penalty imposed for the completed offense. The ful l  
preventive force of the b w  is derived from the published penalty for 
success since all attempters contemplttte success. Lesser penaltics for 
attempt. are justified as economy in punishment after failure of the 
ma?rimum deterrent. 

At  common law an attempt. to commit it felony was punishable only 
as kk misdemeanor. I n  some State statutes the measure has been one- 

*See, Stncly Draft section 103 ( 3  ). 
P D h ~ ~ ~ ~ ~  PENAL CODE # 5.05. Colnment at  176 (Tent. Drnft So. 10,1%?0). dko  see 

the statement in the paragraph 1, 8 1 1 p ~ a .  from the Model Pennl Code co~ument 
concerning the desirabill tg of punishing abtempts. 

Other metions of Title 18 also impose a higher penalty if s certain result is 
caused. Thus, 18 U.S.C. # .U, for rsnmple, prorides for the possible imposition 
of higher penalties-death or life imprisonment-if actions prohibited in 16 
U.S.C. 5 32 and 18 U.S.C. 5 33, cwrtcerninr: the destruction of nircruft or motor 
~ehicles. result in the death of any prson; 18 U.S:C. % 832 and 18 U.S.C. 8 837 
incrense the possible sentence to 10 gears and $10,000, from 1 Fear and $1,000, 
if bodily injury results from the prohibited transportation of explusires or other 
dangerous articles. It is likely 811iat this notion will csontinue in certain of the 
mom serious crimes where thew i.3 n possibility of death or serious botlilg in- 
jury, as, for example, in robbery, arson and kidnapping. 



half of the maximum prescribed for the completed offense. I n  others 
there has been a hybrid approach : equal treatment or one-half plus an 
outside ceiling measured in years.s? 

Recent State revisions and proposed revisions reflect a similar 
t-nriety in approach : 

Delaware: equal, except where life is mandatory court can sentence 
to any number of years. PROPOSFB DEL. Crux. CODE $$ 309, 1001(2) 
(Final Draft 1967). 

IUind..~: e ual, escept for year-ceilings of 20 for treason, murder and 
nggravated 1 -idnapping, 14 for any other forcible felony and 5 for 
an other offense. ILL. REV. STAT. C. 38,§ W ( c )  (1965). 

Xkhigan: one class lower thnn the class of oflense attem ted 
(Class maxima: life, 20, 10, 5, 1, 90 days, 30 clays.) &CH. REV. 
CODE $1001 (4) (Final Draft 1967). 

L: 
~Uhmesota: one-half of maximum imprisonment or h e  for offense 

attempted, but no more than 20 years if maximum is life and no less 
a nlasimum t l m  90 days or $100. WSN. S T A ~ .  ANN. $ 609.17(4) 
(1963). 

New York: one class lower than the class of offem attempted. 
(Class maxima: life, 25. 15, 7, 4, 1, and 3 months.) N.Y. REV. PEN. 
LAW $110.05 ( M c f i n e y  1967). 

Pennsylwanin. and Node? Pend Code: equal to most serious crime 
attempted, except felony of 1st degree is felony of 2nd degree. PRO- 
POSFB Chmx CODE FOR PA. $ 505(a) (1967) ; MODEL PENAL CODE 
5 5-05 (1) (P.O.D. 196'2). 

New Tork's pattern of punishment 3 one c l w  lower than prescribed 
for the completed offense is roughly consistent with its former n p -  
proach of one-half. There seems to have been little discussion about 
it;  SS and its acceptance is probably due to the force of tradition plus 
the fact that its system of administering justice is geared to plea bar- 
gaininf~ for which a plea to an  ~t tempt ,  insuring a lower maximum sen- 
tence, is an attractive cons~deration for the defendant." I n  adoptmg 
the New York approach, tlie Michigan revisers said so explicitly, as 
follows : 95 

I n  suggesting a lower pennlty for attempts the Committee 
relies on two fnctnrs : (1) that tho act of &tempt, although 
possibly as dangerous as action consumm? in the comple- 
tion of crime, generally causes less ph js~cal  "% arm; and (2) 
reduced punishments for attempts will afford a general ve- 
hicle for plea bargaining :~t~tilable throughout the Code. 

The first ground stated by tlie Michigan ret-isers appears to be con- 
trary to the principle that treatment prorisions should reflect the d m -  
gerousness of the actor and not, the perhaps fortuitous circumstance 
that the harm he intended actually occurred. There is, nevertheless, an 
argument in faror of 11 lower attempt maxim~uu; in at least some cir- 

a Ebr a survey of the variee of attempt penalties p m r i b e d  in the 8 t ~ t e s  as  
of 1!)60, see MODEL PEXAL CADE # 5.05, Comment nt li4-l'i:i,18l-lS7 (Tent. Draft rvo; lo. 1W). 

S.T. REX. Pa. LAW 1/ 110, Co~ntnent (MrKinney 1967). 
* A  nuruber of United States Attorneys have espresced a desire that attrmpt 

be mnde genernlly a leswr i~icluded offrnsr to allow for plen bargaining in order 
to facilitate anti expedite r-riminn1 prosecutions. I t  may he noted, however, that 
fi~lrll a ctrursr would result in R falsr .stntistical pictnw of Federal conrirtions. 

"NICE. REV. Csrar. CODE g 1 0 0 1 ( 4 ) .  Comment nt 89 (Finn1 Draft 1967). 



cumstances, this is consistent with thilt trentment pri~iciple. S~lch 
an :~rgument is that, \vhile persons n-110, wit11 intent to commit a crlme, 
have taken a snbstunt ial step towards its commission shoulcl be amen- 
able to prosecution and corrective measures, Illany d l  be nppreliended 
before they have esllibited the same firmness of purpose as the person 
who lias gone tllrougll with it or who has :!dvanced to tlie last prom- 
mate act. For  reasons similar to those wh~ch support the defense of 
renunciation, those persons, it a m  be i ~ r ~ ~ e d ,  should not be subject to 
the same treatment possibilities as prov~clecl for those who hilw cam- 
mit ted the crime. 

To accommodate thc probihly larger p o u p  of attempt prosec~it ions, 
persons apprehended after having perforn~ed or engaged in the last 
prosimate act, i t  \vould seem necessary to  provide nerertheless that 
they would be subject to the same penalty provided for the persons 
who committed the crime. Yet reasonable objection to this approach 
would be thnt such $1 refinement in sentencing is too great for the Con- 
gress to proride for nnd is better left to tlie scrltencing court. 

The draft proposcd l~ere contains the two sliarply different nlterna- 
tives of (a) equal trentment, except a t  the lliglmt ranges, :1nd (b) 
one class lower nll the yny down the line.* No preference is hem 
expressed because it is h l ~ e v e d  that the finid decision mill depend on 
what is determined to be appropriate for overall sentencing structure, 
such as how high the penalties are and how great the differences will 
be between the c1:tsses of offenses. Of particular significance will be 
tho decision on wliet,lw to include n provision similar to that in the 
ALI's Model Penal Code 3 E  and endorsed by the -4BA Advisory Corn- 
nlittee on Sentenciilg uncl Review " permitking the court to reduce 

*This was changed. The Study Draft diucrln~ir~ntes hetween kinds of  itt tempts 
which should be subject to the maxhnuni available for the completed offense nnd 
those which should be mbject only to a 1e.sser penalty. ITnder proposed section 
1001(41. crituinal attempt is an offense of the same class a s  the offense at- 
tempted. but with two c*sceptions. 

First, attempts to coutlnit Class A felonies a re  Class B felonies. 
Second. although the "dangerous proximity" doctrine was rejected as  a test 

for nttemgt liability generally 'becm~se of the view that  persona who take a 
substnntial step townrcl com~nission of nrl offense. with firmness of p ~ ~ r l w w  to 
co l~ in~i t  it. ought to  be srlbject to crirninnl ~~rosccutian, the test was retained for 
deterrnini~ig the amount of the penalttt thnt sl~onltl Iw available for attempts to 
comlnit Class B and C felonies The section provides for determinntion of this 
issue by a preponderunce of the evidence a t  sentencing (unless, of c o ~ m e .  the 
clefcndant has  been chnrffed with or has pleaded g u i l b  to attempt ns an offemse 
of one lower grade). This avoids needlessly rornplicating attempt prosecutions. 
because the ju f l~  need only consider one standnrd-~rhether the conduct con- 
stitutes a n  attempt-ntttier than two; a t  the sa111e time, the judge is liniited by 
the statutory criterion, reviewable b ~ .  a n  ~ppellntc. court if his detenninntion 
is clrallenged. One of the misons for allowing n lower penalty-limited hy the 
stntutory criterion-is thnt studies indicate that nttempt is  regnrded as  less 
serious than the con~l)lrted offense. except where Hle offender i s  within physical 
proximity to completion or  some fortuity iuterverlc~s. 

Misdemeanor and lesser rltterri~ts have the U ~ I I I C  l i i a x i ~ u ~ ~ n l  a s  does the corn- 
pleted offense; any di.wriniination in gmding i~ much too fine to m ~ k e  in 
legislation. 

* MODEL PESAL COI)E 5 6.12 (P.O.D. 1902). 
" A B h  PsoJEn 0s JI~s~xtusr STASDAEM wn CRIMISAL. JUSTICE, STASDABDS 

R n a n x o  TU S E s m n a n o  A L T E ~ N A ~ E ~  n s n  PROCEDURES 5 3.7 ( A p p r o r ~ l  Dmft 
1968). 



a felony conviction to a lesser degree of felony or to a misdemeanor if, 
having regard to the nature and circumstances of the crime and to 
the history and character of the defendant, it is of the view that it 
would be unduly harsh to sentence the offender in mrdance  with the 
proposed Coda* This prerogative might also be extended to United 
States Attorneys. In m y  event such a rovision would have the P collateral effect of greater flexibilit for p ea bargaining purposes 

9. lrauea fm inc~wted-~fenae B t a t u t e . ~ e v e r a ~  matters of rele- 
vance to the crime of attempt are also relevant, to other included 
crimes, for example, crimes all of whose elements  nus st be established 
in order to show the defendnnt's guilt of another, greater crime.. It is 
expectd that there will be provisions in the general part of the pro- 
posed Code to deal with these matters as they affect all included crlmes 
throughout the Code. 

Such matters inrolving attempts are : 
(a) that the charging instrumentthe complaint, information 

and lndictment-need not specificall set forth the charge of at- 
tempt in order for both the cllnrge o f?' the completed crime and the 
attempt, or even the nttempt alone, to be submitted to the trior 
of the fact ; ** 

(b) that the defendant may not be convicted or, at  least, 
punished for both the colnmission of the completed offense and 
the commission of the a t t e n ~ p t ; ~  *** 

(c) that it is no bar to conviction of the attempt that the crime 
had actually been **** 

(d) (possibly) thnt conviction of t.lle completed offense is 
deemed to be conviction of the attempt if the evidence is subse- 
quently determined t~ be insufficient to support conviction of the 
completed offense, provided that submission of the charge of the 
completed offense to the jury on such insufficient evidence was not 
prejudicial to the defendant. The purpose of such a p r o d o n  
would be to avoid the necessity of a I.etrial when the determina- 
tion of insufficiency is made nfter verdict-on appeal, on a motion 
for judgment of acquittal or on a motion for rr. new trial-and the 
evidence is sufEcient to support a conviction of the attempt., tho 

See Study Draft  section 3004. 
This is presently the rule in the  E'edernl system. b. R. Chm. P. 31 ( c )  : 

Simpson Y. Un+ted Statee, 1% F. 2d 7%1 (9th Cir. 1952). 
See Study Draft section 703 (3) .  

3Thin i s  in agreement with Fedcml decisions, e.g., GUes r. Unifed Btotea, 157 
F. 2d 5% (9th Cir. l M ) ,  ecrt. denied, 331 U.S. 813 (1947) ; and i s  in accord with 
the established rule thnt a prosecution for a minor offense included in n 
greater will bar a prosecution for  the greater if on an indictment f o r  the greater 
the a m ~ s e d  cnn be convicted for  the lesser. 22 C.J.S. Crintinal L m n  $281 a t  7 4  
( 1961 ) ; 1 W n h a ~ o n ,  C B I M I X ~ ~ .  LAW 1/ ,233 (Anderson ed. 1967). 

*** see  St&\' Draft ~ecbicm 703 (3). 
" Fc~dcm~l case8 demonstrate tha t  a n  nttempt t o  violate a Federal Inw includes 

a successful a s  well a s  a n  uns~icrcssful endeavor. Gike v. United States. 157 F.2d 
5% (9th Cir. l W ) ,  eert. dented, 331 U.S. 813 (1947) ; Gurik r. United Eltatecr, 
M F.2d 018 (7th Cir.). ccrt. dcnfed, 285 US. 516 (1932) ; O'Brien v. United 
State*. 51 F 2 d  193 (7th Cir.), w t .  denied, 9& US.  673 (1031) ; eon.tra, United 
states v. Rakrr. 129 F. Supp. W (N.D. Cal. 1955) (dictum). 

*+**Srr Study Draft  sertiori 7(M(4). The court may c- the jw with 
respect to an included offen% even though there ia no rational basis for It. 



elements of which were necessarily found by the jury in reaching 
their verdict on the con~pleted offense; * 

(e) that an attempt to commit an included offense is an included 
offense. If a person is charged with aggravated nssault, for exam- 
ple, the rules with respect to charg~ng, conviction, ek.. would 
apply not only to attempted aggmvated assault and to  simple 
nssnult (both clenrly included offenses) but also to attempted 
sinlple assault, also an included offense for aggravated assault, but 
expressly made so in order to avoid any doubt about it.** 

10. Pmviabrn to be Deleted or Xodt ed.-With a general attempt 
provision contained in the proposed Co 1 s, i t  mil l  be possible-as noted 
earlier-to delete attempt language from some sections presently in 
Tit.10 18 and to eliminate entirely others which nlerely define an ~;t-  
tempt. The recommendations for such deletions and lnodifications wlll 
be made in ,the reports dealing with those statutes. 

1. Backgmund and Advantages.-The proposed statute on criminal 
solicitation is designed to provide punishment for the person ~ h o  does 
not commit the offense itself but merely instigates its commi,ssion. The 
problems inrolred in such a provision are divisible on the basis of 
whether the instigator-here called a solicitor-has been successfill or 
unsuccessful, i.e.. whether or not his efforts are met with some form of 
culpable response from the person he is seeking to influence. 

There would appear to be little difficulty ni th  the principle of 
punishment of successful solicitations. The principle is well estnb- 
lished in Federal Inm and hns long been reflected in provisions of gen- 
eral applicability. For exnmple, present law punishes successful solici- 
tations in the accomplice statute, under n-hich one who "aids, abets, 
counsels, commands, induces or procures. . . commission [of an offense 
against the United States] is punishable as a principal" and under 
conspiracy statutes, such as 18 V.S.C. 371, whish punish the agree- 
ment to commit a crilrie where there llns been LLaii overt nct in further- 

4lThis provision is  based on the Propmed Sew Tork Criminal Procedure La.v 
$24030 (1967). n-hich states in part that  a n  appellate court may m w  a judg- 
ment of a criminal court in tlie following manner : 

Cpon n determination that the trial evidence adduced in support of a 
verdict is not legnlly sufficient to establish tlie defendant's guilt of nn 
offensv of which he ma5 conrirted, but is legally suWcient to establish 
his guilt of n lesser i~icluded offense, tile court niny modify tlie judgment 
by changing i t  t o  one of conviction for the lesser offense. 

The =me rrsult was  renclied in State v. Broneton, 7 Wis. 2d 027, 07 S.W. 2d 504 
(1959), o c r r r ~ l e d  on admiueion of mfcseion,  1X! S.W. %l 7% a t  762 ( l W ) ,  

foUolcing Jackson r. Denno. 378 US. 368 (1984). 
*See Study Draft  section 703(5). 
**See Stndy Draft section 703(3) .  
' 1 8  U.S.C. 2. A conviction based on this section requires that the substantiw 

offense 11nvc b e a  com~nitted. This must be deiiionstrntrd nt the trill1 of the nlleged 
solicitor either by a prior conviction or by direct evideilre ZTnited Staff8 v. 
Proremano, 334 F.23 678 (3d Cir.). cert. denied, 379 US.  M i  (1964). 



ance thereof." = It is anticipated that the New Federal Criminal Code 
will contain similar provisions. 

There is a t  present, in the Federal system, however, no statute of 
general applicability to deal with unsuccessful solicitations. A few 
statutes definin specific offenys include 1an uage rohibiting its 
solicitat ion, suc k as soliciting payment of a b r h  (I~%.s.c. $201) ; 
and others prohibit soliciting o certam conduct which may or  may not 
be illegal, such as soliciting another to gamble in certain illegal estab- 
lishments (18 U.S.C. $ 1082), persuading, inducing or  enticing females 
to travel in interstate commerce for prostitution or immoral purposes 
(18 U.S.C. S 2421, et seq.), and advocating, nbetting, advising or teach- 
ing the violent overthrow of the government (18 U.S.C. § 2385). 

At least one Federal case ~ n d  several State cases hold that many or 
all solicitations can be punished as attempts3 In  Um'ted States v. 
DeBolt, 253 F. 78 (S.D. Ohio 1918), it was ex licitly held that a bare 
solicitntion is an "attempt". The court deci 1 ed that, under section 
3 of the Sabotage Law of April 20, 1918: providing that whoever in 
time of war destroys war material, or whoever &fully attempts to 
make or causes to be made in a defective manner an war materials, Y is guilty of sabotage, a conviction could be had for an 'attempt" where 
the evidence showed a willful advising and soliciting of another to 
commit the felony named in the Act. In that cnse, two persons tried to 
convince an emplo ea in a plant roduoing defense equ~pment to sabo- 
tage the assembly fine. The emp f oyee after first agreeing changed his 
mind and revealed the plan. The court stated : 

To attempt to cause a thing to be done is an attempt to 
efiect or bring about, the cloing of that thing. Advising and 
attempting to  influence the doing of a thing is a means, and 
often n most potent means, of effecting or accomplishing the 
desired result. Mere words may constitute the offense of an 
atkempt when they solicit the commission of a crime. (253 F. 
nt 82.) 

Later in its opinion, the court appeared to be restricting the applica- 
tion of this principle to  the serious offense of sabota committed dur- 
ing wartime: and there is no evidence that  this ho (i" ding that. a bare 
solicitation is an attempt has ever been relied upon by another Federal 
court. Moreover, 1\11 enrlier Fedom1 decision implied a contrary result: 
that there is no attempt liabilitg if the commssion of the crime de- 
pends upon the act ions of an independent third party. United State8 
v. Carroll. 147 F. 947 (D. Mont. 1906). See d o  the discussion in para- 
graph 4 of the commentary on attempt. 

Proposed section 1003 is based u-on the view that an unsuccessful 
solicittttion should not be treated rts an attempt. It is true, as noted in 

=The orert act requirement has not been a major obstacle to suocessfnl p m e -  
cutions. The courts have emphasized tlmt the "gist" of the crime ia the unlawful 
act and ngreement ; the overt act need not he a "wrong". but just a manifestntian 
that the con-@racy is s t  work. Jordun v. United Etatea, 370 F.2d 126 (10th Cir.), 
Wrt.  dculied, 386 U.S. 1033 (1980). 

3The Model Penal Code commentary Indicates that in approximately seven 
jurisdictions a bare solicitation is treated as a type of attempt to be governed by 
ordinary attempt principles. MODEL PER& CODE 5 6.02, Comment at 85 (Tent 
Draft No. 10,1960). 

' C .  50, 40 Stat 533. 



the general introduction, eupra, tht  the purposes of providing pun- 
ishment of solicitation and attempt are slmilar: permitting In\\- en- 
forcement intervention. denling with persons who have indicated their 
dangerousness, and nvoiding inqualit of treatment when some fortu- 9 ity has prevented the intended cnmina result. But, generally speaking, 
iln i~r~s~iccessful solicitation loses l eh  of a threat than an attempt by a 
person to cormnit the crime 1 lirnself. I n  line with the Caw022 decision, 
supra. i t  mny be mid that ,the requirement of nction by an independent 
thlrd party raises the possibility that he will be deterred by the penalty 
prescribed for colrunission of the offense. Moreover, despite the earnest- 
~ ~ e s s  of the solicitation, the actor is merely engaging in talk which may 
never be taken seriously. The remoteness from completion of the of- 
fense is therefore ditferent from that for an attempt. 

These considerations s u g b d  a possible resolution of issues different 
from their resolution in the attempt statute: should solicitntion of any 
offense or only certain offelises be u crime ! Tloes the variety of trays 
in which a crime mtly be instigated require the use of s ecial words B to clesc~ibe what wil l constitute "attenipt by solicitation" . Whnt kind 
of corroborative circumstances, if :my, should be required? 

The draft proposed here suggests that existing Federal lam can be 
improved by extending solicitation to crimes other than those where 
solicitation prosecutions are n o r  authorized specifically-or, at least, 
to different crimes than are now covered if a solicitation is regarded as 
an attempt under statutes where an attempt prosecution is specifically 
authorized. The issue is posed in the draft, Iiowerer, by use of the 
word '.felony", as to whether all offenses should be covered$ seems 
fairly clear that the prol-ision should cover certain crimes, such m 
mnrcler, assault, robbery m~cl arson; but it is not so clear that n crime 
such as fraud, which depends (once the defrauder is successfully 
solicited) upon the a plication of persuasion to yet another party for f completion, should a so be corered. (See paragraph 4, infra.) 

The draft also proposes that t.he solicitation be described in words 
which limit. i t  to aotunl instigation, i.e.. "entreats", rather than mere 
encouragement.. (See paragraph 2, in*) It also proposes an innova- 
tion in solicitation law in requiring circumstances strongly corrobora- 
tive of the fact that the solicitor redly means to be taken seriously. (See 
paragraph 3, infra.) 

It should be noted that even if a solicitittion should be regarded 
as :\XI attempt, it would nevertheless be convenient. to have a separate 
statute to deal with solicitation. As nil1 be disc~~ssed below, there are 
additional issues which arise with respect to "attempt. b solicitation" 
which do nor arise for other forms of attempt, such as %ability when 
the person solicited is innocent or irresponsible, what constitutes re- 
nunciation, etc. It would be cumbersome to deal with them in an 
attempt statute. M ~ i l e  erhaps as niuch iniglit be said for inserting 
"attempting to aid anot 7, er to commit a crime," ns n sepnrate sub- 
section in the attempt statute, at least solicitation has traditionally 

'Recent revisions in Delaware and Michigan do treat this in n separnte sec- 
tion. S a  hroposm DEL. CUIU. CODE j 311 (Final Draft 1965) ; Ucn. REV. CBIU. 
C ~ D E  5 1005 (Final Draft 1087). 
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3. D e j i n i t h  of SoZicitation: Corroboration.-The proposed stntutc 
contains n requirement thnt the circumstances in which t l ~ e  solicita- 
tion is made be strongly corroborative of the defendnnt's intent to 
promote or facilitate the commission of the crime. This requirement 
reflects concern that otherwise a prosecution and conviction coold rcst 
solely upon proof of the mere words of the accused which, in the np- 
propriate combination, amount to a solicitation. It recognizes the fact 
thnt, even for persons trained in the art  of speech, words do not 
always perfectly express what is in a man's mind. Thus in cold print 
or even through misplaced emphasis, a rhetorical question may appear 
to be a solicitation. The erroneous omission of a word could turn an 
innocent statement into a criminal one (for example, "You shoot the 
President" versus L'Should you shoot the President ?") . 

If  a successfid solicitor is prosecuted under existin Federal la\\-, 
his condnct may be simply that he said somethine. 5: lit more than 
his mere words must be proved to establish his guilt. If  he is prose- 
cuted as an accomplice, the commission of the crime by someone and 
his connection with the perpetrator of t.he crime must be establisl~ed.~~ 
If he is prosecuted as a conspirator, not only the n,peernent but also 
his connection with an overt act in furtherance of the conspiracv must 
be established.ll Compared particularly -&th the traditional Federnl 
requirement of an overt act, for conviction of conspiracy, whicl~ is, 
like solicitation, an inchoate crime, a substantially lessor requlre- 
mcnt for an nnsnccessful solicit~tioii would be nnomnlous. The Fed- 
eral courts7 skepticism as to tho  roba at ire value of words standing 
alolie is further illustrated by the rule that an accused cnnnot be 
convicted u on his uncorrobollited confession or 

Concern !' or this problem has been expressed by some of thc pro- 
ponents of recent Code rel-isims: and it has been d d t  with in vari- 
ous mays. M& place reliance upon the fact thnt the intent. t~ cause 
commission of a crime must be established beyond a reasonable doubt..l3 
I f  the circumstances cast a reasonable doubt ns to this intent, for 
exanlple, the defendant was telling n joke or drunk or rending from 
dfacbeth, thev will be brought to light by the defendant a t  the trial. 
At least one formulation, however, reflects the view that this leaves 
too much to the jury and places too much reliance on its assessment of 
the credibility of the defendant who tries to explain his utternnce of 
the incriminating remarks. This statute, in Wisconsin, y u i r e s  that, 
where a person advises another to  commit a felony, witth intent thnt 
the felony be committed, he must do so LL. . . under circumstances 
which indicate unequivocally that he has snch intent. . . ." l4 

Severnl State statutes presently I u ~ r e  a different qualit of cor- 
roboration for a ditlerent purpcse. &-fear bein addressei is that, 
if unsuccessful solicitations are madc criminal, t h ey mny be used as 
the bnsis of blackmail or oppression. This latter problem is reflected 

'Osee note 1, supra nnd accompanying text 
See note 2, srcpra nnd nccompan~ing text 
Warclzoroer r. United States,  312 U.9. 342 (1911). In Smith v. United 8tates.  

348 1J.S. 147 (1954). the Court noted "the realization that mnnd Inn- enforce- 
ment  requires police investigations which extend beyond the words of the 
necawd." 

See the recent revisions and prOpC6a.h cited in not@ 8, supra. 
" WIB. STAT. ANN. 9 030.30 (1%7). 



b a requirement of corroboration of the testimony of the person 
afiePly solicited that  hhe solicitation was made.15 

T le problem \vns recognized in n different cantext by the court in 
Kelly v. United Sfa.tea, 194 F. 2d 150 (D.C. Cir. 1952). In Kelly the 
defendant \\.us wcused of npproaching. a park officer on "vim patrol" 
and requesting him to enter into homosexual relations. Them was no 
dispute on the facts except as to the content of the canversation be- 
tween defendant and the officer. The mused offered a plausible ex- 

lanation of his conduct and denied making t!he q u e s t  charged. 
$he 0olfieer.s uncorroborated testimony was accepted by the lower 
court and the nccused In reversing the decisian 
the court of appeals dangers inherent in 
this type of rose, and some corroborating 
evidence was necessary. The court, however, refused to impose a 
specific "ri 'd r uirement as to quantiq or  character of proof in F' en these cases' because of n concern that ths would "serious1 &rid 
praecutions for this offense m d  to that extent impair e orcement 
of the statute." 

9 
Since i t  is difficult n t  this time to  see what Federal crimes would 

be of a kind where a false charge of solicitation would lend itself to 
blackmail, i t  is believed that a general corroborative requirement of 
this kind is und~sirable and that a better approach is to deal wlth 
such problems when drafting and defining the specific substantive 
offense in which the problem may arise. 

The Wisconsin approach is preferred, however, over that of the 
other recent revisions on the question whether independent eiidence 
should bo uired to corroborate the firmness of the solicitor's criminal 
intent. It %lievd that the language proposed here is an improve- 
ment because i t  is more precise than "unequivocal", used in the Wis- 
consin shtute, focusing on circumstances which strongly corroborate 
the solicitor's intent that the person he is addressing do what is beiig 
solicited. Thus, n barroom broadcast for someone to t rid of the 
solicitor's wife would not satisfy the test, but a guard 2 conversation 
with a known criminal would. A t  the same time thls formulation would 
help to drnw a sharper line between protected and unprotected speech 
in the political area. (See discussion in F ~ Y P ~  4, infa) 

A possible alternative would provide t a t  t e soliciting of andher 
to commit a crime be aecompamed by an overt act. This formulation 
would also involve a corroborative element that goes beyond the war+ 
constituting the bare solicitation ; the solicitor must not only communl- 
cab his intent to cause commission of a federal offense but nmst also 
commit iln overt act in furtherance of such intenv7 thereby demon- 
strating firmness of criminal purpose. 

Is See CAL. PES. CODE g 653f (1955) (two witness or one witness and cor- 
roborating circumstnnces) : Hawnn RE('. LAWE g 2.18-9 (195.5) (corroboration of 
testiruony of persons allegedly solicited) ; Co~oaaoo L ~ o r s u m ~ .  Conncu Rmom 
TU THE COLOR~UO GESERAL AS~E~IBLY. COLORADO C F ~ ~ ~ A L  LAW 78 (Research 
Puhlicatiou So. W, 1982) (two witnesses or other evidence direct or d m m -  
stantial or a confession by the ncrusedl . 
" 194 F. 2d :it I S .  
"As dated, this "test" is related to the requirements for a conviction of a 

f;olidtor under 18 U.S.C. 5 371 in those instances where the person solicited 
ngrres to commit the rrhe ,  although someone other than himself mag perform 
the overt nct The cledsions under 18 U.S.C. 5 371 concerning the nature of the 
requisite overt act would be relevant and provide @dance to prosecutors and the 
courts if such a formulation were adopted. 



However, the additional element of nn overt act does change the 
traditional nature of the crime of solicitation, that is, the s l a n g  or 
commanding of nnother to commit n crime. I n  doing so, some bare 
solicitation cases will no longer be corered.l8 No matter how persunsire 
or demqnding a solicitor and no matter how clear the circumstances 
 support^^ his firmness of purpose, he would not be guilty of criminal 
solicitation unless his worcls m r e  accompanied by the requisite overt 
act.'D 

4. Definition of Solicitntion : Nut w e  of tlr e 0 ffeme ~S'o7icit2d.-In 
two places the proposed statute deals with wliwt it is tlint llie solicitor 
inhnds to accomplish: what he intends to promote or  fncilitnte and 
what he is soliciting the other person to do. There are three issues 
involred. 

Firsf: as noted earlier. in pointing out ~mssible distinctions botween 
nttempt and solicitation, it may not be desirable to make the unsuc- 
cessful solicitation of every Federal offense :I crime. At  common law, 
most jurisdictions only punished solicitation to commit felonies and 
"nggravated" mi~ lemeanors .~  Even within (he terms of rnodern penol- 
ogy, which focuses on the dangerousness of the actor and of the situ- 
a t ~ o n  he crates,  one may ask whether the need is  conlpelling to em- 
brace the solicitntion of nll crimes, keepin. in mind that if the solici- 
tation meets with success, eren only to t t. le extent of an agreement 
and an overt act, the solicitor can be punished as n conspirator. Lim- 
iting solicitation to felonies would still permit prosecution of those 
unsuccessful solicitors \vliose conduct t'lirentens a serious harm such 
ns murder, t~.eason, sabotage, aggr:~\-ated i~ssnult, nlwn nnd robbery. 
On the other hand, a11 unsucce~ful solicitntion to commit, an imper- 
sonntion, and simi1:u. crimes which :we not sc~iously hn~-mful in them- 
selves. mould not 1% punishable. 

Recent State revisions, with the exception of the Wisconsin statute 
previously uoted becalise of its cormlml.:ltsion pro~ision, unifonnly 
make the solicitation of any oLnse, felony or misdenleanor. a crime, 
following the logic of the purposes set forth in the General Inbroduc- 
tion. mpra21 

B sug,&inp n choice between any felony, and m y  offense, the 
cfrn I . poses n olioice between the common Inw and the modern revision 
:~pproaclies. Other possibilities are the listing of all the crimcr, to 
which the solicitntion provisions should :~pply, based upon :~nalysis 
of each as it, is  drafted, or making the section apply to all felonies 
plus only selected misdemeanors, such as those. like simple :lwnlt,  
where the offense mi lit easily and directly be committed by the per- 
son solicited and inro ? vesinfliction of physical harni. 

7Phatever the npproach taken, it mav still be desirable to prohibit 
solicitations in tilo definition of the ort'ciise, a.g.. payment of u bribe, 
obstruction of some government a1 function. 

~Yecmzd: there is Oil question as to whetlier criminal solicitation should 
include more than solicitation of another to engage in condnct con- 

" For example, the defendants in Uninitcd State8 v. DeRolt. 253 F. 78 (S.D. Ohio 
1918). did nomore than solicit the commission of snlmtnge. 

Ti the solicitntion were s u c c ~ s f i ~ l .  of cour .~ .  prosecution could be bnsed on 
provisions of the proposed Code dealing with conlplidty nnd conspiracy. 

'O See note 6, aupro. 
See the recent revisions and Ixoposals cited in note 8, eupm.  



rt completed crime. I t  should be noted that, in m y  event, the 
section mould cover one who solicits another to en in 

might constitute an &tempt, e.g., one who seeks p p r -  
fortnnnm of an act whioli because of some unknown circumstance 
would not result in the intended criminal result, because the goal d e  
termines the solicitor's liability. 

In addition, ib is believed that the statute should embrace conduct 
solicited which mi ht involve only complicity in the commission of E an offenso rather t an the direct commission of the offense. If A so- 
licits B in turn to solicit C to commit murder, 4 should be liable even 
thou h he did not himself contact 0. The conduct sought from B will 
itsel f involve the commission of an offense under the wm licity or 
conspiracy provisions. This is consistent. with the traditions f' common 
law view and with Federal case la~.~"t is explicit in the proposed 
statute that the solicited person's commission of the offense may be 
either as principal or as accomplice. 

Third: the fact that ape&@* conduct is required serves a significant 
purpose. While solicitation of another to commit a crime apparently 
is not ~b~0lutely privileged by the f i s t  amendment," i t  remains a 
legislative questton whether the punishment of solicitations should be 
curtailed in order to protect free speech. The objective is not to pro- 
tect one who uses words as n means to crime, who intends that his 
words should cause a criminal result. I t  is not contended that he makes 
a contribution to community discussion which is worthy of protec- 
tion. Thc problem is in preventing legitimrtte discussion or qptation 
of m exAreme or inflammatory nature from being misinterpreted as 
solicitation to crime. It would not be difficult to convince a p r y  that 
inflt~mmritory nhetoric in behalf of an unpopular cause is in reality 
nn invitstion to violnte the law rnther t , hn  an effort to seek its change 
through legitimate criticism. hlinorit criticism may have to be ex- 
treme in order to be politically audi { le.= 

The Supreme Court has expressed its concern in this area in a num- 
ber of cases interpreting the Smith Act (18 U.S.C. 5 2385.) This Act 
provides in part : 

Whoever knowingly or willfully advocates, abets, advises, 
or teaches the duty, necessity, desirability, or propriety of 
overthrowin or destroying the government of the United 
States . . . & force or violence, or by the sssssnination of 
any officers of any such government. . . . 

a Thus, for example. if two people agree to commit crime S. and then seek a 
third person to perpetrate the crime, they would be guilty of a conspiracy to 
commit crinle S. United State8 r. Lealer, 282 F. 2d 7 F i  (3d Cir. 1060). cert. de- 
nicd. 381 1J.S. 937 (1981). 8ee MODEL PEN= CODE 5 5.02. Comment at 87 (Tent 
Draft No. 10, 1WO). for a discussion of the common law decisions supporting 
this view. 

The term "specific" has been changed to "particular" in the Study Draft, 
" Drnnia Y. United States, %Ll U.S. 44t (1951). 

In Iiartzel Y. United Btatea. 322 U.S. 680 (1%). the conviction of the de- 
fendant for tviilfuLl.r ntt~mpting to muse insubordination, disloynlty. mutiny or 
refasnl of duty in the United States militav service (during wartime) was 
reversed becnlise his statements did not make direct or aRirmative appeals to 
that effec*, w e n  though the.v mere characterized. by 3fr. Justice Jackson, a s  
" . . . vicious and unreauonin~ nttncks on one of our militarv nllies. flaemnt 
appeals .to false and sinister &cia1 theories and gross libels o? the Pks i~ent ."  
322 U.S. at  887. 



I n  Yates v. U n M  States, 354 U.S. 298 (1957), the Court ado ted e the view that the Smith Act did not prohibit advocacy m d  tear. ing 
of forcible overthrow as an abstract principle divorced from m y  
effort to instigate action to that end; that Congress intended to punish 
only the advocacy "directed at promoting unlawful action". More- 
over, the advocacy must assume the form of present advocacy of, qr 
future immediate violent overthrow of the government ; that is, l t  
must be " 'advocac of action' for the accomplisllment of such over- 
throw either imme&itely or as soon as cireumstan~es~pmve propitious, 
and uttered in terms reasonably calculated to '~ncite' such action." 
Scales v. United States, 367 U.S. 203,230 (1961). Incitement to action, 
as contrasted with an expression of Communist doctrine, is the key 

solicitation statute makes an effort, wnsistent with the 
Court decisions, to protect legitimate agitation by re- 

criminal conduct allegedly solicited by the speaker 
be "specific." How specific is "specific" must be left to the courts which 
analyze the facts of particular cases, in the same mannor the Supreme 
Court dealt with the Communist cases. 

5. A+native De f ewe of Renunciation of Priminal Pqvose.--Sub- 
section (4) provides for s renunciation defense similar to that pro- 
posed for attempt. The justifications and comments pertinent to 
abnndonn~ent of criminal attempts are generally applicable here. (See 
conunentl~ry on Attempt (section 1001), paragraph 7.) It may be 
possible in a final version of both statutes to eliminate .duplication of 
those provisions defining renunciation which are identicnl. 

6. Defense of Legd  " lm~mun~ty" .~ubsect ion (2)  of proposed 
section 1003 reflects the same 4policies that are expected to be embodied 
in the statute dealing with complicity. Hnsically, the provision is de- 
signed to ensure that one who could not be liable as an accomplice if 
the substantive crime were completed will not be linble for solicita- 
tion. The reasoning behind the anticipated complicity section, which 
would be carried over to the proposed solicitation provision, would 
be that one who is the rictim of the crime, for esample, the 15-year- 
old victim of statutory rape should not be liable as a partici ant In I! the offense even if she solicited it. To hold the fernale an accomp ice in a 
statutory rape upon her person would be inconsistent with the legisla- 
tive purpose to protect her against her own weakness in consenting. 

For example, in Sodea the Court stated (367 U.S. a t  234) thnt a t  least the 
following patterns of evidence would be sufkient  to constitute illegal advocacs: 

(a) the teaching of forceful orerthrow. accompanied by directions 
a s  t o  the type of illegal action which must be taken ?hen the time for 
revolution is reached and (b)  the teaching of forceful overthrow. accom- 
panied by a contemporary though legal conrse of conduct clearly under- 
taken for the @c purpose of rendering effective the later illegnl 
activity which is  advocated. 

In Woto v. United States. 367 U.S. 290. 297-98 (1081). the Court stated : 
W e  held in Yate8 and we reiterate now. that the mere abstract teach- 

ing of Communist theory, including the teaching of the mom1 propriety 
o r  wen  moral necessity fo r  a resort to fore? niid violence, is  not the same 
a s  preparing n group for riolent nrtion and steeling it to  R I ~ C ~  action. 
There must be some snbshntial direct or circnrnstanrial evidence of a 
call to violence now or in  the future which is both sufficiently strong 
and r idcient ly pervasive to lend color to the otherwise tmbiguous 
theoretical mnterinl regarding Communist Parly teaching . . . 



Following a similar line of reasoning the Supreme Court decided, in 
Gebardi v. United States, 287 U.S. 112 (1932), that a woman could 
not be guilty under the htann Act of a conspiracy to transport herself 
across State lines. 

I t  is also expected to be provided in the complicity statute that a 
person shall not be liable as an accomplice if his behavior is inevi- 
tably incidental to the commission of the offense. Whether this will be 
so depends upon an interpretation of the particular statute involved; 
but typical examples are a female who seeks an abortion, the m a r -  
ried party in a bigamous marriage. I f  the substantive statute in these 
areas is read to negate accomplice liability for such actirities, it should 
also bar liability for solicitation. This is provided in subsection ( 2 ) .  

Subsection (2) is consistent with common law decisions and with 
the formulations in the Model Penal Code and the recently 'evised 
State Codes.26 

7. Defeme Based on the Mental &ate or Leg& Position of the 
Person SoZin'ted Precluded.-Siibsectio11 ( 3 )  of the proposed statate 
is based upon the universzlly acknowledged principle that one is no 
lesspi l ty  of the commission of a crime because he uses the overt be- 
11avlor of an innocent or irresponsible agent. A person in this situa- 
tion should be accountable as if the behavior were his own. 

This principle has been repeatedly upheld in the Federal 
The basic difference between the situation under the solicitation pro- 
vision and those dealt with in such cases is that the solicitation pro- 
vision will be utilized when the agent, for one reason o r  another, was 
unsuccessful in carrying out the criminal activity. However, if the 
agent's innocence or legal irresponsibility vould not prevent prosecu- 
tion of the instigator when the crime was committed, it should not bar 
this prosecution when the crime was solicited but never completed. 

The precise language proposed here is modeled on the recent Michi- 
gan revision,28 but is not signific:lntly different from the other recently 
revised codes. It may be noted that this pmrision will also be appll- 
cable to a conspiracy statute, thus suggesting that it may ultimately 
be placed in a separate section applicable to bot.11 crimes.2D 

8. Deftme Based on the "Incapacity" of the SoZicitor PrecZwEed, 
Subsection (e) * of the proposed statute rests on the generally accepted 
principle that a person who is not capable in his individual capacity 

" See the recent rerisions and proposals cited in note 8, supra. 
"See,  e.g., X a z e y  v. United States, 30 App. D.C. 63 (1907) (child given funds 

and directed to obtain abortion; viewed ns instigation through irresponsible 
agent) ; United State8 v. Gilea, 300 U.S. 41 (1937) (false entry by innocent 
persons because of defendants' withholding of entry slips) : Xigro v. Uaited 
Stafe8, 117 F.2d (8th Cir. 1941), and United State8 v. Brandenberg, 155 P.2d 
110 (3d Cir. 1 M )  (physicinns circulating illegal narcotic prescriptions guilty 
of sale by innocvnt druggist) ; Boushen v. United States. 173 F.2d 131 (8th Cir. 
1811)) (innocent party induced to submit falseclaim). 

MICHIGAS REV. CRIM. CODE % 1010 (4 )  ( F i n a l  Draft 196'5). 
See section 5.04 of the Model Penal Code (P.O.D. 1962), for a n  example of 

such a provision. 
This subsection was deleted a s  i~nneeessnry. An acxomplice is charged with 

the substantive crime, e.9.. official misconduct, and therefore tha t  t h e  crime is 
defined so a s  to render him incapable of committing i t  must be negated. The 
xoliCifor, on the other hand, is charged not with the substantive crime, but  with 
solicitation; and solicitation is not defined so a s  to exclude nnyone from being 
able to  commit i t  



(for example, not being a Federal official) of committin a crime 

B 4 (for exam le, official msconduct), may nevertheless be liab e for the 
behavior o another who has the capacity to commit the crime. E'sderal 
decisions offer numerous examples of this doctrine.30 I n  fact, as noted 
by the courts, the urpose of an amendment to 18 U.S.C. section 2 
making an aider an $ abettor in the cummission of a crime LLpunishable 
as a principal" rather than making him "a pr incg l , "  is to clarify 
and inake certain the intent to p u s h  aiders and 'ttors regardless 
of the fact that they may have been incapable of co~nmittin the viola- 
tion which they are charged with haring aided and abetd." 

I f  the solicitor's "inca acity:' would not prevent his prosecution for i the completed offense w en the crime has been consumnlated by the 
person solicited, it should not bar his prosecution for the solicitation 
where the crime was solicited, but riel-er completed. 

The precise l a n p a  proposed here is a modification of the lan- 
age used in the hl 3 el Penal Code, and of the other recently revised 

f%desS2 This provision, too, will be applicable to a conspiracy statute, 
and, therefore, may ultimately be placed in a separate section ap- 
plicable to both crimess 

9. Grading: Included Offenee 0onsideratio-m.-Since successful 
solicitation-amounting to complicity or  conspiracy-will be punish- 
able under the statutes dealing with those situations:' the principal 
concern in grading the distinct crime is with the unsuccessful solicitor. 
Prcsent Federal law deals with him in the same manner in which it 
deals with persons who commit an attempt. If  he is prosecuted for an 
attempt or under the f e ~  statutes which prohibit soliciting, the maxi- 
mum penalty is equal to that of the perpetrator or the successful 
solicitor. 

Man of the considerations relevant to punishment of an unsuccess- 
ful so F witation are the same as those mvolved in prescribing the - 
punishment for an attempt. (Accordingly, see commenta;ry on Attempt 
(section lQOl), paragrrtph 8.) Upon the view that the purposes for 
punishing an attempt apply equally to punishing an unsuccessful so- 
licitation, a number of recently proposed revisions punish solicitation 
and attempt equally--the proposed Michgan and Pennsylvania Codes 
and the Model Penal Code.= A few of the other revisions treat solicita- 
tion as a lesser crime, but do not explain why, ap arently adopting 

chwze- 
$' the common law approach m their respective juri lctions with little 

=E.g., United States v. Socony-Facuum Oii Co.. 310 U.S. 150 (1940) : United 
States v. Lester. 363 F.2d 85 (4th Ck. 1986). cert. denied, 385 U.S. 1002 ( 1 W ) .  

Swanne Soon Young Pang v. Unted States, 209 F.2d 2% (9th Cir. I-) : 
United State8 v. Lester. 363 F.2d 63 (4th Cir. 1986). cert. dented, 385 U.S. 1002 
(1987). 

"MODEL ~ A L  CODE 8 5.04(1) (P.O.D. 1982). See Note 8, 8uprtA for c ib-  
tiom to recently revised Codes. 

See M ODU PER& CODE 8 5.01 (P.O.D. 1982 ) . 
" Succesdnl soldcitations are presently punishable in the Federal system on a 

variety of bases. If the solicitor is prosecuted as nn nccomplice or under the few 
statutes which specifically prohibit soliciting. the rnaximun~ penalty is equal to 
that available for the perpetrator. If he is prosecuted under a conspirncy pro- 
vision. the nlarimum is the same for all conspirators (but will vnry according to 
which conspiracy statute is employed for the charge). 

* A l r c n .  REV. CBZM. CODE $j 1010(6) (Final Draft 1967) ; P R O P ~ ~ E D  CBIMEB 
WE MB PA. 8 M)S(a) (1967) ; Moon, Pe~ac C ~ D E  8 5.06(1) (P.O.D. 1962). 



Delazoa?.e: if solicitation of s Class A felony (life imprisonment), 
T years; any other felony (25, 15, 7 or 4 years), 4 years; any misde- 
meanor (1 year or  3 months), 1 year (on the theory that when one 
solicits a nettv misdemeanor. he makes the situation worse than if one 
person so;lgh; to commit it ;lone). PROPWED Dm. C u .  CODE 300, 
301,303 (Flnal Draft  1967). 

Illinm'ti: maximum pennlty for any solicitation, one year, but equnl 
to solicited offense if less than one vear. ILL. REV. STAT. C. 38. section " 
8-1 (1N5). 

New Y d :  solicitation of murder or kidnapping in first degree (life 
imprisonment), seven years; any other felony (25, 15, 7 or 4 years), 
one year; any other crlme (up to one year), 15 days. S.Y. REV. PEN. 
LAW $5 100.00-100.10,70.00,70.05, 70.15 (McKinney 1967). 

Although the draft  here poses the choices posed in the draft on 
attempt+qual to  the offense solicited or one class lower-the approach 
taken to the issues raised in the discussion of whether solicitation of 
any offense should be a crime IllilY suggest thnt the penalties be pre- 
scribed as in Delaware, Illinois or New York.* 

I t  should also be ndted that, since an unsuccessful solicitation pun- 
ishable under the provisions proposed here will be an included offense 
to the one for which a successful solicitor yill be liable, i-sues inrolv- 
in solicitstion will haw to  be treated in  nn included-offense statute. 
(&e comnentary on Attempt (seetion 1001), pnr-ph 9.) 

Study Draft section 1003(5) grades solicitation the same as attempt Note, 
however, thnt with respect to unsuccessful mlicitations, the solicitor will always 
be able to establish that his conduct did not come dangerously close to commle- 
sion of the offense solicited, and 80 will benefit from reduction of Class B nnd 
Class C felonies. 





INTRODUCTORY MEMORANDUM 
and 

EXCERPTS FROM CONSULTANTS REPORT 
on 

CONSPIRACY AND ORGANIZED CRIME: 
SECTIONS 1004 AND 1005 

(Schwartz, Blakey; January 17, 1969) 
I~TRODUCTORY MEMORANDUM 

1. The Genera2 Character of the Proposd8.-An amorphous, judge- 
~ m d e   la^ of conspiracy-ee Estended Note A on Background and 
Criticism of Present Conspiracy L~T-is replaced by two clear-cut pro- 
visions =ell desi ed to clenl wit11 a distinct problem: (1)  Section 
1004 deals with p P" anned but uncommitted crimes, and deals with them 
on the same basis as attenipts. Pnrticularly, the severity of authorized 
punishment is linked to the g w i t y  of the crime rrhich mas the object 
of the conspiracy. (2) Sect~on 1005 deals with "organized crime," a 
multiparty contmumu criminal business Very severe penalties are 
provided for "leadingR such enterprises. Such legislation would be the 
first to deal explicitly wit11 these underworld countergovernments and 
to reflect the degree of concern properly evoked by the power of crim- 
inal syndicates to corrupt government and the readiness to resort to 
murder and other crimes of violence to protect the criminal business, 
intimidate witnesses and informers, and maintain internal discipline. 

We do not regard these proposals 2s *"solutions" to the problem of 
organized crime or as answers tx, all the criticisms which have been 
directed agtinst conspirncy 1:~w. Organized crime obviously has its 
roots so deeply imbedded i n  our social structure that far more than 

chY es would be required to eliminate it. The main reliance for 
~rnmedlate y improving the situation must be on allocating more law 
enforcement resources to the detection and conviction of these criminal 
entrepreneurs. Hoviever, proper identification of the target and ,gad- 
ing the offense on a parity mith the worst crimes of riolence nil1 help 
mobilize public opinlon and enforcement resources, as well as offering 
the maximum deterrent to org:~nizecl crime. 

With regard to the well known criticisms of existing conspiracy law, 
the main refornls will be in criminal p rodure ,  with which we are 
not presently concerned, See Estended Note B on p d u n l  problems 
in conspiracy. There have been abuses of joinder resulting in "mass 
trials." There have been abuses of the rules of evidence and of the 
~ d e s  of accomplice liability, r~sulting in incrimination by heiirsa of K persons peripherally associated with the criminal operation. T ere 
have been ab11scs of renue, where t,he prosecution has nvnilttble an 
almost unlimited choice of fonlms as a result of the wide scope of the 
criminal enterprise. Although these procedurnl problems are not dealt 
with directly in our present submissions, we believe that, the clarifica- 

(381) 
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tion of substantive law would provide a useful cue for the judiciary 
to deal with those problems both in decisional law and in new rules. 

2. Conepiracy.4ubsection (1) of section 1004 essentially retains 
'the existi formulation of conspiracy in terms of agreement to com- 

mit crirne?brof-r Blakey offers an alternative in terms of "consent 
to enter into a mlationship." See Extended Note C on an alternative 
formulation of "conspiracy." Although his argument has force from an 
analytic point of view, the difference does not have much practical sig- 
nificance and therefore the h f t  sticks closer to the present way of 
expressing the law. Practical difference between the two points of view 
is m i n h z e d  by s~lbsection (4) of section 1004. This negates any 
defense based on acquittal or immunity of the other party to an 
"agreement." Plainly the new Federal conspiracy l a v  should reject 
holdings and dict~a to the effect t.hat where A and B pIm1 to commit 
an offense, i t  is a defense to A that B x a s  insane, o r  had no intention 
to carry out the plan (that is, did not subjectively "a ?'), or has 
been let off by the jury. I t  is suficient that %e arcused] 
agrees." 

Under present Federal law, the n~asimuni penalty for conspiracy is 
5 years,. but not in excess of the punishment provided for a mlsde- 
meanor when the conspiracy has a misdemeanor as its object. An accj- 
dental result of this patchwork is that where a Federal felony IS 
punishable by a 2- or 3-yenr-maximum, a mere conspiracy to comrmt 
i t  ~qrr ies  a 5-year-maximum. In  other situations under present law, \he 
conspiracy maximum is far  less t h n  the inaximum for tho substantive 
offense. Sometimes the draftsmen of a particular penal statute hap- 
pened to couple conspiracy with the substantive offense, in which case 
conspiracy may carry a very high maximum equal to that for the 
object crime. See Extended Note D on arbitrary variations in penalties 
for conspiracy. The draft adopts the rntional plan of the attempt 
statute, systematically relating conspiracy grading to that of the object 
crime. 

Subsection (2) makes clear t.hat conspiracy is viewed as an "inchoate 
crime" so that, oontrary to existing law, one cannot be consecutively 
punished for conspiring and for committing the object crime.* Where 
the wale and vlty of the conspirncy justifies special penalties, they 
d l  be pmvi $" ed by section 1005 doalmg with organized crime. 

3. Leading Organized Crime.-Section 1005 is based on the descrip- 
tion of organized crime developed in a series of congressiond hearings 
and by the President's Commission on Law Enforcement and Admin- 

*This provision now appears in the Study Draft as  section 3206(2) (a). 
gee generally Senate Special Comm. to Investigate Organized Crime m Inter- 

state Commerce, (Senator Kefftuver), S. Rep. No. 307. €Ed Cong., 1st S S ~ %  
(1951) : Sen. Select Comm. on Ilupmper Activitiert iu the Labor or Management 
Field. (Senator McClellan). S. Rep. So. 1417.85th Cong.. 2d Sess. (19%). S. Rep. 
Xo. 621, 86th Cong., 1st Sess  (1959). S. Bep. No. ll39, Mth Cong., 2d Sess. 
(1980) ; Permanent Subcomm. on Investigations of the Sen. Comm. on GOTY Oper- 
ations, Gambling and Organized Crime, (Senator McClellan), S .Rep. So. 1310. 
87th Cong., 2d Sess. (1962) ; Dearfng8 Bejore the Z'crmanmt Subconlm, on Invee- 
tigationa of the Benuts Cmm. on Gomnment Operations (Senator UcClellan). 
88th Cong., 1st Sess  (1963) ; Permanent Snbcomm. on Investigations of the Sen. 
Comm. on Gov't Operations. Organized Urime and micit  Tra-flo in Sorcolice 
(Senator JlcClellan), S. Rep. No. 7 2  89th Cong., Ist Sess. (1965). 



istration of Criminal Justice ("National Crime Commission") .2 

Organized crime is viewed as a fi~sion of business enterprise and under- 
ground government. I t  is characterized by large-scale orgmizat~on, 
specialization of function, continuity with changing persolmel, qnd a 
system of internal laws, judicial tribunals, and executive md.military 
power. Oboiously this plianoinenon is not described by antlque con- 
spiracy law referring to any agreement of "two or more" to commit a 
single crime. 

The proposed section, carrying very high penalties, must narrow 
the target. It docs so in two ways: by limiting itself to  enterprise of 
considerable scale, and by recaching only the "leaders" of such enter- 
prises. The enterprise must involve ;'lo or more" (it is impossible @ 
avoid some arbitrariness in choice of the critical number) engaged in 
crime on a continuing basis. Lenders include key figures in the crim- 
inal syndicate. One who "orgnnizes, finances, manages, directs, or su- 
penises" is within the conventional scope of leadership. It seems 
appropriate to include within this most reprehensible category several 
classes who supply key assistance, whether or not they are conven- 
tionally regarded ns leaders. Thus, lawyers, accountants, and others 
vho furnish "managerial assistance" are classed as leaders, and so are 
the "enforcers"-gunmen and thugs who are the executioners of the 
underground gorernment-and the corrupt public servants who con- 
nive in the racketeering. 

A further narrowing of the section results from the last sentence 
of subsection (1) , which prevents underlings from being caught in this 
net designed for big fish. On general principles of awessorial liability, 
the truckdriver for a bootlegging orgrtnization would be a "princip.a.1 
in the conspiracy" because he was Lmowinglg aiding and abetting ~ t .  
So also for the janitress in a house of prost~tution, and all the other 
performers of menial tasks associated with m y  enterprise, law? or 
unlawful. These people may properly be implicated as accessories in 
the particular offenses they promote. 

The definition of "criminal syndicate" is patterned on existing anti- 
racketeering legislation. The basic antiracketeering statute in the Fed- 
eral system is 18 U.S.C. 8 1952. This statute prohibits travel in inter- 
state or foreign commexce, or the use of any facility in interstate or 
foreign mmmerce, n i th  intent to- 

1) Distribute t.he proceecls of any unlawful activity; or 
2) Commit any crime of violence to further any unlaw- 

ful activity ; or  
(3) Otherwise proinote, manage, establish, carry on, or 

facilitate the promotion, management, establishment or 
carrying on, of any unlaw f ul activity. 

Subsection (b) of this statute states : 
As used in this sect$ion LLunlamful activity" means (1) any 

business enteryrhe inrolving ganlbling, liquor on which the 
Fedenl  excise tax has not been paid, narcotics, or prostitution 
offenses, in riolation of the laws of the State in which they me 
committed or of the United States . . . . (emphasis added). 

The principle of selection f o l l m d  in designating the "racket" 
crimes is to include those crimes which experience has shown to be the 

'TEE PBEBIDENT's COMMISSION OX  JAW EKFORCEMEST AND b3fI?TIFj'TRATIOS OF 
JUSTICE, TASK FOBCE REPORT: OBOANIZED C- (1967). 



specialties of the criminal syndicrttes, yielding illicit funds and power. 
Excluded from the list are ordinary cnmes of violence, antigovernment 
crimes like treason, sedition, election offenses, ordinary commercial 
frauds, violators of antitrust, securities pure food, and other regula- 
tory laws The first two classes carry heavy penalties even without 
"or anized crime." The latter categories, although frequently involr- 9 ing arge organizations, are unlikely to employ terror as an instrument 
of ower or to be wholly underground. 

incidental benefit of the present proposals would be to make pos- 
sible a more meaningful apprawl of the effectiveness of governmental 
propuns against organized crime. Present "statistid' do not distin- 
guish betmeen conviction of leaders and conviction of minor figures for 
particular crimes. Sometimes the relation of a conviction to organized 
crime rests on little more than rumor that the defendant is in some 
unspecified *way connected with "the mob" or "the JLafia." Convictions 
under proposed section 1005 would be a truer index of success. 

4. Gradhg.-Sul>section (3) classifies the crime as  a Class A felony 
(equivalent to murder and aggravated kidnapping, rape, nrson, or rob- 
bery) if the organization numbers over 25. Considering that many 
Federal prosecutions against narcotics and liquor conspiracies hare 
involved more defendants than this, there will be opportunity to 
impose maximum sentences on the leadership group of these lnr P operations, particularly since subsection (2) makes it clear that arm s- 
length dealers participat.ing in an established illicit distribution system 
are to be regarded as associates. . 

A different issue is whether leading organized crime should be a 
Class A felony if only 10 people are involved, wvhem any of the crimes 
of the organimtion are "felonies," that is, even Class C felonies. Clnss 
C feloni- will include a p t  mimy af the off e m  typical of organized 
crime. For example, if 10 people were involved in conducting a house 
of prostitution or an illicit still, the leaders of the group could be made 
subject to C.1- A felony sentences. I t  might be prefemble to limit the 
clause to Class B felonies as is done in subsection (3). 

5. A t t o m y  General?8 Certificatkn (mh8ecth (4)  ) .-This is pro- 
posed on the nd that operations against big criminal syndicates 
will be central T- y coordinated. Also, the extraordinary sandions should 
Lre invoked only in selmted crises. 

6. Relation of Offense to.GeneraZ S&ennennng Structure.-It -will be 
recalled that, under the eneral sentencing scheme contemplated for 
the new Code, there ail1 fk R -pa of sentences within the maximum 
for oach offense that is available if the judge finds that the accused is 
a professional or persistent offender and therefore special1 dan erous. 
Proposed section 1005 supplements those pmnalons; &ere 8 de- 
fendant i.s convicted of a separate offense, leadin organized crime, he 

d R may recelve a sentence very much lon er than: at availnble for any 
particular offense committed. It woul be possible to proceed toward 
the same p l  by an alternate route, namely, to perrmt the judge to 
impose "or nized crime pendties" following a conT.iction of an P 

e f  

9 crime or fe ony if !le finds m a sentence proceedin that the accused s 
crime wvas related m o, significant way to organiz crme.* The pmc- 
tical issue is whether the usual rules as to the kind of evidence re- 
quired and the burden of p m f  beyond a reasonable doubt should 
apply to the organized crime element in the case. 

*This alternative is set forth as &on 3203 of the Sbucly Draft. 



( 1 )  Simple Conspiraq. 
A person is guilty of simple conspiracy when, v i th  intent that con- 

duct constituting a crime be performed, he c o n ~ n t s  to enter lnto a 
relationship with one or more persons haring as 1ts objective the en- 
gaging in or causing of the performance of such conduct. A person 
shall not be convicted of simple conspiracy unless an overt act is 
alleged and proved to hare been committed by one of the conspirators 
to effect the objective of the relationship. 

( 2 )  Parties. 
If  n person guilty of simple or aggravated,* conspiracy knows or 

should know that a person with whom he conspires has conspired or 
will conspire with another that the same conduct be engaged in or 
caused, he is guilty of conspiracy with such other person although he 
does not h o w  his identity. 

(3)  Objectiwe. 
If  a person is guilty of aggravated conspiracy or simple conspiracy 

hacing as its objective conduct constituting more than one crime, he is 
quilty of one simple or aggravated conspiracy so long as such conduct 
is the objective of the same continuous conspiratorial relationship. 

(4) Duration. 
(a)  A simple or  aggravated conspi- is a mntinuing relation- 

ship. It terminates when it6 objective IS rertlized, frustrated, or 
abandoned. Abandonment is presumed if no overt ad is mm- 
mkted by a conspirator to  effect the abjectire of the relationship 
during the applicable period of limitaeion. 

(b) A wnspimtor may terminate the relationship as to himself 
by individual rtbandonrneik. An individunrl abandonment is 
etfected by a m s p i m b r  timely advising those with whom he 
conspired of his abandonment or by timely informing duly con- 
stituted lam enforcement sutliorities of the existence of the rela- 
tionship and his participation in it. 

( 5 )  Dkallowed Defenses. 
I t  shall not be a defense to u charge of simple or aggravated con- 

spira5g that the person ~ ~ i t h  whom the person is alleged to have 
conspired- 

(a) has not been prosecuted or oonvicted ; or 
(b) has been convicted of a different crime; or 
(c)  11,s been acquittecl ; or 
(d) is othemise not subject to justice. 

( 6 )  .If ultiple Liability. 
(a) h person may not be consecuti~ely sentenced for conduct 

constituting both simple conspiracy and the mlization of its 
objective. 

(b) A person may be consecutively sentenced for condud mn- 
stituting simple conspiracy having as its objective wnduct con- 
stituting a series of crimes and bhe mlization of its objective. 

*Professor Blakey's proposed statute also pmpcsed the formulation of a 
prorision similar to the "Organized Crime Leadership" provision set forth in 
section 1W of the Study D d t ,  which he refers to as "Aggrarated Cvnspiracy." 



(c) A person may be consecutive1 sen tend  for conduct con- 
stituting aggravated conepiracy anBtihe realimtion of its objee- 
tive. 

(d) A person guilty of aggravated conspiracy is liable for any 
crime oomrnitted by one of his co-conspirators in furtherance of 
the relationship and reasonably foreseeable as a natural con- 
sequenoe of it. 

(7) Grading. 
A simple conspiracy is a crime of the &me grade as t4he most serious 

crime which is an objective toof the relationship. 

Venue 
(1) Venue shall lie for simple conspiracy in any district in which 

the person entered into the relationship or in which he committed an 
overt act to effect the objectiveof the relationship. 

(2) Venue shall lie for aggravated conspiracy in nny district in 
which the person entered into the relationship or in which one of the 
conspirators committed an overt act to effect. the objective of tho 
relationship. 
Admissim 

Evidence of an otherwise hearsay declaration is admissible against n 
defendant where the court finds that- 

(a) the declaration was made by the declarant while he wns 
participating in a cons~ratioml relationship; 

(b) tihe declamation was made under circumstances from n-hich 
trustworthiness may be inferred ; 

(c) the declarat.lon relates to the conspiratorial mlationship ; 
and 

(d) the deulnration mas mnde prior to tor during t'he t.ime the 
defendant was partic.ipa.t.ing in the conspiratorial relahionship. 

BACKGROUND A N D  CRFECISX OF PRESENT CONSPIRACY LAW 

The exact origin of conspiracy theory in the common lam apparentl~ 
is not known. While it first receil-ed legislative recognition as early as 
1305,' it did not reach full maturity until the 17th century. when thc 
criminnl law e rienced perhaps its greatest growth, largely at tho T hands of the in mow Star Chamber. In  1611, the Star Chnmber in 
the Poulterers case * held for the Grst time that an unexecuted agree- 
ment was itself punishable. Emphasis was thus shifted from the crim- 
inal objective to the agreement that preceded it. Thereafter the 
history of conspiracy theory has aptly illustrated, as Mr. Justice jack- 
son has pointed out, "the tendency of a principle to expand itself to the 
limit of its logic." It mas a short step to the proposition that an 

Ordtnance of aOmptmtars, 33 Edn-. 1 (1305). 
' 0 Co. Rep. 5&, 77 Eng. Rep. 813 (S. C. 1611). 
a Iirule~oitch r. United States. 336 U.S. 440. 445 (1WOl (concurring o ~ i n i o n ) .  - - 

quoting Can~ozo, TEE NATURE OF TRE Jnorcla~ Pnocms .51 (1029). 



agreement to commit any crime was a criminal conspiracy? Thereafter, 
tho courts, particularly the Stall Cliamber, eagerly extended the sco o I' of con~piracy.~ An unsubstantiated statement by H a w k u ~ s ~  that t lo 
acts contemplated by a conspiracy need not themselves be crlminal but 
need only be "wrongful" in order to make the conspiracy punishable 
mined widespread and permanent acceptance. 

Writing in 1842, Chief Justice Shaw in the leading case of Common- 
tcedth v. Hunt ' summed up the historical development of conspiracy 
and gave to the concept its classic definition : 'la combination of t ~ o  or 
Inom persons, by some concerted action, to accomplish some criminel or 
unlawful purpose,+or to accomplish some purpose, not in itself criminal 
or unlawful, by cruninal or  unlawful means." Justice Sham's definition 
was adopted by the SupremeCourt 51 years later in Pettibone v. United 
States,B and remains in force today. 

The modern crime of conspiracy has been defined as 
it almost defies definit i~n. ' '~ This factor has resulted in 
ing definitions of the elements of this crime. A brief 
some of the specific problems that have arisen follows. 

Intent: Few aspects of present conspiracy law are more productive 
of confusion and controversy than those surrounding the issue of in- 
tent. Two issues have occupied the major part of the courts' attention. 
The first deals with the question of so-called "corrupt intent," which 
was introduced into American law in Peopb v. often, too, 
cnlled the Powell doctrine. The second, a problem pecullnr to Federal 
jurisprudence, deds  with the so-cnllecl Issue of "anti-Fe?eral" intent." 

I n  Powell, defendants, prosecuted for conspirncy to vlolnte a statute 
requiring municipal officials to advertise for bids, urged as IL defense 
that they hnd acted in good faith i orance of the statute. The court 
mceptod their a r  wment and helcl t  at a "confederation" to do an act k F' 
'linnocent in itse f" was not criminal unless it mas "corrupt," since 
more thnn simply "to do the act prohibited in ignorance of the pro- 
hibition" mas "in~plied in the meaning of the word conspiracy." l2 
This view has found "general acceptance" IS in this country, saw only 

' S e e  I'ollnck, Cotninon Lorn Conspiracy, 35 GEO.L.J. 328, 3403-13 (1947) [here- 
inhf'ter d ted  - PoIlnck] : Sayre, Criminal Conspimcy, 35 HAR~.L.REF. 393, 400 
( l a m )  [hereinafter cited a s  Sayrcll. 

This has been attributed to the exceptionally rigorous growth of the criminal 
law during the 17th c e n t u r ~ ,  nnd to the contemporary tendency to identify lam 
with niornlity. Sce Pollnck, supra note 4, a t  3 4 M ,  and Sayre, ercpro note 4, a t  

?L4rr9~rss .  PLEAS OF m E  CROWS tit. U B  18th ed. Curwad l a ) .  
'45 Mass. ( 4  M e t )  111,123 (1842). 
"145 I'.S. 197. 203 (18W). Earlier opinions had reflected a similar approach. 

Sce c.y., I'nitcd Sto trs  1: Gooding, 25 T.S. (12 Wheat.) 480, 469-471 (1827) 
( :tors-. J. ) . 

Krt t lc~r i t rh  r. C-nited Stntce. 336 t-.S. 440. 446 (1919). A conimentator has 
stated that "in the long category of crimes there is none . . . more dimcult to 
confine within the boundaries of definitive statement than conspiracy." Harno, 
Intcnt it1 Criminal Conepiracy. b9 U.PA.LREV. @%I (1M1). 

1°U3 S.Y.  88, 92 (1875) ("The confederation must be corrupt") See generally 
Dcceloptnenta in tho Law:  Criminal Conspiracy. 72 HNLV. L. REV. 9.20, 936-937 
(lfXj9) [hereinafter cited a s  Deaelopnmta]  : MODEL PEXAL CODE 5 5.03, Gom- 
ment a t  113-118 (Tent. Draft  90.10, ISGO). 

" S e c  yencrullu Dcvelopmrnts, etcpra note 10 a t  937-9443: MODEL PEXAL CODE 
8 5.03, h m m t  nt 110-113 (Tent. Draft No. 10,1960). 
"63 N.Y. a t  92. 
'' Developments, eupra note 10, a t  936. 



in some Federal courts, for example, Ohadwick v. United States," ap- 
parently the first Fedeml case to face the issue, where it was un- 
equivocally rejected. Judge h r n e d  Hand, in dictum, rejected the rule 
for the Second Circuit in Mack v. United States,'s in these terms : 

Starting with Pea* v. Powell . . . t-he anomalous doc- 
trine has Indeed gained some footing in the circuit courts of 
appeals that for conspiracy t+here must be a L'corrupt motive" . . . yet it is hard to see any reason for this, or why more 
proo# should be necessary than that the parties had 111 con- 
templation all the elements of the crime they are charged with 
conspiracy to commit. 

The Supreme Court itself has nerer faced the issue.16 
The experience with Pozoe7J has not been happy. The case is subject 

to, and has been given, a number of interpretations. Indeed, then! have 
even been conflicts mithin the same jurisdiction.17 The rule was not 
adopted in the Model Penal Cde,ls and there appears, i t  is suggested, 
no convincing reason why i t  should be followed in the new Federal 
Code. 

The so-called issue of anti-Federal intent arises in this fashion. The 
Federal Government, of course, has no general criminal jurisdi~tion.'~ 
I t  is thus necessary for the Congress to add to what would normally be 
a State offense some circuxnstance that affords a basis for Federal juris- 
diction; for example, causing stolen g o d s  to be transported in inter- 
state commercez0 or using the mails to Most decisions 
dealing with these offenses hold that knowledge of the interstate tmns- 
portation or use of the mails is unnecessary to commit the substnntiye 
offe~lse.~~ But they hold that such knowledge is required for n conspir- 
acy to commit the offense. 23 What is involved here, strictly speaking, 

" l4l  F. 225. %2-243 (6th Cir. 1905) : But cf. Landen v. United States. 29!3 F.  , . 
76 (6th Cir. 19241. . - . 
" 112 F. 2d 290.202 (2d Cir. 1940). 
" In  Keegan r. United Btatee, 3Xi U.S. 478, 506 ( l W ) ,  Chief Justice Stone, 

with Justices Reed. Douglas. and Jackson concurdnn. indicated in dissent that 
"the doctrine of ~ e o p l c  ?. powen . . . has  never been accepted by this Court." 

I' Compare People v. Roamnun, 156 i6. App. 2d 784. 706-797, 320 P.2d TO, 78 
( l F 8 ) ,  with People v. McLaughlB, ll1 Oal. App. 26 781, 245 P.2d 1076 (1952). 

MODEL PEnac CODE 5.03, Cammnt  a t  115-116 (Tent. Draft No. 10,1960). 
* United States v. Coolidge, 14 U.S. ( 1  Wheat.) 415 (1810) : United States r. 

Hudson, 1 U.S. (7  Cranch) 32 (18l2). 
sa I 8  U.S.0. 4 2314. - - - . . . - . " 
a 18 U.S.C. 8 134. 
= B u t  note that  the question of " k n a w l m '  ke.. foreeeeability, may &ill be 

Lnrolred in the Question of "cansing." See, e . ~ . .  United Btateu c Bcandiffa. 300 

" s e e  ig., cnited state8 v. Crimmina, 123 F. 26 271. 272-273 (2d Cir. 1941) 
(conspiracy to transport stolen securities), where Judge Hand observed : 

Ordinnrily one is not goilty of a crime unless he is  aware of the existence 
of all those facts which make his conduct criminal. That  awareness is  rill 
that  is  ~uennt  by . . . mens ren . . . Rut it does not follow, because n jury 
might hnre found him guilty of the substantive offense, that they were 
justl.fled in finding him guilty of a conspiracy to commit it. . . . While one 
may, for ins tanc~ ,  be guilty of rnnning past a tramc light of whose erist- 
ence one is ignorant, one cannot be guilty of conspiracy to rrm past such 
a light, for one cannot agree to  run past a light unleas one supposes thnt 
there is  n light to run past. 



is thus not a question of conspirncy  la^ as much as it is an issue of how 
the substantive offense is defined. Indeed, this is the r a y  the Supreme 
Court 1 ~ ~ 9  handled the issue without much ado.'4 Consequently, i t  is 
suggested i t  is not necessary to deal wit11 t h ~ s  aspect of conspiracy 
theory beyond specifying that there is an '*intent that conduct consti- 
tuting a crime be performed." The substantire oBense's definition will 
then more in and supply the rest.25 

06jecfhe: Three questions have chiefly occupied the courts' atten- 
tion in the area of the objective of the conspiracy. First, what objec- 
tives should be made the subject of criminal liability where there is 
a conspiracy? Second, how should conspiracies ~ i t h  multiple and 
cllanging objecti\ es be trented? 2CAnd third, what are the permissible 
inferences that can be dmwn as to objective in the so-called sales cases, 
a question obrionsly also related to the issues of intent, agreement, 
and parties. 

18 U.S.C. 8 371, the present general Fcderd conspiracy statute,2i pro- 
hibits not only conspiracy to commit a crime, but any "offense against 
the 1-nited Stntes, or to defraud the United States, or any agency 
thereof in any manner or for any purpose. . . .?' That the statute 
includes conspiracy to  conmit n crime is, of course, largely nithout 
controversy. Rut that it extends as well to "offenses" 28 and situations 

" Ser, e.g., in Re Coy, 127 U.S. 731 (1888) (Federal intent not required in abuse 
of general election voting conspiracy) : Petiibone v. United State8. 118 U.S. 197 
(1893) (Federal intent required in obstruction of injunction conspiracy). 

=.See XODEL PENAL CODE g 5.03. Comment a t  113 (Tent. Draft  So. 10, 1960)- 
One other issue in  this area merits brief mention. The statute proposed by the 
consultant, because it sass "a crime," rejects the so-called '#harton Rule, whicli 
arbitrarily carves out of conq~iracy law certain types of offenses that  by their 
definition already require joint action, Le., bribery, when the nlinimun~ n u m k r  
of individuals a re  implicntd. See Titrite# States r. Dietrich, 1% F. GG1 (c.C. 
D. Keb. 1904) (bribery of U.S. Senator). The rule, i t  is felt, ignores the inchoate 
crime function of conspiracy. See ILL. REV. STAT. C. 38, 8 842, Cornment (1901), 
which 1iken-k sets aside the Wharton Rule. See People r. Prcrcell, 3CH Ill. bpp. 
215.26 N.E. 2d 153 (1940). 
1 Rae generally Sote. Federal Trentnrcnt of lirlltiple Conspiracies, 57 CQL 1,. 

REV. 387 (1957). 
18 U.S.C. 5 371 prorides : 

If two or more persons mnspire rither to commit any offense against the 
United States, or to defraud the United States, o r  any agencs thereof in any 
rnanner or for  any purpose, and one or more of such persons do any act  to 
effect the object of the conspiracy, each shall be fined not more than $10,000 
or imprisoned not more than fire years, o r  both. 

If, however, the offense. the cmnmisslon of which is the object of the con- 
spiracy, B a niisdcnieanor only, the punishment for  such conspiraq shall not 
exceed the maximum punishmrnt provided for such misdemeanor. 

"Originally, "offenses" was read to mean only "crinlinal" statutes. See, e.g.. 
.Tnited State8 v. Sanche. 7 F. 715 (C.C. W.D. Tenn. 1881). Rut  in United State8 v. 
Hutto.  256 r.8. 524, 528429 (1021), the Supreme Court rejectel this construction 
in these tenns : 

[The statute] d m  not in  terms require that  the contemplatcxl offense shall 
of itself be a criminal offense; nor does the nature of the subject matter 
require this construction. . . . [Wle deem i t  clear that  a conspiracy to com- 
mit any offense which b~ a d  of Congress is prohibited in the interest of the 
public policy in the  United States. althongh not of itself made punishable 
by criminal pro-wution, but ouly hy suit for penal*, is a conspiracy [which 
is] punish:iblo under the tenns of t h a t  seetion. 



involving "frnud" 29 .has occnsionecl sharp cri t i~ism,3~ the burden of 
which is that i t  does not provide n standard of conduct sufEcientlp 
wertainable to wnrn the individual and to limit the hard of the prose- 
~ u t o r . ~ '  It is 011 this basis, Inoreover, that the Model Perid Code? the 
Kew York Revised Pennl Code,g3 and the Illinois Criminal Code of 
1961 hare rejected such formulntions. It. is not necessary. however, to 
agree with or reject this view to argue for the narrowing of the present 
general conspirncy provision. For this debate is in fact lnrgely over 
the scope of the substnntivo ofense, n debate which 11x3 not yet been 
fnced on its own terms, since there is no general substantive pro~-ision 
prohibiting the defrauding of the United States. Moreover! the in- 
choate crime function and the p u p  danger mtionale, which under- 
write the law of conspirncy, simply will not support, in a geneml 
fashion, :I conspirncy statute not backed up by n substantive off en^^."^ 
It is suggested, therefore, that the new provision be li~nited to crim- 
inal bellnvior, and the "offense" and "defraud" issues be fnced in the 
context of the drafting of the other substantive provisions of the pro- 
posed Code. 

At one time there was n c o d c t  of authority among Fedeml cnses 
whether ,z combination to commit several offenses was punishable as 
one conspiracy or  as s e ~ e r a l . ~  The Supreme Court, however, in 
Bravemnan v. United States,57 finally resolved the issue in these 
terms : 

=The scope of the phrase "to defraud" \ras outlined for the C b m t  by Mr. 
Justice Fortas in Dctitris F. United Statce, 3tX U.S. 8.55, 86046l ( l w ) ,  which 
dealt with n conspirncy to defrnud tha t  included filing false affidavits with the 
Xntionnl Labor Ronrd, in these terms: 

But the essence of their alleged conduct was not merely the indiridual 
filing of false afBdarits. I t  mas also the alleged concert of nction-the com- 
mon decision and common activity for a common pnrpose. . . . It has long 
been established tha t  this statutory language ["to defraud 'the United 
States"] is not confined to frnud a s  that t e r n  has been defined in the com- 
mon law. It reaches "any conspiracy for the purpose of impairing, obstruct- 
ing or  defeating the lawful function of any depnrtment of government. . . ." 

aoThe classic critique is Goldstein, Cornpiracy to Defraud the United Statea, 
88 TALE LJ. 405 (19ri9). Professor Goldstein, in masterful fashion. carefully 
tmces the history of the  statute nnd subjects it  to  cogent criticism. 

sThis is, of course, the classic critique of what I'rofessor Radzinowicz tenns 
"the l ibe~nl  position" of We 18th century. See Ravzrxowrcz, IDEOIXX)I A ~ W  CBIME 
%I4 (1968). What this posltion seemingly gires insufficient attention to is the 
distinction between what Pound calls a "standard" and a "role;' uml the legiti- 
mate. although sharply limited. function the ".?&ndnrd" may have in the admin- 
istration of justice. Bee POUND, CRIMIRAI. JUSTICE IN AXEEICA 30-31 (1%0) ; 
S a s h  r. Dnitcd Btatce. !229 U.S. 373, 377 (1913) (Holmcs, J.) : "IT]he Lam is full 
of instances where a man's fate  depends on his estin~nting rightly, that  is, a s  the 
jury subsequently estimates it. same matter of degree." 

Moon PESAI. CODE % 5.03, Comment a t  103 (Tent. Dmft 1WiO). 
=X.T. Rm. PES. LAW 5 105.00, Comment a t  173 (bfcl3nne.r 1967). 

ILL. REV. STAT. C. 38 1 = Comment 11 t 309 ( IM ) . 
'U Obrtously. all thnt one can do alone need not he permitted wlicn one acts in 

concert. "It  is perfectly possible and even may be rntional to  cnnct that a con- 
spiracy to accomplish what a n  indiridual is free to do shall be a crime." Drclr v. 
Tlrarr. 235 U.S. 432. 438 (1911) (Holmes. J.). Laws against consipraq.in re- 
straint of trade a r e  an example of this principle. Nevertheless, the realmition 
thnt there may be particular exceptions to the proposition noted n1)ore does not 
undcmmine its a~pHcnhilitr  i n  nny consicltmtion of n pmernl co~~spiracy stahlte. 

*Compare Hpragcte r. Adrrltolt, 45 F.2d 790 (N.D. Ga. 1 W ) .  with Yenkichi 
I to  r. United Stnier. (il F.2d 7 3 ,  77 (9th Cir.). cert. dcnied. 2.89 U.S. '762 (I%%?) ; 
but cf. Frohwerk r. United Statee, 249 U.S. !KM, 210 (1919) (Holmes. J.) : "The 
conspiracy is the crime, and thnt is one, however diverse its objects." 
" 317 U.S. 4 9 , 5 3 4  (1942). 



[The] . . . precise nature and extent of the conspiracy must be 
determined by reference to the xgreement which embraces and 
defines its objects. TVhether the object of a single a p m e n t  is to 
commit one or many crimes, it is in either case that agreement 
which constitutes the conspiracy which the statute punishes . . . 
The single agreement is the prohibited conspiracy, and however 
diverse its objects it violates but a single statute. . . . 

Seevertheless. Bmvenna?t does not squarely resolve the difficulty that 
may arise when different objectires are added and executed over a 
period of time. However. the "m11rts generally avoid such inquiries 
and results (that is, finding two conspiracies) by finding that the 
original a p m e n t  subsequently came to 'embrace' additional objects 
. . .?' 3e This result is, of coursr, facilitated under the consultant's 
proposecl draft, since it focuses not only on the issue of agreement, but 
also of relationship. Thus, while conceptually the notion of a d-jmamic 
agreement may imolve difficulties, the notion of a dynamic relationship 
poses none. 

The so-called iLsdes cases'? do not lend themselves to ready c l d c a -  
tion, for they pcsc at once issues going to the heart of intent (that is, 
kno~leclgee) , agrecnlent (that is, assent) , and objective (that is, h o w l -  
edge of and assent to  unlawful goal). These Gases are discussed in the 
commentary to the proposed drafts on complicity and facilitation. 

Parties: It is difficult to factor out for independent discussion in any 
consideration of conspiracy theory such elements as intent, objective 
and party. since each bears such a close relation to the other. For  as the 
element of intent is broadened or narrowed, as the objectives are multi- 
plied or reduced, so too is the party scope made r i d e r  or narroKer, and, 
incleed, as will be noted be lo^, so dso the time and a m  elements. The 
various issues exist on various Ie~els.~" 

On the first level, it is obvious that persons cannot conspire when 
they are not awnre of one another's existence. This was a holding of 
Uw'fetl States v. Pcrlcone, 311 1T.S. 205 (1940). Nevertheless, on an- 
otlwr lrrel, it is also apparent that agreement is possible although 
the parties are unaware of each other's identity.40 Indeed, it is  not 

m J I o ~ ~  PESAL CODE $5.03, Comnwnt a t  129-130 (Tent  Draft  So. 10, 1960). 
?98cc generally Sote. Fcdrrnl Treotttrent of Xtcltiple Conspiracies. 57 COL. TJ. 

 RE^. 387 (1957). 
'"See, r.g., Rluntenfhnl v. Cnited States. 332 U.S. ,339, 557-5% (1947). This 

issue is  often faced using the "wheel" or "chain" metaphor. Where several 
othcm-ise unconnected individuals (Lyokes) engage in a similar relationship 
with th r  same person (hub), the crucial question is to what degree there is  a 
relationship among theu~selres (rim). See Kotteakoa r. United States,  328 U.S. 
750 (1!346). Without a "rim." several conspiracies a r e  present. rather than 
just one. Another common form of conspiratorial relationship is described a s  n 
"chain cor~spiracy," which "has a s  its ultimate purpose the placing of . . . [a] 
forbidden commodity [such a s  narcotics] into the hands of the ultimate pnr- 
chaser," r-nitc.d Sfnfc.8 v. Agucci, 310 F. 2d 817, 826 (2d Cir. 1962). cm-t, rleniecl 
3 7 u . S .  969 (196'3). Here each subgroup forms a 'link" in the "chain" that 
taken together is the orern11 group which achieves the conspiratorial objective. 
In short, i t  is not necessarT that  each know the other, but only that  each know 
that there is a scope to the relationship. United States v. Edzcarda. 366 F. 2d 
K3 .  8.59 (2d Cir. 1%6), ccrt. d w i e d ,  380 U.S. 908 (1967). Tn any erent '. . . 
whcther n scheme is one conspiracy or several is primarily a jury question. 
since i t  is a question of fact a s  to the nature of the agreement." United States r. 
Dardi, 330 F.  2d 316, 327 (2d Cir.) crrt detbied 379 T*.S. 84.5 (19CA), quoting 
United States v. Crosbll, 2W F.  2d 922, 945 (2d Cir. 1m). 



unreasonable to ask one who joins with ;ul ongoing criminal enter- 
prise to run t.he risk of having an unkuown number of associates. I t  is 
thus not unfair to say with Judge Hand, "[Hie takes his chances."" 
This then is the approach of the dmft proposed by the consultant. 

Such a rule would help to cut down problems with prejudicial vari- 
ance, t.h& is, where one conspiracy is alleged, but several cons iracies 
am shorn, an  issue that has occupied the attention of the d upreme 
Court on a number of occasi0ns,4~ and which promises to  be even 
mom bedeviling in the future, as will be explained below, because 
of recent rulings on the automatic prejudice resulting .from the ad- 
mission of inadmissible liear~ay.~? Along with subsection (3) at the 
end of the consultant's draft," i t  also permits a finding of single 
rather t l m  multiple conspirae , when latecomers join the ongoing 
enterprise, since courts genera 6 y consider that a person who joins 
such a relationship becomes a party to the same conspiracy.4s When 
n party joins an existing conspiracy, however, he should not neces- 
srtrily be held "retroactively [guilty of] . . . a previously con- 
summated crime" under the teaching of the Supreme Court in 
Bollenbach r. U ~ i t e d  States.47 It is necessary to  exrunine the exact 
character of the relationship he enters. This, too, is the rule embodied 
in the statute recommended by the c o n ~ u l t a n t . ~ ~  

Overt Ad:  At common lax, conspimcy was s completed offense 
without the additional commission of an overt act.4s Under the gen- 
eral Federal Conspiracy but not all particular conspiracy 
clauses:' an overt act is now rquired. The Supreme Court in Pates 
v. United States 62 esplained the function of the overt act in these 
terms: 

'' United States v. Andolschek, 142 I?. 2d 503, 807 (2d Cir. 1944). 
" 8 e e .  e.g., Berger v. United Statee. 296 U.S. 78 (1935) (no  prejndico) ; Kot- 

teak08 v. United Slates,  328 U.S. 7 s  (1%6) (prejudice). 
Compare Burton v. United Stater, 391 U.S. 1'23 (1088) (confession Incriminat- 

ing coconspirator but not admitted against him pursuant to  instructions found 
reversible error) ,  wi th  Fiacolck r. United States,  329 C.S. 211 (1946) (ad- 
mission of post conspiracy admissions held reversible error). 

"As to ohjectives, too, it  is possible to "take your chances" See Bzuinenthal 
v. Vnited State8, &32 U.S. 539 (1Mi)  : R ~ d n e r  v. United Bfates.  281 F .  516 (6th 
Cir.). eert. denied. 2W US. it% (1922). 

"See ,  e.g.. lllendcl80n v. United Stater. 58 F. 2cl 532 (D.C. Cir. 1932). 
" S t a t e  v. Phillips, 240 N.C. M6. 520. 82 S.E. 2d 762, 766 (1954). 
"326 U.S. 607 (19.10) (dictum) (fence. without more, not guilty of conspiracy 

to transport stolen goods interstate). Here everything depends on the scope 
of the conspiracy joined. See United State8 v. Cardillo. 316 F. 2d ?d (2d Cir.). 
cert. denied, 375 U.S. 822 (1963) (purchaser guilty of conspiracy to transport) ; 
United State8 r. Lester. 232 F. 2d 7;i (3d Ctr. lMO), cert. denied. 381 U.S. 937 
(1?1) (purchaser  guilt^ of conspiracy to transport). 

It thus departs from the Model Penal Code, which is less milling to permit 
generally, a finding that the consphcy  is "congruent in scope both a s  to party 
and its objectire dimensions." 1IIonn. P ~ A L  CODE F) 5.03, COmmcnt at 122 (Tent. 
Draft No. 10. 10601. 

' @ S e e  ~ o g & ~ ~ - . ~ b : N c f l l ,  2 T i  U.S. 32, 65 (1921). ,- U.S.C. 5 371 ( ' I .  . . and one o r  mom of ~ u c h  persons do any act to 
effect the object of the conepiracy . . . "). Only one overt act  need be pleaded, \ while proof of othem a t  trial is not barred: Ree8e v. United States.  ,353 F. 2d 
..732 (5th Cir. 1965) : United States v. Negro. 1M F. 2d 168. 173 (2d Cir. 1947). 

18 U.S.C. 5 1951 (extortion interference with commerce) ; rf. Singer v. United 
States. 323 U.S. 338 (1815) (Selective Service Act). 

m354 U.S. 298, 334 (1957). ThiB approach is  reflected, too. in loner court 
opinions. See, e . ~ . ,  United States v. Armone, 363 F. 2d 385, 400 (2d Cir.), cert. 
denled, 385 U.S. 957 (198f)). 



[Its] function . . . is simply to manifest 'that the conspiracy 
is a t  work' . . . and is neither a project. still resting solely in 
the minds of the conspirators nor R fidly completed operation 
no longer in existence. 

Thus, as will be noted in greater detail below, i t  anchors the con- 
spiracy in time and place. - ~Tnder present law, there is no wquirelnent that the overt act be a 
commencement of the consumnlationF that is, equal to conduct 
amo~mting to an attempt to commit the substantive offense itself. 
Any act or omission, 64 howerer otllemise i~?nocent, 55 other than those 
acts surrounding the hatching of the plot 1tself,5~ performed by any 
member of the conspiracy, 67 while the conspiracy remains yet afo0t,5~ 
fulfills the requirement. Indeecl. the coln~nission of the substantive 
*- 
offense itself may be alleged and proved as an overt a ~ t . 5 ~  The con- 
sultant's proposed draft is consistent with these rules. 

Duration.-The dumtion of a conspiracy is important on a number 
of levels. Dnr:ltion influences, inter a h ,  the ad~nissibiLity of cocon- 
spirator declarations,0O vicnrious substantive Iiability,6l the substantive 
liability of Inter-joining conspirato~s,h? and, most importantly, when 
the statute of l inhit ions l~egins to run. Indeed, i t  has been largely in 
the contest of the statute of limitiitions that the courts have considered 
the qnestion of dur. A t,' ion. 

The col~rts originally took the position that since the crime of con- 
spirr1c-y w:~s complc.tec1 rnl~e~i the agreement was fornlecl and, where 
required, an orert act had been colnmitted, tho statute of limitations 
begnn to run from that point.63 1)iss:ltisfnction with this rule led to the 
adoption of the position t l ~ t  each sr~wessive overt :let started anew the 
running of the statute of l i rn i t a t i~ns .~~  Ultimately, in Pnited States v. 

" Jfinguage to the contrary in Hall v. United States, 109 F. 2d 976, 984 (10th 
Cir. 1010), d w s  not represent the lnm. Pee Sote 55, infra; cf. IIyde v. United 
Sttter.  225 V.S. 347. 387-88 (1912) (Ilolmes. J.. dissenting). 

I'nited States r. O b u t t .  127 F. 2d 333 (D.C. Cir. 1W2) (failure to  report for 
induction). 
" I'afas r. Unitcd States, T.S. 38. 333-:W (1957) (attendnnce nt meet- 

i n g  - 
People v. Rines. 10S Misc. 453, 457. G X.T.S. 2d 2, 5 (Sup. Ct. 1938). 

" nan)~o?r v. C'nitcd States, l X  U.S. -lW, 46%69 (1&95) : 
I t  has nln-nys I w n ,  h o ~ v c ~ e r ,  a ~ ~ d  is still, the law that,  nfter prima facie 

el-idence of a n  unlawful combination has been introduced. the act of any 
one of the coconspirntors in furthemncv? of s w h  cnrnbmatim may be plop 
erly g i r w  in eritlenc-e ngninst d l .  w q i ~ i r e  a n  o m r t  act to be pmren 
ngninst clrerg nlenlber of the conupirney, or a distinct act  connecting hinl 
with tlie combinntion t o  11e alleged, would not only be an innoratio~l npon 
ec;tablishcd principles, hut would render most prosecntions for  the offense 
nngnt.or;r. 

" United States v. Ehrgott, 1R2 F. 207 (C.C. S.D. N.Y. 1 x 0 ) .  
I'iwf~erton v. C-nitrd Statea. 3% U.S. fHO 11946). 

'"See, e.g., h g a n  v. United States, 1-44 V.S. ", 3 0 9  (1W2) (declnmtion 
after terminntion inadmissible). 

" SCC, e.g., Pinkwton v. Gnited Statcs, 323 T.S. 0, M W T  (1916) (.'so long a s  
the ~ ~ n r t n e r s l ~ i p  in  crime continues" vicarious substantive liability obtains). 

srr e.g.. . l lflonald v. L'nit~d Statcw, 80 F. 41 1% (8th Cir.), rert. dmied. 301 
r.8. t Q i  (1!B7) (after kidnapping. joining t o  exchange mnsorn, mt.r of kid- 
nwlirlg conspirncs) ; but cf. Bollcnbwh v. Gnited States. 326 T.S. 607. 011 ( 1 W )  
(dictum) (fenre not guilty of i n t ~ r s t n k  tmnsportation). 

Z'nited States r. O~oen, 32 F. 534 (D. Ore. 1887). 
Jones v. l'nited S t a t a ,  18'2F. 417, l"2i (9th Cir.), cert. denied, 212 U.S. 

5i6 (1905). 



Riasely the Supreme Court, through Mr. Justice Holmes, found that a 
conspiracy could be treated as a continuous relationship. Justice 
Holmes observed : 

The defendants urguo that ,z conspiracy is a complcted crime as 
soon as formed, that i t  is simply a case of unlawful agreement, 
and that therefore the emtinuando may be disregarded. . . . 
Subsequent acts in pursuance of the agreement may renew the 
coilspiracy or be evidence of a renewal, but do not change the 
nature of the original offense. . . . 

The argument, so far ns the premises are true, does not sutEce to 
prove that. a conspiracy, although i t  exists as soon u s  the agree- 
ment is made, ma not continue beyond the moment of making 
it. . . . [Mr]hen t g e plot contemplates bringing to  ,pass a wn- 
tinuous result that will not continue without the continuous coop- 
erstion of the conspirators to keep it up, and there is such 
continuous coopemtion, it is a perversion of natural thought and 
of natural lmguage to cdl such continuous cooperation u cine- 

- matographic series of distinct conspiracies, rather than to call it '  
'asingle one. . . . 

Thus the K i a d  Court held thst the conspirncy continued until it was 
abandoned or terminated through success.67 The rules soon developed, 
too, that a conspiracy was p~wurned to continue until the contmry was 
sho-wnzaa that frustration as well as abandonment or success could work 
a termination,- but that, even where the conspiracy was presumed to 
continue, the last overt act marked the end of the duration of the 
co11~piracy~~~ 

At  one tune, it was thought necessary for the prosecution to present 
evidence of the absence of abandonment." The Supreme Court, how- 
ever, in Hyde v. UniMSMes,7?established the rule that the defendant 
himself must show "ahativo~conduct" indicating such abandonment. 
Writing for the Court, Mr. Justice McKenna observed: 

=218 U.S. 601 (1910). Note that once the decision is reached to treat the offense 
a s  continuing, i t  beconies improper to divide i t  into segments to mnke it separnte 
offenses. See In re  Snow. 1.20 U.S. !274 (1887). 

z218 U.S. a t  GOT. 
United States v. Khsel.  218 1J.S. 601,810 ( lm0) .  

-See,  e.g., Team8tera Local 167 v. Gnited States. 291 U.S. 293, 297-298 (1034). 
Eee. e.g.. Fiewick v. United Etaies, 329 US. 2ll. 21TiL?T (1946) (arrest equnls 

frnstrntion for declarn'tion rnle) . But the cluestion is  one of f a c t  Sec Fran- *esc v. 
United Etates. 392 F. d W, 9- (2d Cir. 1968) (bank robbery conspirncy 
contemplated post-arrest activit.p ). 

Urune~oald v. United S t ~ t f f f ,  353 U.S. 391. %%Hi97 (1957) (stntute of liniita- 
tions). The Court has faced on .several occasions the issue of whellter or not 
nets of "concealment," allegedly an objective of the conspiracy, may be held to 
continue the life of the conspirncy. O b ~ i o ~ ~ ~ l y ,  if they were held to hare  such un 
effect ront in~ly,  the policy behind the stntute of limitntlons would 1w ffm:irtc~cl. 
See gcneraEly Conimcnt, Con.vpiraey. Conccalnwnl crnd the Statulc of Limita- 
tions, 70 YALE L..J. 1311 (1961). To  date, Uic Supreme Court has refused, a s  a 
mattm of evidence, t o  permit such an inference. Ree h-rrrlemitch v. United States. 
336 U.S. 440 (1940) ; Lutloak v. Gni&d States, 344 U.S. W (19%) ; Grtme~oald 
V. United States, %-a U.S. 391 (1957). Thrrc  is no ol)jection. however. where the 
consyirncy is itself still continuing and i t  includes nn objective of concealmrnt to 
so treatiug it. S f e  F m m n  v. Uvitcsd StatC8. 301 U.S. 110 (1933) (?nu evasion) ; 
United Siate8 v. Hickey, 360 F. 2d 127 (7th Cir.), cert. denfed, 385 U.S. 928 (1966) 
( t t  deirnud ) . 

Wave v. United Btotes, 15.1 F. 577, 580 (8th Cir.). cert. denfed, 207 U.S. 588 
(1907). 

'2225 U.S. 347, 357 (1912) ; scc a880 Pinkcston v. United States, 328 U.S. m, 
613 (1946). 

225 U.S. at 389470. 



[The view of the wnspiracy :is continuing] does not . . . take 
the defense of [torlni~~ation] from conspirac~es. It allows i t  to d l ,  
but makes its application different. Kor does it take from a conspir- 
ator the power to witldl.nw from the esecution of tl?e offense or to 
avert a continuing c r i~n imdi t~ .  It rquires nffirmative nctlon, but 
certainly that is not hardship. Hswng joined in an unlmvful 
sclmne, having consti t i i t~l  'agents for its performance, scheme and 
agency to be continuous until full fruition be secured, until he does 
some nct to disavow or def& the purpose he is in  no situation to 
clliim tlie clelay of tllu 1:tw. . . . As he 11:~s started evil forces he 
n~ust ~vithdraw his support from them or incur the guilt of t!leir 
continuance. Vntil he does ~ithdr-aw there IS conscious 
otfending. . . . 

linfortunately. few decisions have treated tlie issue of what "affirmn- 
tire :iction" c.onstitutes ab:i~~lonmcnt. In  most, the issue is dismissed on 
the gro~irids of lack of cviclc~~cc.~' "It is fiiir to say, howerer, that the 
most commonly acc.eptcd t w i  . . . is . . . giving notice to the other 
mnspir:itnrs . . . ." ; T h e  test :11)pnrently rests on the notion that this 
witlldraws the mutual support ot,llerwise c ~ i s t i n g . ~ ~  On the other hand, 
a stricter rule lms been :~pplied in some decisions. In Eldredge v. 
United S t a t c . ~ . ~ ~  for esti~nple, the court held that : 

-1 withdm\val from :i conspimcy cam~ot be effected by intent 
 l lone : it n1u& be :~cconlpanied by some atlirmatire action which i.9 

effective. A declnmd intent to witlidraw from a conspiracy to 
c1yn:irnite ;I building is 11ot enough, if the fuse has been set; he nlust, 
step on the fuse. 

Conqnently,  the co111.t rc~f~isecl to find that n nicBir colnnlunicstion o l  
\vitldr:iw:~l w:ls suficir~it to ah:tndon a conspiracy to falsify books to 
conce:il :In enlbezzleinent : it wns necessary, at Iwst, for the defendant 
io clissunde the other from pursuing the conspiracy to embezzle and 
conce:~l in the future. 

The statutc proposed by the consultant rejects this test as too stricPb 
Instead, it is suggested, it sl~oiild be su5cient if the conspirator makes 
11 tinlely declnntion of withdl'i~wal to his coco~q)irator or the duly 
constituted Itiw enforcemcnt :~nthorities. To require more, pmcticnlly 
s~mikinp, would be tant:irno~mt to refusing to rcc*ognize the defense at  
:ill. 

KXTENDED SOTE B 

I'roceduml concerns relating to the law of conspiracy hare caused ns 
nlucli concern and confiision RS the substantive definitions noted above. 
Some o f  thcsc proceduml issues :Ire cliscussed bclow. 

"Srr, c.8.. T'nitcd Stotcs v. Horrl l i .  336 F. 2d 370 (Sd Cir. 1 W ) .  ccrt .  denfed, 
37!) Y.S. !Mi0 (1963) ; C-nitcd Slotr8 v. Kecnan. L27 F. 21 118, 120127 (7th Cir.), 
cert. denied, 361 US. 863 (103!)). 
" MOIJEL PESAL CODE 5.09. Comment at 154 (Tent. Draft Xo. 10, 1960). In 

r-~ri trd State8 r. Borelli. 36(i F. Zcl 376, 378 (2d Cir. lWA), the court referred to 
the "amrmatire action" required nu either informing the authorities or the cocon- 
spirators of the abandonment. 
" Dcvelopmcnte. mipro Note 10, t i t  088. 
" tX2 V. Zc1440. 451 (10th Cir. 1932) (emphasis added). 



Venue: At common law, venue, the place of trial, could be laid as to 
nll the conspirators either where the ngreement was made ' or where- 
ever an orert act was committed by any one of them.? Cnder the sixth 
amendment, which guarantees a speedy trial by an impartial jury of 
"the State nnd district wherein the crime shall have been committed," 
a. similar result obtains, as it was decided by the Supreme Court in 
Hyde r. United S t ~ t e a . ~  Because of modern mobility and techniques of 
conununication, the overt acts from which the existence of the unlaw- 
ful relationship must be inferred are often sprend over many districts: 
consequently, it is seldom possible to know in which district the con- 
spirwy was formed.* This view of the 11lw thus %dds greatly to the 
effectiveness of Federal conspiracy prosecution." " 

On the other hand, i t  is this view, nrnong others, that has occasioned 
some of the sharpest criticism. It is said to "dilute" the provisions of 
the Constitution dealing with venue, reduce them to a. "phantom,"' 
and remesent "the most extreme inst:mce" of criminal While 
reoo &zing, of course, that the prosecutor is not free-wholly inde- 
pen f ent of the eridence as he finds it-to expand or contract the scope 
of the conspiracy, and thus to manipulate where venue may lie,lo con- 

' Regina v. Best, 1 Salk 174.91 Eng. Rep. 160 (K.B. 1705). 
'The King v. Brfsac, 4 East 164.102 Eng. Rep. 792 (K.B. 1803). Indeed, venue 

toduy may be laid as to one defendant on the basis of un overt ac t  committed by a 
coconspirator prior to  the defendant's entry into the relationship. See United 
States r. Lester, 282 F. 2d 750 (3d Cir.). cert. denied, 381 U.S. 937 (1061). 

225 U.S. 347 (1912) (venue proper i n  district where coconspirator committed 
overt act)  ; see Hude v. Shine, 100 U.S. 62 (1905) (venue proper in  district where 
conspiracy formed). The same rule obtains, even though the particular 
conspiracy provision does not require that an overt act  be committed. Sce United 
State8 v. Trenton Potteriea. 273 U.S. 392. 402-403 (1927) (dictum) (Shermnn 
Act) ; United State8 v. New York &eat A l l .  and Pac. Tea 00.. 137 F. 2d 459 (5th 
Cir. 1943). For the renue rule for international conspiracy cases, see Ford v. 
United States. 273 U.S. 593 (1927). 
' A prosecution laid in  the wrong district is  reversible. United Stales v. Liaa, 13'7 

F.2d 995,1008 (2d Cir.), cert. denied. 320 U.S. 773 (1913). 
' DeveZoprnents, Extended Sote A supra, Note 10, a t  975. 
a Id. at 976. 
Krulewitoh v. United States. 330 C.S. 440.45 (1949) (Jackson J.. concurring). 
' Gratz r. Claughton. 187 F. 2d 46 (2d Clr. 1951) (Hand. J.).  cert. denied. 3h 

U.S. 920 (1951). 
' Holmes. too, objected to ''the hardship and injustice of shaking a man across 

the continent for trial." 1 HOLMES-POLLOCK LFITEBS, 103 (Ilowe ed. 1341), com- 
menting on Rrolm v. Elliott, 225 U.6. 392 (1012). Brit nee the observations of 
Professor Abrnms in his comprehensive study Conspiracy and Mttlti-l'rnue in 
Federal Crinlinal Proaecntione: The Crlme Committed Formula, 9 U.C.L.A. L. 
 RE^. 761, TtBn.00 (1082) [hereinafter cited a s  hbrams] : 

No cases have been discovered in which it clearly appears that  the prosecu- 
tion has by expansively describing the .scope of the conspiracy attempted to 
try the lnrger number of conspirators in a district in which only a 'fringe' 
participant acted. 

Note, too. that  where the conspiracy count is joined with a substantive count, the 
trial must take place in a district in which all counts can be tried; thus, the 
substnnt i~e count narrows the conspiracy count 

'Osee Abrnms. strpra note 9, at 76s-769 ("Dilution of venue protection . . . 
is, in large measure, made possihle 11s the orer t  act n~le."). See Capriola r. 
finited Stotcx. 61 F.  2d 5. 13 (7th Cir. 1932), cert. denicd. 257 U.S. 671 (1033) : 
''If those who conspire to violate the law dislike a trial with so mnny defendnnts, 
they should reduce the scope of their conspiracy and lessen the field of its 
operation . . . ." I t  has  been objected tha t  such reasoning begs the question of 
milt .  net-eloptncnta, Extended Sote A supra. Kote 10, a t  982. This view is mis- 
taken. "Guilt" may be used in two senses. First, i t  may refer to ultimate criminal 
liability. l m d  second, it may refer to liability for the purpose of joint trial, which 



sideriltion mas given to redefining the overt act requirement to mako it 
the equivalent of an attempt and to eliminate vicarious liability for 
the overt acts of coconspirators. This change would have guaranteed 
that trial would have to be located in a &strict having a necessai-y 
relation to each conspirator.ll Ultimately, however, this approach was 
rejected, for two reasons. 

First, raising the level of the overt act requirement to that of 
attempt, unless the attempt requirement was simultaneously diluted, 
would seriously jeopardize the function of conspiracy as  an inchoate 
crime, authorizing police intervention, on a substantial basis, to pre- 
vent the commission of an offense. For example, su pose that the 
FBI learned from confidential informants or thro E other lmfu l  
sources that a "contracty7 had been let by an o r d c r i r n e  "familq" 
to %it'' a particular p e m n ,  perhaps the gorerment's chief witness in 
a trial.'* Would it really be wise to  allm the conspirscp to move for- 
ward to the point of m attempt? I n  this sort of atuation, obviously, 
immediate action must be taken. 

Second, i t  is not altogether clear that i t  would be toevery defendant's 
advantage to narrow the present venue rules. Little is uired to 
imagine instances where the "overt act?' connecting the defen 1 ant with 
the conspiracy as  "the place *where the crime was committed" .would 
not hare been committed in the district most convenient for the trial, 
convenient in terms of witnesses testifying on guilt or innocence or In 
terms of the honic 01. place of business of the defendant l i i m ~ e l f . ~ ~  In- 
deed, what appears to k the right conrse of action is to leave the pres- 
ent venue niles ILS they stand and move to remedy substantive Injustice 
by requiring greater specificity in conspiracy pleading," p n t m g  more 

need only he estnblished by probable came and not beyond a reasonable doubt. 
Thus, if the court is undeMtoocl to mean that individuals who by their actions give 
probnble cause for joint trial to the proper authorities have no legitimate basis to 
complain of joint trial, no question of ultimate guilt is begged. 

"This approach was preferred to the technique of the Model Penal Code, 
which seeks the snme end by redefining the scope. both party and object, of the 
conspiracy itself. See MODEL PEKAL CODE. 8 5.03. Comment a t  138-139 (Tent. 
Draft Xa 10,1960). The Code's nppronch achieves this result a t  the expense of a n  
almost debilitating evidentiary cost. 

"See Testimony of Nicholae deB. Katzenbach, Inmaions of Privacy. Hearings 
before the Subcomnt. on ddntinietratiw Practice an& Procedure of the Senate 
Contnt. on the Judiciaq.  85th Gong.. lst Sess.. pt. 3 a t  1158 ( l W )  : 

We niust dismiss (organized crime cases) because key w i t n e w s  or inform- 
ants  suffer 'accidents' and turn up . . . in a r i rer  wearing concrete b-. 
Such accidents a re  not unusual. We hare lost more than 25 informants in 
this and similar ways in  the past 1 years. 

* Profe.ssor Abmms, rupra note 9, a t  817, has rightly observed : 
Whether interpreted loosely or restrictively, [the present crime committed 
formula gorerning venue] has no n e c e s s w  connection to the location of the 
victim, n-itnesvs, documents. or other similar factors. It does not take 
nccount of the residence of the accused or his whereabouts a t  the time of 
wrest  nor even sonietimes a t  the time of the offense. I t  is  not directly con- 
wmed with the possibilities for joint trial of parties o r  joint prosecution of 
offenam. Iii short, i t  does not deal . . . rith most of the practical factors 
which shoulcl be relevant in dch-rnlining the  place of trinl. 

"Under li'ong Tai v. United States. 2i3 US. 77, 81 (1927). i t  is  '.not necessary 
to 11IIege with technical precision all of the elements essential to the commission 
of the offense which is the object of the ~on~pi rac .~ . ' '  See also Thornton v. United 
Xtatf~,  271 U.S. 414 (1920). Colisequently, although the conspirncy niust be 
fairly chnrge:l. Prttibonc v. Gnitcd S t a t c ~ .  148 U.S. 197, 203 (1893), i t  is not 
n lwny~ c lmr  from the inclictment alone which other districts may be appropriate 
for the trial, since overt acts of one con-spirator may be held against the others, 
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sensitive ~verances, '~ nnd making more libel-ill transfers.'" This 
approach ~ ~ o u l c l  do nlora to remedy .'improper venue" in the coxlspiracp 
ares t lmi changing the present venue for~nula. 

On the other hand, sonie changes in the present Tenue rules, reflect- 
ing tho attempt of the proposed statute to dmw a sharper distinctioh 
between conspiracy u s  inchoate crime nnd roup activity, do not seem 
out of order. Consequently, the present ru f es are retained on1 . in the 
area of aggravated conspimc~, while the vicarious aspects of t em are 
eliminated where the c1i:qe is simple conspiracy. 

i 
;lc/mis,n'ons: - i s  notetl :tho\ e. there is n c1o.c i~itcrrel:~t.i.t.iox~sl~i~~ be- 

tween the functional operation of the various rules, proceclural and 
substantive, that 1i:lr-e developed in the conspirncy area. Indeed, it is 
unrealistic to attempt to fornlulate rules relating to substantive liabil- 
ity without paling due attention to the process of proof itself, for 
unless that process is red is tic all^ formul:~ted, there is a substantial 
dnngcr that any formulation of the subst:~ntive will remain preca- 
tory. For this reason, the statute proposed by the consultant treats 
tlic rnost sipificant of t l ~ c  special roles tlenling with proof, the cocon- 
spirator's hearsay exception. 

The existence of the conspiratio~~al relationship is usually sliown l7 
either by circumstantial evidence." the testiniony of a coconspir:~tor 
who has turned state's evidence, or by evidence of the out-of-court 
declarations o r  acts lo of n cocoxlspirator or of the defendant hi~nself. 

while the erirlence co~~nect ing the other ronspirators to him. hecause it is 
evidence, need not be chnrged. Urannon r. Ilnitcd Stutca, 156 1-.S. .I(?? (1895). 
Indectl, the means thrmsrlvcs to be used to rffwt tlir conspiracy also IICCYI not he 
111lrgr:ctl a t  all. C'razcJord v. 1:nifed States, 212 I1.S. 1W (1909) ; E'rokwrrk r. 
17wited Stntrs, 240 1-.S. Wi (1919). 1 t is not nornl:~l. nioreorer, to go Ilehintl the 
indichncnt. 8ce Ben-yon v. Ilrnkcl, 188 U.S. 1 (190.5). Thus. nlthough it is  possible 
to trnnsfer the case to  other distrirts under rule 21 of the Federal Rulcs of 
Crinlinnl Procwlare, e w r ~  districts in which the trial conld not have k n  
originally brought ( w e  notes of a d v i s o r  conitnittee on rule l ( b )  ), this reqtum 
.wme sort of hearing or  other time-cvnsuming procedure. It would he better all 
nround if, for  this, ns  well ns other wwons, a greater clegee of specificity were 
recluiri4 of conspiracy indirt~nents. 
' F. It. CRIY. P. 14;  cf. Ilrrtton v. rnitecl Stutcr, 391 U.S. 123, 131-1.32 (1968). 
lo F. It. CRIM. P. 21 ; ('1. Abmuis, srrpro riote 9, at 817-818. 
y7DctvZopm~~~btx. Estenclrul Note A supra, rlc~te 10, t ~ t  !)S.l-9%5. Glasucr r. United 

Stutes, 315 V.S. 60. 80 (19.12) : "Partioipntion irt 11 cAriminal conspirac.y 11eec1 
not be proved by direct a cornmon purposr iund plan may be inferred 
from 11 'clerelopment and :I collocntion of circunistilnces ;' " I8auc.v v. I'nitcd 
Stutes, 301 F. 2d 700, ?A3 (8th Cir.), ccrt. dcnicd. 371 1J.S. 818 (lW2) : 

Conspimtors ordinarily do not announce that they have joked their efforts 
for the purpose of engaging in or furthering sonie unlawful scheme or 
plnn-rather they nre inclined to cmer their ~nnrhinations. t h e r ~ l ~ y  cnsting 
upon the prosecution the hurden, sornetirues tliflicult, of establishing the 
conspirncy, and the overt acts in consequence thereof, by circumstnntlnl 
evidence--by actions of t l ~ c  consirirators. 

'"See, Nye & Nisaen r. Uwltcd States. IOS I?. 2tl811i. 857 (9th Cir. 1948), nfcl 336 
1J.S. fi13 (1949) ("[W]itle lntitudc is allowed in presenting eridencc, nnd it is  
within the discretron of the trial court to admit evidence which even reniotely 
tends to erhblish the  conspirncy charged.") : Wangrota F. United Stde8.  :W 
F. 2d 206, 115 (8th Cir. 1968) ("great latitude". "pnrticulnrly brond", "con- 
spirncy"). 
'' Contrary to the usunl formulation of the vicarious eridence rule (ace 

United s ta tes  v. Goodfng. 25 U.S. (13 Wheat.) 400. 169 (1827)). ncts, ns op- 
posed to declarations. form no part of it. Relevancy nlone governs their ndrnis- 
sibility. Lutwak v. United States, 344 U.S. 601 (1953). 



As a " M y  estnblished" 20 exception to the generxl r u l e  against the 
use of hearsay to establish criminal liability, any "declaration by 
one coconspirator, committed in furtherance of the conspiracy and 
during its pendency, is achissible against each coconspirator pro- 
vided that n foundation for its admission is laid by independent proof 
of the conspiracy," Originally founded as a means of securing con- 
Fictions in the "trason trials of f e l l o ~  travelers of the French 
Revolution" in England,'? the rule was soon rested in American 
'urispiwdence on agency principles--by no less a jurist than Mr. 
fustioe Storg.13 And i t  r emainsas  yet-unquestioned by the Su- 
preme C ~ u r t . ~ '  

The consultant's proposed statute is a codificittion, in  all but one 
respect, of the present lam. The current formulation of the rule 
requires the court 25 to find, not only participation z6 and pend- 

* Krulewitch v. United Stateu, 336 U.S. 440.443 (1949). 
=I Developments, Extended Note A supra, note 10, a t  983-984: United States T. 

Cnited States Gypston Co., 333 U.S. 3434 (1948) ; see generally Levie. Hearsay 
and Conspiracy, 52 XICH. L. REV. 1159 (Iw) [hereinafter cited as Levie]. The 
rule has also been held to apply lo cases which involve accomplices nnd acces- 
sories, even though there is no conspiracy charge in the indictment. People v. 
Luciano, 277 S.T. 348, 34 N.E. 2d 433, cert. denied. 305 US.  620 (1938). 

"Levie, 8lfpra note 21, a t  1162. See. e.g., Trial of Thomas Hardy, 24 
How. St. Tr. 200 ,45148 ,473477  (1794) ; King v. R7i'ilLian~ Stmw,  6 T.R. 527.101 
Eng. Rep 684 (1796), full transcript as  Trial  of Williant Stone. 25 How. St. 'Pr. 
1155,1270 (1796). 
a United States v. Gooding. 25 U.S. (12 Wheat.) 480, 469 (1827). Neverthe- 

less, i t  has  been suggested t h t  the true rationale remains necessitg. See Levie, 
supra note 21, at 1163. Decelopmente, Extended Xote 4 supra, note 10. a t  989 puts 
it, bluntly but realisticnlly, in  these terms: 

The practice of admitting evidence because of necessity c o d i c t s  with the 
policy behind the general hearsay rule. which is to exclude evidence which 
is  inherently less reliable than other evidence. However, when there is  a 
category of socially undesirable conduct of which direct evidence is char- 
acteristically unavailable, the choice mny not be between more reliable 
and less reliable types of evidence but b e t w e n  admitting inferior evidence 
and admitting no evidence a t  all. . . . [nnd this is an] . . . evidentiary 
dilliculty . . . m u l i a r  to . . . [conspiracy itself], rather than merely to 
the individual case. 

Thus, what seems t o  be a t  issue here is not really so much n question of evi- 
dence, but n species of substantive liability, a point which incidentally makes 
i ts  coverage appropriate in the proposed penal code itself. See V a n  Riper v. 
United States,  13 F.  2d 981. 967 (2d Cir. 1926) (Hand. J.) ("Such declarations 
a re  admitted upon no doctrine of the law of evidence, but of the substantive law 
of crime.") When a n  individual can be shown to have conspired with another, 
which must be shown by suficient evidence aliunde, Glamer v. Untted Stnles. 
315 T7.S. 60, 74 (1912). the law rightly holds him liable for the declarations of 
his coconspirator. 8 e c  Fcrina v. United States,  .W- F.  2d 95 (8th Cir.), cert. 
denied. 371 1'.S. 819 (1W3) (declaration alone not enough). This  is one of the 
risks one who conspires must run, a risk the individual Fiolator need not run. 
for lie poses less of a socinl danger. 

See Bruton v. United States, 391 U.S. 123.12Sn.3 (1968). 
" S e e  Carbo v. Uni t fd  States,  314 F. 2d 718 (9th Cir. I=), cert .  denied. 377 

1-3. 95.3 (1904). which holds that  the a&missibility of the erideuce is a prelimi- 
nary cluestion offact  that must be determined by the court. 
" Glasscr v. Unitcd States,  315 U:S. 60, 71 (1942). ATormally, the order of the 

proof will be relaxed, and declarations will be provisionally admitted, subject 
to later connection. See, e.g., Bsco Gorp. v. U d e d  States,  340 F.  2d 1000. 1CHX 
(9th Cir. 1965) ; P a r m t c  v. Unit fd  Statcs. 240 F. 2d 752, 754 (9th Cir. 19-57). 
Previously, should such proof fail, nny error could be corrected by instmc- 
tiom. See Delli Paoli  v. United States, 352 US.  232 (1957). overruled in 
Bruton r. United States,  391 U.S. 123 (196E). Bruton, which held that  such in- 
structions could not cure such error, seems now to indicate tha t  a mistrial would 



e ~ l c y , ~ ~  but also furthernnce, a requirement of somewhat ill-defined 
meming, apparently an outgrowth of the agency n ~ t i o n a l e . ~ ~  ,Admis- 
sibility may properly rest ult ilnately on principles analogous to those 
of ngency, yet more ought to be required. Something should be ex- 
plioiily said a b u t  t rus t~or th iness .~~  And this is what the statute rec- 
onlniended by the consultant does--without going further. 

It might well be that this formulation would not, in practice, either 
expand or contract the present rule. But what it would do is make the 
search for the just answer surer, since it I\-ould explicitly articulate the 
end to be sought. One who joined a consl~irncy would then run the risk 
of liability for only the c~rcunlstantially trustworthy statements of 
his fellow conspirators, a not unreasonnble risk. 

The chief defect in the present law of conspiracy is its attempt to 
servo separate goals within the same basic analytical framework. When 
the lam simultaneously reaches out to attack group criminal activity, 
i t  rightly adopts stern measures that are olit of place when its goal 
is the wticulation of a suitable legal vehicle to  permit intervention in 
tho earliest stages of criminal activity. What4 is appropriate wheu 
applied to the maturity of organized crime thus violates our sense of 
justice when applied to incipient antisocial behavior. The solution to 
t.his tension in the lam seems evident: b m k  it. Thus, the propwed 
statute set out below is intended to deal onli  with tho inchoate aspect 
of conspiracy. 

SimplTe cmpirmy.-h person is guilty of simple conspir- 
acy when, with intent tlmt conduct constituting a crime be 
performed, he consents to enter into a relat.ionship ~ i t h  one 
or more persons having ns its objective the engaging in or 

have to be entered. Thus, Bruton seems t o  hnve carried wit11 i t  nut only Delli 
Paoli. but also cnses like Berger v. United States. B.5 U.S. 78 (1934) (no prrju- 
dice on variance). and LuttcaB r. United States. 344 US. 001 ( 1 9 3 )  (harmless 
error in admissions). 

"See ,  e.g., POhzrick r. United States, 320 U.S. 211 (1946) (postarrest adrnis- 
sionr not during pendency). 
* Src I ~ v i e .  suprcr note 21. a t  1107-1168. Souirtinies the furttiernnce recluirenimt 

is stated i n  res geetae language. 8ec e.g., American Fur Co. v. United Statecr. 27 
U.S. ( 2  Pet.) 3%. 304 (1829) ; S u d d  r. Rurroioe, 91 U.S. 420. 438 (1875) ; Wiborg 
v. Unitcd States,  163 U.S. 632, G57-58 (IS%) (". . . must be uiade in furtherance 
of the common object. o r  must corntitote a pnrt of the re8 gestae of acts done in 
such furthernnce."). Other cwurts, while ostensibly retninlng tlie requirements, 
npply it so brondly that  anything wliich r e l n t ~ s  to the conspiracy is  found to be 
in  furtherance d i t s  objectives. This reduces tlie requircnient to  re1eranc.r. nnd 
since nll evidence must be relevant, i t  eliminates it, i n  substance, if not in f ~ v m .  
The position of the Model Code of Evidence 508(b) (1942). and the  Uniform 
Rules of Er idenc~ ,  rule 63(9) ( b )  (195.3). is thnt this is how i t  should be, nl- 
though this position has not yet found geneml ncceptance in the  courts. See, W . ,  
State v, Pedlonb, 43 X.J. Sup. 367, 374, l28 A. 2d 711, 71PTlTi (hpp. Div. 1957). 

" I V  W r o ~ f a n ~ .  ICVIDRNCE fj 108On (3d etl. IMO), suggests thnt such c h r i -  

dence, like declarations against interest generally, is unusually tn~stwortliy, 
and therefore is admitted nlthough liearsay. n u t  this fnils to distingoish between 
"declanitions showing the existence of a consnirncy and declarations concerning 
its membership or dms." Levie, 8upt-a note 21, a t  1105. Obviously. there is no 
necessnry identity of interest thnt guarantees trustwortl~iriess between all con- 
spirators on all issues a t  all  times. 



causing of the performance of such conduct. A person shall 
not be convicted of simple conspiracy unless g - ~ v e ~ r t a c t  is 
alleged and proved to  have been committed by one of the 
doispirators to effect the objective of the relationship. 

The penalty for simple conspiracy would be the same as that pro- 
vided for the substantive offense which i t  is tho object of the con- 
spiracy to commit. 

This alternate formulation recognizes that  if there is a tamion in 
the law between conspiracy as inchoate crime and group activity, 
there is also a tension m the law between conspiracy as "agreement," 
i.e.? mental assent, and conspiracy as "combination,'? i.e., conmrted 
act1vity.l The cases abound, for example, with pithy statements-in 
which the distinction, if present a t  all, is not clearly observed-such 
as "the combination of minds in an unlawful purpose is the foundation 
of the offense," %he criminnlity of a conspiracy consists in an un- 
lawful agreement of two or more persons," "the gist of the offense is 
still the unlawful combination,'' or "formal agreement is not neces- 
sary to constitute an unlawful conspiracy . . . . The essential combi- 
nation . . . may be found in a course of dealing o r  other circum- 
s t a m  . . . ." Indeed, Eome opinions use the two ideas as  if t.hey mere 
simply i n t e r ~ h a n p b l e . ~  In truth, they are neither in contradiction, 
nor interchangeable, but con1p1ementar-y.~ Mr. Justice Holrnes, speak'- 
ing for the Court, in United States v. KisseZ? makes the point: - 

I t  is true that. the unlawful agreement satisfies the defini- 
tion of the crime, but it does not exhaust it. . . . A con.- - 
spimcy is constituted by an agreement, i t  is true, but i t  is the 
resnlt of the agreement, rather than the agreement itself, 
just as a partnership, although constituted by a contract, is 
not the contract but is a result of it. The contract is instan- 
taneous, the partnership mtly endure as one and the same part- 
nership for years. A conspiracy is a partnership in criminal 
purp~ses .~  

Conspiracy thus nmst be defined in terms which emphasize not only 
mental assent, but also concerted activity. This is met by joining the 
notions of agreement and relationship. Unless this step is taken, serious 
analytical problems are posed, relating to continuity in time, parties, 
2nd objectives, which it is difficult otherwise satisfactorily to resolve. 

Developments, Extended Note A, supra, note 10, at  933-935. 
Unifed States v. Eirsch, 100 U.S. 33,M (1879.  : Pettibone r. United States, 148 U.S. 197,203 (1893). 
Rannon r. United States. 156 U.S .  164, 468 (1895) ; cf. Interstate Circi~tt, 

Inc. v. United Stales, 306 US. 208, 2'26, (1939) (". . . agreement . . . was 
not n prerequisite to an unlawful confipirmcy."). 

'American Tobacco Co. v. United Btates, 328 U.S. 781, 8 0 9 - 8 l O  ( 1 W ) .  Here, 
too. Mr. Justice Burton, for the Court, uses the concerted action to infer the 
"meeting of minds." Id. at 810. 

'See,  e.g. United Btates v. Uooding, 35 U.S. (12 Wheat) 460, 469 (1827) ; 
United States r. Baycr. 331 U.S. 532,54213 (19l7). 

'R l r t  see Dcvelopmcnts, Extended Note A, supra, note 10. a t  933-935: Monn. 
PENAL C ~ E ,  5 5.03. Comment at 116 (Tent. Draft No. 10, 1960). ("We think it 
clear that neither combination as distinguished from agreement nor the analogy 
of partnership should be included in the formal definition.") 

8218T.J.S. 601.607408 (1910). 
* See alao Scales v. United Btates, 367 U.S. 203, 2242228 (1901) ("membership" 

in Communist Party analogized to participation in conspirational relationship) : 
Pinkerton v. United Btate8, 328 U.S. 840, 616447 (1946) ("partnership in crime'' 
"enterprise"). 



ARBITRARY VARIATIONS I N  PENALXTES FOR OONSPIRnCY 

Existing conspiracy lkovisions vary arbitrarily in respect to penal- 
ties, and reflect no thought-out response to the problem of organized 
crime. The penalty limits never differentiate between organizers :md 
leaders, on the one hand, and the most insignificant participants. Tlie 
general conspir:~cy section (18 1T.S.C. 5 371) has a 5-year inxximum 
which applies to conspiracies with such objects as murder (18 1T.S.C. 
8 1111-possible death penalty), rape (18 U.S.C. 8 3031-possible 
death penalty), aggravated assaults (18 1-S.C. $ 1lt3-up to 20 years), 
arson (18 1T.S.C. $81-up to 20 years), bank robbery or burglary (18 
lJ.S.C. $2113-up to 25 years). Thus conspirncy is often pen;~lized 
much less severely than the subst:mtive offense. 

On the other hand, if the substantive offense happens to carry u 
6-year maximum, or i l  the draftsman of a particular statute happened 
to throw a conspiracy clausc into the same sectmion with the substant~ve 
offense, conspiracy and substantive ofTense will carry the same maxi- 
munl: kidnapping (18 1T.S.C. 8 1201--death), assassination of Presi- 
dent (18 U.S.C. 8 1751-death), p r i~on  riot (18 I7.S.C. $1792-10 
years), military insubordination or refusal of duty in mrt ime (18 
U.S.C. 4 2388-20 pears), robbery and extortion obstructing interstate 
comrneike (18 U.S.C. 5 1951-211 years), n1:d fraud (18 1J.S.C. 
1$1341-5 years), antitrust conspirucies (15 U.S.C. $5 1 and 2-1 year). 

Existing Federal conspiracy law prorides a more serere penalty 
for conspiracy t lml  for the substantive offense in many instances. 
This follows from tlie fact that the only escel~tion to the general 5- 
year maximum for conspiracy, nnder 18 U.S.C. 8 371, is for con- 
spiracies to commit "misdeniemors," defined in 18 USC $ I as 
offenses punisllable by a maximum of not exceeding 1 year. Among 
the "felonies" l>unishable by more th:~n 1 but less than 5 pears are 
false statements to defraud customs (18 U.S!C. 8 Xi), inany riola- 
tions of the election lams (18 1T.S.C. $$ 591-GIs), false personation of 
officials (18 U.S.C. # 912), offenses against neutrality (18 U.S.C. 

958-962), fmuds against some Federa.1 instrumentalit'ies (18 U.S.C. 
$9 1007-1008), purchming or receiving government-issue m.ilit?rg 
equipment (18 U.S.C. lON), interst:~te trat~snlission of ganlbllng 111- 
formation (18 U.S.C. $1084), lottery offenses (IS U.S.C. $4 1301- 
1802), inciting desertion in Armed Forces (18 'CT.S.C. a 1381), broad- 
c:lsting obsc~nlty (18 l3.S.C. 5 1464), mdicions mischief to post boxes 
nnd mail (I8 U.S.C. 1705), malicious asw.111t or interference with a 
postal clerk (18 U.S.C. 3 2116), resistance to search and seizure (18 
U.S.C. $5 2231,2%?3). 
X tinal oddity relates to all misdemeanors punish;~ble by !ess tlxm 

1 year; 18 1T.S.C. 371 prescribes that in such c*= the ~nas innm 
for conspirwtcv shall not exceed that for the substantive offense. Thus 
the law envisions criminal conspiracies punishable l>y 6 months ( un- 
anthorized manufacture, sale, use of Federal and other identifying 
badges and passes-18 U.S.C. $8 700-713), 90 clays (hunting Tnrlian 
lands-18 T.T.S.C. 5 1165), or $100 fine (erading postal class rates- 
18 U.S.C. 5 1723). In some instances conspiracy is punishable where - 

the law, incomprellensibly, does not penalize individual behavior (a.g., 
18 U.S.C. 5 371-to clefraud the United States: 18 U.S.C. 5 956-to 
destroy property of foreign government). 



COMMENT 
on 

REGULATORY OFFENSES: SECTION 1006 
(Schwartz, Markowitz; July 11,1968) 

1. Declaration of Policy.-The declaration of policy* states the 11n- 
derlying basis for a new approach to use of penal sanctions in reguln- 
tory  la^. Declarations of policy are, of course, common in the regula- 
tory statutes themselves, but relate entirely t o  the substantive provi- 
sions of the legislation. Here we :we regulating the use of punishment 
in connection with such statutes. 

A declaration of policy may also be influential in shaping future 
legislation outside the proposed Federal Criminal Code where the 
legislative draftsman prefers not to follow the suggestion made below 
(see subsection (1) and comment 3) that section 1006 be incorporated 
by reference in new regulatory statutes. I f  the Commission does not 
wish to put a declaration of policy into the text of 1006, the material 
can be shifted to the commentary. 

2. "Regzllatory" Di&ngu&lwd from Traditional 0ffemes.--Crim- 
inal law has always differentiated between two kinds of punishable 
behavior. On the one hand, homicide, rape, robbery and the other 
common lam crimes are universally recognized outrages and threats 
to common security. Common morality forbids such behavior, and 
there is little possibility of innocent transgression. Commission of 
offenses of this sort evidences a serious disregard for the rights of 
other individuals, and identifies the offender as dangerous because of 
his lack of inhibitions and distorted system of values. Traditionally, 
offenses of this first type have been designated "malct in se", that is, 
"evil in themselves'?, in contrast Kith the other category of offenses, 
"malum prohibitum", that is, "bad because forbidden". 

The re,datory statutes, which are the concern of section 1006, 
belong in the "malunl prohibitum" class. The behavior is not im- 
mediately recognizable as evil or dangerous, and does not necessarily 
identify the actor as immoral. Tn a complex modern society. there are 
hundreds of thousands of legal commands and prohibitions, violation 
of which may incur criminal liability. The motor vehicle laws offer 
the best examples: driving over the speed limit or without a license, 
failure to carry a registration card or a safety inspection certificate, 
parking in a prohibited zone, passing a stopped school bus, and a host 
of others. The conduct of businesses is often minutely controlled by 
statute and by rules and orders issued by administrative agencies. The 

* The original statute contained a declaration of policy which has been shifted 
to the Com~rient to Study Draft seation 10@8. 
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appendix to this comment contains a sample of Fedenl  regulatory 
offenses. Included are re@ations protecting the safety ancl comfort 
of passengers by ship, airplane, rail and motor carriers; food and 
drug controls; animal inspection and quarantine; prohibitions of rate 
discrimination, deceptive advertising, and other unfair business prac- 
tices; license and inspection requirements for various businesses; 
regulation of packaging and labeling; compulsory m~intenance of 
records and f l ing of reports. 

There are other toi~clstones by which to distinguish regulatory 
offenses, in aclclition to the distinctinns bptmeen malum in se ancl 
malum prohibitum. It is  characteristic of regulatory controls that 
they are prop1iyl:lctic in purpose: that the st:uldnrds of behnrior are 
detailed, specific, and subject to change and development. and that 
special expertise is called for in hying down and modifying the rules. 

The prophylactic purpose meaas that the rules are designed to 
prevent harms from occurring, rather khan to pllrlish perpetmtors of 
actual harms. I f  the forest rules forbid or restrict campfires, it is to 
cut down oven remote possibilities of conflagration. The rule may 
prevent ten perfectly safe fires in order to a v ~ r t  the possibility of one 
unsafe fire. It makes no difference what precautions a partic~ilar 
camper takes with his fire. Thus a careful man would feel no 
impropriety in building his fire if he llad no notice that fires were 
absolutely forbidden. Similarly, in the field of business regulation, a 
hundred legitimate opemtms may have to keep elaborate business 
records to facilitate government enforcement of tax or production 
controls against the occasional dishonest operator. So, also, rules 
against conflicts of interest by public servants inhibit many innocent 
relationships in order to forestall corruption by s few. The fact that 
prophylactic controls inevitably affect many more law-abiding people 
than evildoers dictates a policy of relatively low maximum penxltles 
for regulatory offenses. 

Detailed, specific, and flexible controls me characteristic of reg&- 
tory offenses. That  is why many Federal regulatory 'statutes penalize 
violation of such rules and orders as may be issued by the adrnin- 
istrative agency after enactment of the statute. I t  is not possible for 
Congress to provide in advance for all the situations that may arise. 
Safety in t~ransportation may be threatened in new ways, or new 
safetly devices may be invented: new plant or animal pests may be 
ident~fied; new devices to evade controls may have to be countered 
by new reporting or disclosure requirements. Sometimes the char- 
acteristic detail and specificity appear in the statute itself. (See, for 
example, the wild life conservation provisions of 18 V.S.C. 5s 41 2nd 
42.) 

It is clear from the characteristics of regulatory statutes already 
cliscussed that expertise in a pnrticultw field is esential io formulate 
the substantive requirements of these laws, rules, and administrative 
orders. The necessity for such expertise ancl for delegation of 
authority to administrati~e agencies is therefore an additional indica- 
tion that me are dealing with material that logically belongfi outside 



the Criminal Code (except for the penal provisions). The Cornmittem 
of Congress which regular1 deal with conservation and the Depart- K rnent of tlie Interior can t en handle the substantive wildlife pro- 
visions mentioned above, leaving tee criminal provisions to tlie 
,Judiciiwy Committees with their d o m a n t  concern with the admin- 
istr~ltion of justice. 

Two more identi ing characteristics of "regulatory" offenses may 
be noted in conclu 3 ing this comment. I t  will often be found that 
regulations apply to particular groups, e.g.. distillers, drug manu- 
facturers. public officials, operntors of specified public service facil- 
ities, rather than to the general public; and that  nonpenal sanctions 
are more effective than penal sanctions for this kind of misbehavior. 
License suspension, forfeiture of illegal goods, civil penalties, dismissal 
from employment-these may be more drastic and more appropriate 
than rosecution. 

3. 3 cope of Section: Ayp7icabZe at Cong~eaa' Discret@n--As pro- 
vided in sdmxtion ( I ) ,  the section will operak only lf and to the 
extant that it is explicitly incorponted b reference in some other 
statute outside the proposed Criminal C OJ e. Thus no change will be 
made in existin regulatory sanction law merely b enactment of the 
new Criminal &de, except for those regulatory o 8 enses being trans- 
ferrecl from Title 18 to other titles. I t  would be expected, however, 
that new regulatory statutes would selectively incorporate section 
1006 by some sucli formula as "Violations of-this statute or of any 
regulation or order issued thereunder shall be punishable as provided 
in section 1006 of the Criminal Code", or "Violation of sections - 
or of rules and re lations issued thereunder shall be punishable under F section 1006 of t ie Criminal Code". Old statutes may gradually fall 
in line with the penal policies here expressed. Experience will permit 
an evolution of section 1006 towards a more complete and sntisfactory 
general treatment of replat.ory offenses. 

"Penal regulation" is defined in subsection (1) to include, in ad- 
dition to statutory command, an administrative rule or individual- I ized administrntix-e order for w ich a statute provides punishment. 
The punishment there provided may be merely a civil penalty or for- 
feiture. That would be enough tn show Congress' intention to penalize 
violations. Then, if the statute in question contains a prnvision incor- 

porntink section 1006, subsections (2) and (3)  would be activated, 
particu arly the provisions authorizing conviction of a Class B mis- 
demeanor in the case of a willful violation and conviction of a Class 
A misdemeanor for a persistent or willful and dangerous violation. 
Civil penalties have a useful place in law enforcement, but i t  does not 
make sense to treat continuing pnrposeful defiance of regulatory au- 
thority as a purely civil matter. However, the reshaping of the penalty 
structure in this way would not automatically follow from enact- 
ment of section 1006, sinco this section applies only the extent 
that another statute so provides". 

Section 1006 does not govern or affect civil pena1t.i~ or forfeitures, 
which mould continue ns provided in legislation outside the proposed 



Criminal Code. The preeent law of civil penalties is chaotic and re- 
quires reconsideration, perhaps at a later state of the present reform 
project, or as a separate enterprise. These penalties are intendedi as 
punishment, although imposed in civil proceedings (compare exem- 
plary damages in tort law and treble damages in antitrust snits). The 
imposition of "civil" penalties for regulatory offenses, without the 
usual safeguards thnk surround criminal prosecution, can be ration- 
alized on several gro~~nds.  Nothin is at stake in the proceedings except B a money judgment; there is no conriction" of crime with the asso- 
ci,ztocl disgrace and disabilities. Furthermore, recovev by the govern- 
ment* can be regarded as reimbursement for the cost of the enforcement 
system. 
4. General Scheme of RegtlZatoly cSanction8.-The main defect of 

existing lam of regul:ltory smctions is its lack of discrimination be- 
tween serious and trifling offenses. (See the appendix infra.) At the 
end of a long and complicated regulatory statute, the dr:xftsnian- 
he is likely to be expert in the substance of carrier or food and drug 
law, but inexpert in criminal law-typicnlly adds a section making i t  
a misdemeanor to violr~te any provision of the law or any rule or order 
issued thereunder. This not only leaves vast discretion to prosecutors 
as to whether to treat trivial offenses as criminal: it actually impedes 
enforcement insofar as trivial otfenses have to be handled with the 
cumbersome formality of substantial prosecutions in the United States 
District'Courts. 

Reduciug offenses.to tho Class A misdemeanor level or less opens 
up t l ~ e  possibility of putting the matter at the disposition of the United 
States Co~nmissioner. IJnder 18 U.S.C. 8 3401. U.S. Commis- 
sioners, when specially authorized by the a s t r i c i  Court, may try 
petty offenses committed in places vhere Federal jurisdiction is exclu- 
sive or concurrent. Petty offense is anythin unishable by not over 6 
months. 18 U.S.C. 8 l ( 3 ) .  The Federal $&gistrates Act. S. 945. 
90th Congress, passed by the Senate, would amend section 3401 to allow 
specially designated commissioners (renamed magistrates) to try 
minor Federal offenws whether or not occurring within Feder:ll .ter- 
ritorial jurisdiction." In :I statement on the bill, Senator Tydings 
pointed out : 

There is n tentlency to domgrnde crrtain offenses from 
felony or misderneimor statns so that they can he tried as 
petty offenses before the coin~lissioner rather than burdening 
the dockets of the district conrts. For the same reason some 
offenses are not prosecuted at. all. Neither of t.hese practices 
serves the ends of justice. And n-hen offenses of a minor 
n:~ture are nonellwless tried in the district courts, their pros- 

' Sce the appendix infrcz. 
'See  Hearings before the Strbcomnt. a Imprwement~ in. Judicial dfachinerlt, 

8. Conrm. on Jt~diciary, 90th Cong.. 1st Sess, (Comrn. Print 1967). The text of 
9. n-15 appears at p. 24ln. A memornndnm on mnstitutionnlity of trial of minor 
offensee by Federal magistmtw appears at p. 245 ; see e.?peCidly pp. 249-2X. 

'Id. at 239. 240. 



ecutim too often lends a "police court" atmosphere to the 
Federal court. 

Let me point out that we now have the rather ridiculous 
situation where IL U.S. Commissioner can try a petty offense 
when it is committed within the confines of a Federal reser- 
vation, but if the petty ofrense is not committed Gth in  the 
confines of a Federal reservation it must be tried in the U.S. 
district court. When I \v:w U.S. attorney for the district of 
Maryland, we took the vnluable time of the district court 
every fall for n period of 2 months trying migratory bird 
treaty cases-cases in which a man mi ht  have taken one bird 
more than he should have or might k are  thrown some corn 
around a duck blind. I submit that these minor offenses can 
and should be tried by U.S. magistrates. 

The proposed solution is to extend the up-graded U.S. Commissioners' 
jurisdiction to offenses punishable b j  not more than n year's imprison- 
ment, giving an election to the defendant to be tried by the district 
court. Our own misdemeanor-felony line may be a t  6 months rather 
than a year, and Class B misdemeanors are likely to carry a maxi- 
mum of 30 days. For such minor matters it may not be necessary 
to preserve nn election to be tried in the first instance by the district 
court. A right of appeal to the district court ma be enough. 

5. Sem'ble Grading of Regulatory 0fenaea.-T X e distinct~ons made 
in subsection (2) between willful and nonculpable violations and 
between persistent llnd isolated or casual transgressions h d  prece- 
dent in existing laws.' But existing laws are notably inconsistent and 
arbitrary in their pennlty provisions, as indicated in the following 
discussion which considers how some esisting laws would be affected 
if Congress elected to substitute section 1006 m place of present penal- 
ties. Subsection (4) should be considered in connection ~ i t h  the pres- 
ent discussion : it creates a pres~mption of will f ulness for rsons P" engaged in the public service or regulated callings. Such ' profes- 
sionals" have a special duty to inform themselves of the laws under 
which they operate, and it is probable that they do know the appli- 
cable regult~tlons. The discussion below drams on the appenhx to 
this comment, a sarnpling of ~.sgulatory offenses. 

Sanitary, medical, and other regulations to protect ship passengers 
are presently subject only to civil penalty, no matter how willful or 
repeated the violation ; t h s  would be corrected A passenger's violation 
of quarantine, presently punishnble as a misdemeanor, would become 

'see, e.g., 7 G.S.C. fi 207 (rate schedule obligations of stockyard dealers: 
"willful" ridntions punishable by up to 1 year, otherwise, ciril penalty) ; 48 
U.S.C. 8 452 (excess passengers on vessel: "knmving" violation punishable 
by up to days: otherwise, civil penalty) ; 21 U.S.C. 8 33.3 (adulteration of 
food and drug: heavier penalties whem intent to mislead) ; 40 U.S.C. $5.322 
(c )  nnd 1021(c) (higher penalties for second offenses) ; 7 U.S.C. fi l%f(b) 
(i-ticide labelling: Bret offense flnable; subsequent offenses carry up to 1 year 
or fine or b t h )  ; 21 U.S.C. 3 461 (violating poultry inspation regulations : 
violations with intent to defraud or involving distribution of adulterated arhcles, 
3 years and/or a $10,000 fine ; other violations, 1 year and/or a $1,000 fine.) 



more discriminately punishable as a mere infraction where the 
violation was neither willful nor dangerous, a Class B misdemeanor 
where the behavior is willful or by a person whose calling obligates 
him to be aware of regulations, a Class A misdemeanor if violation is 
dangerous or defiantly persistent. Inconsistencies in treatment of hke 
offenses would be eliminated. 

Equipment regulations exhibit p s s  inconsistencies of policy which 
would be corrected. For example, only civil penalties are provided for 
failure to provide safety equipment on ships nnd trains; but failure 
to equip refrigerators with inside handles carries up to a year in 
prison. Compare the Auto Safety Act, which provides on1 civil 9 F"- alties. r n d e r  proposed section 1006 (2), these would genera ly be lass 
R misdemeanors (up to 30 days) insofar as the misbehnvior is by 
"profesionnls", with higher penalties for persistent d i s r p r d ,  e ta  

The Unfair Trade Practices listed in the -4ppendix as  misdemeanors 
carving only pecuniary sanctions would a pear to be better handled 
under proposed subsection (2) : Class A mis !i emeanor sanctions includ- 
ing possible imprisonment. should be available for "willful and per- 
sistent disobedience"; and, on the other hand, summary prosecution 
before a United States Commissioner for a Class B misdemeanor 
offense should be more attractive to enforcement officers than prosecu- 
tion in the United States District Court for a Class A misdemeanor. 

The follomin are examples of inconsistent nnd arbitrnry penal 
policy. Interloc &. ing corporate directorates may entail 3 years' im- 
prisonment in the railroad industry, but no more than a $1,000 fine in 
the liquor industry. Defiance of an order of the Secretary of Agri- 
culture enforcing prohibitions of an antitrust charaoter cnrries the 
utterly unrealistic penalty, if imprisonment is imposed, of 6 months to 
5 years. One may contrast this nith the purely pecuniary sanctions for 
violating a Federal Trade Commission order the 1-year enalty for 
violating the Sherman Act, the nonpenal Clayton Act vio P ntions, and 
the misdemeanor-fine-only sanctions of section lO(1) of the Interstate 
Commerce Act. The stockyrtrd dealer's obligation to publish tariffs. 

is anticipated that an infraction will be subject only to a flne, as in the 
proposed Delaware revision ($250) and the Madel Pennl Code ($500). TITO other 
recent rerisions, however, authurlzre both a flne and short jail term: Nevi Tork 
($250, 15 days) ; Michigan ($100, 15 days). A11 of these prorisions nre ccnbject 
to higher fine maxima applicable to corporations and to defendants who hare 
profited financially from their wrongdoing, e.g., double the illicit gniu. Eee PEO- 
POSED DEL. CRIM. CODE jj 1006(4) (1967). MODEL PENAL CODE jj 6.03(4) (P.O.D. 
1962), N.P. REV. PEX. LAW a!j 70.15(4), 80.05(4) (Mck'inncy 1967). MICE. REV. 
Cum. CODE 5 %  l 5 G  (4) .  1415 (2) (Finn1 Draft 1967). 



and adhere to them is backed by imprisonment of up to 1 year under 
7 U.S.C. 8 207 ( f ) ,  (g), and (h), while the Interst& Commerce 
Act appears to make these merely h a b l e  offenses. 

6. P r e m  tim.-The presumption in subsection (4) rriflects the 
rational pro&bility that persons engaged in the public service or a 
y t e d  calling either know or are reckless in not knowing the appli- 
ca le regulations. Note thnt "vdlfully," under proposed section 302 
(1) (e) means intentionally, knowingly, or recklessly. Knowledge 
that conduct is an offense need not be proved by the prosecution u n d y  
proposed section 3 0 2 ( 5 ) ,  but mistake of law based on specific authorl- 
tative construction could be a defense, with the burden of persuasion 
on the defendant, under proposed section 610. 

Occasion for additiorud presumptions may be revealed as we pnr- 
slle our studiea in the field of narcotics and liquor law. There may be 
instances in which what appears to be merely a "regulatory" offense 
points to a serious t.ranslgression. Laws carrying m e r e  felony pen- 
alties for sales without order forms or by unregistered persons, etc., 
reflect this relationship between regulation a s  such and the substan- 
tive evil of trafficking in contraband. One can imagine a case, how- 
ever, in which it would be absurd to disre rd the difference. For Y example, the license of n legitimate manu acturer of drugs might 
lapse for some technical reason; he makes sales as before through 
legitimate channels, records the transactions, pays appropriate taxes, 
etc. The license default clearly does not in itself warrant clsssifica.tion 
as a felony. Perhaps, the solution may lie in making certain regula- 
tory offenses prima facie cases of "illicit trafficking." 

7. Transfer of R e g d d o r y  0 f f e n s e ~  From. Title 18.-Presently dis- 
persed throughout Title 18 nre many offenses which have all the 
characteristics of regulntory offenses as described above. There ap- 
pears to be no good reason to retain them in the new Criminal Code. 
I t  is proposed that such offenses be transferred to more compatible 
surroundings and amended to  provide that violations shall be penal- 
ized as provided in section 1006. For example, the following statutes 
could be adapted to section 1006 by appending to their present pro- 
visions the statement that "Violation shall be penalized as provlded 
in section 1006 of the Criminal W e " :  18 U.S.C. $8 4 1 4 7  (protec- 
tion of certain animals, birds, fish, and plants) ; 18 U.S.C. 5 290 
(agents and attorneys of servicemen, veterans, or  their beneficiaries 
or dependents) ; 18 U.S.C. 55 438439 (agreements with Indians) ; 
18 U.S.C. 5 836' (transportation of fieworks) ; and 18 U.S.C. $5 1761- 
1762 (commerce in prison msde goods). 
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..... ............. 21 U.S.C. 134e .Violation o l  re~ulalions re animals exposed to Knowingly ...............---.-A*- do 
disease. 

21 U.S.C. 6 158 .............. Dsrlina in  harmful. worthless serums. toxins .................................. ..do ..................................... 
tor animals. 

21 U.S.C. ) 333 .............. Uoaling in ndultorated food, drug. device. I. None (~oo i l  tailh exception).. 1st convictlon $1,000 and/or I year. Subsequent 
cosn~elic. co~ivictlon $10,000 and/or 3 yoors. 

...................... 2. I~ i tent  to dolraud or mislood.. $10,000 and/or 3 years.. 
............... ....... 21 U.S.C. 11461. 465. Dealing in unwholssome poultry None (except carrier: Knowl- 1st convict~on $3 000 and or 6 months 2nd 

edge or reason to know). $5,000 and/or l'year, sulsequent condction 
$10,000 and/or 2 years. ......................... .................. ............. 15 U.S.C. !, 1196 Dealing in flammable fabrics Willfully (good taith excaption).. $5.000 and/or 1 year ............... .................... ........................ .............. 21 U.S.C. $ 104 lnrportation of disoased animals Knowingt $5.000 and/or 3 years Forfailure of vasrel. 

......................... .................. ............. 21 U.S.C. $676 Doaling in adultorolad meat 1. ~ono[good faith ox cop ti an)^. $1,000 andlor 1 yoar 
2. Intent to defraud; distrlbu- S1O.OW and/or 3 years ....................... 

tion of adulterated meat. ........ ....................... ........... 46 U.S.C. 11 481(d) Manulacturing, sale of detectiva litesaving or W~llfully and knowingly $10,000 and/or 5 yean 
flrerightlng equt menL ..... ..................... .................. 21 U.S.C. 122 ............. Im ort, export of Pnlected iivostock, poultry Knowing $100 to $1,000 and/or 1 year .............................. ..................................... 21 U.S.C. 1127: ............. Unkwlul trar~sportation of cattle. poultry from .-..do 
quarantine. .................. .................... 21 U.S.C. 1117 .............. Transportation of diseased livestock, poultry by Knowingly $100 to $5,000 and/or I year 
carver. 

UNFAIR TRADE PRACTICES e 
w 

-- - 

49 U.S.C. f 1021 (b) and (c).. Discrimination in  rates-freight lorwarder and Knowing and willtul ............ 1st mnviction $500, subsequent conviction 
psrson obtaining by any means. $2,Ci@. ....................... ............ ..... ................... 46 U.S.C. 5815 .............. Oiscriniination in sh~pping ratos and by take do $5,000 ... 
means. 

49 U.S.C. 6 917 (b), (c) ....... Oiscrln~inatior~ in  water carrior rates; soticita- ..... do ....................... $5,000 ..................................... 
lion, acceptance.lalse claim toobtain. 

49U.S.C. D 1472 (d) ......... Air carrier ~ar l ic iphion in rebates. concessions ..... do ....................... $100 to $5.000 .............................. 
toobtain tower iatss. ....................... 49 U.S.C. #322(c) ........... Participation in discrimination in motor carrier ..... do 1st conviction $200 to $500, subsoquent convic- 
rates. tion $250 to $2,000. ..................... .................... 49 U.S.C.8 10 (I), (2) and (3) D~scri~njnation,i~~ rnilroad ratos; lalsa billing to ..... do.. $5,000 and/or 2 yoars ... 
porrn~l obta~ning lowcr rates by lalso claini 
(I~aud). ............ .................................................................. 7 U.S.C. 1207.. Rates must be filed and publlshed-stockyard I. Nono $500 and $25 a day. ..................... doalers. 2. Willlul $1,000 and/or 1 year ......................... .......................................................................... 46 U.S.C. 1844 .............. intorcoastal shipping rates must bo Bled and $1,000 a day. 

pas tot^. ........................................................................................ ......... 49 t1.S.C. A 322 11) Motor carrier rotos must be lilocl $500 and $250 each day. ........... ......... ........... 49 U.S.C. 6 324a):: Deviated from f~ lod ar~d ported rates Knowing and willful lstconviction$lOOto$5OOoacl1day,subtoquent 
convlclion $200 to $500 each day. ...................... ..................................... 49 U.S.C. 5 1q1) ............ Railroad-unlawful combinations, agreements.. Willfully $5,000 



Statute Subject matler State of mind Criminal penalty Civil penalty 

UNFAIR TRADE PRACTICES-Contlnued 

..... ............................... 7 U.S.C. $ 195. ............. Packers and stackyards-monopoly, price fixing $500 to $10,000 and/or 6 months to S years 
..................................... ............................................ ............ 27 U.S.C. 208. Inlerloekiri&direclorates-liquor $1 000 ........ .................................................... 49 U S  C. ZOa(I2) .......... Same-railroad carriers $1:000 to $10.000 and/or I to 3 years.. ............................. .............................................. 49 U:S'C 8 1 7) ............. Free transporta~ion-railroad. $100 to $2,000. 

............................. ..................... 46 U.S:C: 5 8\7 (b), (c) ...... Free trans orlation ,lor government personnel Knowing $50010 flO.000 
or1 ~merkan.  lorelgn vessels. ..................................... ................................. ........... 27 U.S.C. 207 Cxclusivo outlets, lied house bribery-liquor $1 000 

45 U.S.C. 183.1-1 ........... Government-aided rai lroadhailure to afford .............................. $1:000 and minimum 6 months, if jail inrposod, $100 to each person plus damages. 
equal lacililies. no maxlmum Isicl, ................... ........................ 49 U.S.C. 1 l(20) ............ Unlawful oxta~~sior~/aba~ido~~meril  of railroad Kr1owing.- $5,000 and/or 3 years . . .  
lines. .................. ......................................... 7 U.S.C. 5 491 .............. Dumping by commissior~ merchants $100 lo  $3,000 and/or 1 year .............. 7 U.S.C. 1 4 9 9 ~  Comnlission nlerchants nlisrepresentation, 1. Notwillful ............................................................ Foes duo and $25 a day. 
rubsl~tut~on altar ~rndl;i 2. Willful ............................................................. $500 end $25 a day. ........... 46 U.S.C. (i 1228 ............ Cn~~l l ic ts  ol i~~tatost. coI%rsion ill bidding- Knowing and witllul I. Ni~tural porso~~ SIOODO aridlor I la 5 years: 
subs~dlzo~l sh~ppars. 2. Corporat~an $25,0~d. 

7 U.S.C. 5 1596 ............. Falso advertisi~~g-seeds ..................... I. None , ................................................................ $25 lo  $500. 
'c 

2. Knowrngly or gross 1st conviction $1,000: subsequant conviclioa 
b3 

negligence. $2 000. ..................................... ............................................... 27 u.s.C. 207. ............ o~ceplive adverlislnp-liquor $1 060 ......................................... ..............................*. 15 U.S.C. 1335. ........... Uac~ptive advertising-cigarellas.. $lb,000-,. 
21 U.S.C. I 333 ............. Improper, lulso odvorlising-lood, rlr~rg, dovics, I. None ...................... l s l  cor~v~ction $1 000 andlor 1 year' subsequent 

cosmet~c. conviction $10'000 and/or 3 year;. 
2. ln ter~t  to defraud or mslead. $10,000 and/or 3;ears. 

CONDUCT FORBIDDEN WITHOUT LICENSES, PERMITS 

......... ............................................................. 7 U.S.C. p 499c .............. Commission merchants roquire license I. Not willful Fees due and $25 a day. ................................................................. 2. Willful $500 and $25 a day. ............................................................................................ 49 U.S.C. 1471 ........... Certilicato 01 airworthiness. $1,000, ..................................... .................................................... ............ 27 U.S.C. 1203.1 Liquor dealer-pormit. $1,000 ..................................... .............................. 7 U.S.C. 6 135f(a) ........... Economic wisons (insecticides) must be rer- SLOW - . .  ~ 

istered. ' 

7 U.S.C. g 586 ............... Exportin of apples, pears, requires certifnate Knowingly .............. .. ... $100 to $10.000 ............................. 
01 quafily. 

7 U.S.C. g 596 ............... Exporl~n ol grapes, plums requires cerlifrcals .................................. do .................. .. ......... ... ..... 
of quafity. 

7 U.S.C. 5 218a ............. Poultry dealers-license. ................................................ $500 andlor 6 months ........................ 



.......................... ............ .............................. 42 U.S.C. 5 262. Trafic In biologicals (virus, serum, toxin) un- SSOOand/or 1 year 
u lawlul unless prepared st licensed establish- 
?' ment. ......................... .............................. 21 U.S.C. 5 158 .............. Toxins lor animals must be prepared at licensed $1,000 and/or I year 

at.; in~l~ur lat ior~ requires ern~il. ..................................... ................................... 0 46 U.S.C. i 391a(7) .......... Vo!s?!s carrying iallan~mab~e liquid cargo in do 
uu~w-perrn~~. 

......................... .................. ............ i 21 U.S.C. i 676. Meat dealers must register. 1. None (good faith exwplion).. $1 000 andlor I year ....................... ........... 2. Intent lo defraud $ lb  000 and/or 3 yoan ......... .................... ............. 4 21 U.S.C. b 212 Pract~ce of pharmacy in  consular districts of .......... 15dto $100 and/or 1 monlh to 60 days - China requires license. ................... ...... ..................... ............. 21 U.S.C. 145 Imporlation of milk and cream-pornlit .. Knowing $50 to $2 000 nnd/or I yoar .............................. ........................ 21 U.S,C, 1 188L. ........... Production and distr ibullo~~ 01 oplurn-license.. $2 000 a h l o r  5 oars ....................... ..................................... ........... i 21 U.S.C. 8 515(a) Manufacture of narcotic drugs-license. $i0,000 and/or {years 

INSPECTION REGULATIONS 

............................................................................................... ............ 15 U.S.C. 5 1398 lnspeclior~ 01 auto lants LO00 each. ...................................................................................... ....... 49 U.S.C. 6 20 (7) (d). Railroad land, builAngs, equipment I l b 0  each day. 
............................................................................................ ............ 49 U.S.C. E 2Mh) Railroad carriers, apparalur 100 and $100 each day. 

.................................................................. 46 U.S.C. 6 277- ............ Register or license of vessel by revenue ofliwr.. 1. None $100. ................. ..................... 2. Willful "Fine" $1.000 and/or 1 year "Penalty" $l,WO. ............................... ................................................................... 45 U,S.C. f 34 ............... Loeomolives. ..... $250. ............................................ 7 U.S.C. 135f(b) ........... Examinat~on of economic poisons 1st wnvic!ion ~500;  subsequent convictions 
S 1 . M  nndlnr 1 w a r .  ........... ............................. ...................... .................... 7 U.S.C. 11 586 ............... Apples, pears for export Knowingly ~100'lo $10,000 

7 U.S.C. 1596 ............... Grapes plums lor export ........................................................ do ..................................... .............................. ...........-............... 42 U.S.C. 6 262 .............. ~stabli;hments preparing biologicals (vlrus, WO andlor I year 
sorum toxin)' of products .................. ......................... 21 U.S.C. ( 134e ............. ~nimalr 'and ca;riers to p r e h  sproad of con- Knowingly ... V.WO and/or I year 
taglon. .............................. ......................... 46 U.S.C.#3918(7) .......... Vossols carrying inflanlmnblo liquid cnrgo I n  $1,00Oand/or I year 
hulk ...... .............................. ......................... 21 U.S.C. 1 158 .............. Establishments oreoarinn viruses. ssrun~s. $1,000 and or I year 

21 U.S.C. 0 

21 U.S.C. 8 

toxins lor animalsi ~rodic ls :  imwrh.  . , . . 
Meat, meat plants ........................... 1. None ( ~ o o d  faith amption).. $1 000 andlor I year ......................... ........... ....................... 2. Intent to defraud $16 000 and/or 3 years 
Poultry-prorn~res ......................................................... lstbnvict ion 3,000 and/or 6 months. 2d con- 

viction $5.010 and/or I yoar; subsequent 

21 U.S.C. 
21 U.S.C. 
49 U.S.C. I 

conviction $10,000 and/or 2 yeers. .................... ................ ........................ Lmportec! n~tlk, crenm Knowing. $50 to $2 000 ondlor 1 year ... .... .............................................................. p r e s c r l ~ ~ n s  $50 to S ~ O O  and/or I month to 60 days ..... 
Aircraf ports o l  entry, clearance, quarantine ............................................................................ $500 and lorfolture. 



Statute Subject matter State of mind Criminal penalty Civil penalty 

LABEL AND CONTAINER REGULATIONS 

15 U.S.C. 233 .............. Label a ple barrel i f  not standard size .....-... Knowingly ................................................................ $1 and costs each barrel. 
21 U.S.C. 823 ............... ~isgra&n@ misbranding apples .................... do ................................................................... do. 
7 U.S.C. 115Wb) 1denlificst16n of seeds; alteration forbidden ............................................................................... f25-$500. 

cl. ( 15960). .............................. 7 U.S.C. (135f(b) ........... Insecticides, idonlily; poison labels: alteration 1st conviction $500: subsqeuenl conviction 
lorbiddon. $1.000 and/or 1 year. ..................................... ................................... .............. 27 U.S.C. g 207 Liquor-idenlificalion' alteration forbidden $1,000 

7 U.S.C. p 159qa) seeds-ide1iti6cdtion:'alteration forbidden ...... Knowin ly or gross ne~ligencu 1st conviction $1,000; subsequent conviction 
cf. 8 1596(b). or failure to make reasonable ~2,000. 

mYnrt In lnlnrrn ................. ..................................... .......................... ............. 15 U.S.C. 1 1233 Auto-price; make 1. Willful failure to aflix by $1,000 
manufacturer. ......................... 

2 Willlul altaration by any $1.000 andlor 1 year 
person. .................................... ........................................................ ............. 15 U s C 1335 Cigarettes-wution $10,000 ............. .....-.... .............................. 21 U:S:C: f 17 ............... Sale ol dairy, load products lalsoly labeled or $500 to $2.000 .... 

16 U.S.C. 1853 .............. 
15 U.S.C. 0 1264 ............. 

42 U.S.C. # 262 .............. 
21 U.S.C. 1333 .............. 

21 U.S.C. 4 676 .............. 
21 U.S.C. 4 461 .............. 

.............. 21 U.S.C. 1212 

branded. ............................................... Black bass lish idenlification 
Dealing in' misbranded hazardous substance; 1. None ...................... 

alleratian of label forbidden. 
2. Intent to defraud, mislead ... .............................. Biologicals-ldentily. l i p n w  number of manu- 

turor; alteration: falsity. ....... Mirbrandinl food, drug, device, cosmelic I. None (good faith exceplion).. 

2. lntent to defraud or mislead.. 
Meat identity; mark of inspection ............. I. None (good faith exception).. 

2. Intent to defraud ........... 
Poultry-idantity. ins ection; false label; None (axcept carrier: Know or 

counterfeiting hrpect&n mark. reason to know). 

.............................. Practice of pharmacy in consular disltict a1 

........................ $200 andlor 3 months 
1st conviction $500 and/or 90 days: 2d convic- 

tion $3.000 andlor 1 year. 
$3,000 andlor 1 yn r .  ........................... $500 and/or 1 year 

1st conviction $1,000 andlor 1 year: subsequent 
conviction $10,000 and/or 3 years. 

$10.000 andlor 3 wars. 
Sl.030 andlir 1 year..: ...................... 
$10,000 and/w 3 years. 
1st conviction $3 000 andlor 6 months; 2d mn- 

viction $S.M)O ;nd/or 1 ear; subsequenl con- 
viction $lO,OW andbr years. ......... $50 to $100 and/or 1 month to 60 days 

China-poison labels. 
19 U.S.C. $ 467 .............. Importing liquor witlioul stamp ......................................................................................... Forfeiture. 
19 U.S.C. $468 .............. Emptying package of imported liquor witliout .......................................................................... do. 

destrovinr nlam o. -..... ......... 
19 U.S.C. 4 469 .............. Dealing 'in empty stamped imported liquor ....................................................................... $200 each forfeiture. 

containen. 
7 U.S.C. / 45% .............. Tampering wilh stamps, commercial merchm. 1. Not willful ............................................................. Fees due and $25 a day. 

dise. 2. Wllllul ................................................................ $500 and $25 a day. 
15 U.S.C. 1264 ............. Use of food, d r u ~  wsmetic container for haard- 1. None ...................... 1st conviction SSOOandlor 90dsys; 2d wnvictian 

our substance;. lion $3,000 andlor I year. 
2. lntent to defraud, mislead... $3,000 and/or i yonr. 



21 U.S.C. 0 461 .............. R a w  of marked container (for poultry) ........ None (except carrier: Know 1st wnviction $3 000 andlor 6 months. 2d con- 
or reason to know). viction $5.000 indlor 1 ear, subsaqk t  con- 

viction $10,000 andlor { years. 
27 U.S.C. $206 .............. Liquor--bottlinp and bulk regulalmns ........................................ $5,000 andlor 1 year ................. ........ Forfeiture. 

REPORTS AND RECORDS 

49 U.S.C. 20(7Xc) .......... Reports by carrier-railroad ............................................................................................ $1W each day. 
49 U.S.C. 0 20(7Xa) .......... Falluro to koo , submil records by railroad, ........................................................................... $500 each day. 

piwline carrPer. 
15 U.S.C. $1398 ............. Failure make reports; refusal of access to .......................................................................... $1.000 each; limitation of $400,OW 

records auto-manufacture, for rolated serles. 
7 U.S.C. $ 1596 ............. Rewrds required-seed manufacturer ....... ... I. None ............................................................... $25 lo $500. 

2. Knowingly ................. 1st conviction $1,000; subsequent conviclion 
$2,000. 

46 U.S.C. 0 309 .............. Failure lo report arrival 01 merchandise by ship .......................................................................... $50 each day and forfeiture. 
to collector. 

49 U.S.C. 6 322(h) ........... Motor carrier-keep file, records, reporls ....... (cf. 6 322(g) below) ........................................................ $500 and $250 each additional day. 
49 U.S.C. 5 26(h) ............ Accident roporls-railroad and pipe (lailure of .......................................................................... $100 and $100 each day. 

s stem). 
19 U.S.C. (1 1460 ............. ~ a i i r e  to report arrival of vessel to customs .............................................................................. $100 each day and penalty equaling 

value of unreported merchandise and 
$500 lor each passenger landed and 
forleilure. 01 

45 u.S.C. 30 ............... Accidu~l ~epa~ts-milroad ............................................................................................. $250. ................................................... 45 U.S.C. $39 ............... Monthly accident reports $100 each day .....,......................... 
7 U.S.C. (I 135f(b) ........... Accoss lo rocords; right to copy (lnsocticide .............................. 1st conviction $500' subsequent conviction 

dealers). $1.000 and/or 1 yoa;, ..................................... ...................... ........... 49 U.S.C. f 917(d) Walor csrrior-make ~eparts, answer questions. Wiilluliy $5,000 
lalsificrtions. ..................................... .................... .......... .......................... 49 U.S.C. fi 1021(d) Samo-froight forwarder do... $5,000 ..................................... .............................. ........................ 49 U.S.C. #32Z(g) ........... Same-motor carrier do $5,000 ........ .............................. .......... 49 U.S.C. 1472(0) Air carrier-mako reports, hoop records, lalsifi- Knowingly and willfully $100 to $5,000 
cation. ...................... 15 U.S.C. 8 1264 ............. Accessto, wpyinfiof records(dealers in hazard- I. None 1st conviction $500 and/or 90 days; 2d convic- 
ous subslrncos). tion $3,000 andlor I year. 

2. Intent to defraud. mislead ... $3.000 andlor 1 vear, 
46 U.S.C. b 391a(7) .......... 
21 U.S.C. $333 .............. 

21 U.S.C. 0 461 .............. 

49 U.S.C. 120(7Xb) ......... 

.................. Documents required-ships 
Refusal to permit a m s  lo or copying rscords; 

maintonance of records: making r o ~ ~ r l s -  
lood and drug doalers 

Access to copyin8 rwrds ;  maintenance- 
poultry dea~ars. 

FalsiTation records, repork, acmunb-rail- 

None (excoot carrier: Know 1st conviclion 13.000 andlor 6 months: Zd con- 
or reason t'o know). viclion $5 000 andlor I . ear' subsoguont con- 

viction $10,000 and/or ! y e k .  
........ ........................ Knowingly and willfully $5,OW andlor 2 years 

road and plpolines. 



Statute Subject matter Stale of mind Criminal penalty Civil penalty 

REPORTS AND RECORDS--Continued 

.............................. 7 U.S.C. fi 221 ............... Failure to keep prescribed records-packen, $5,000 and/or 3 y m n  ........................ 
stockyards poultry dealers. ......................................... 21 U.S.C. 515(a) ........... Keeping of rkords reports narcotics $10 OW andlor 5 years ....................... ......... 21 U.S.C. 8 212 .............. Pharmacy in chin;-maintenance 01 piescrip- .............................. $ d l 0  f 100 and/or 1 month to 60 days 

........ ...................... ........... 49 U.S.C. 322(a) Reports-motor wrriers Knowingly and willlully 1st conviction $100 lo $500; subsequent con- 
viction $200 to $500. .................. ............... 7 U.S.C. 0491 False report about produce by commission mor- Knowing and with intent to de- $lpO to $3,000 and/or 1 year 

chanl. fraud. ............................... ............... .......... 49 U.S.C. () 1472(g) Relusal lo produce papers(or lestify) air carrier $100 to $5,000 and/or 1 year ... 

IMPROPER DISCLOSURE OF INFORMATION 

......... ........ 49 U.S.C. fi 1021(f). Improper disclosure of informalion about wrgo Knowingly and willfully 1st conviction $100; subsaquent conviction $500. 
o l  fre~ght forwarder. .... ............ ...................... 7 U.S.C. 1 1351 (b) and (c) 01 formulae of ee~nomic poisons .. 1. None I s l  conviction $500; subsequent conviction 

$1 OW and/or 1 year. 
2. Intent to defraud. misuse .... 510.d00 andlor 3 ymr t  ....................... .......................... ...................... ...... Re cargo of railroad Knowing $l,MM ..................................... ..................... ........... ..................................... ........... Re cargo of water carrier Knowing and willful $2,000 ...................... ............. Misuse of confidential inlormation aboul 1. None 1st conviction $500 and/or 90 days; 2d wnvk-  

hazardous substances. lion, $3,000 and/or 1 ywr. 
2. Intent to delraud or mislead. $3.000 and/or I year ......................... ........ ........................ .. 49 U.S.C.fi 20, par. (7XI).. Disclosure of confidential inlormalion b apsnt, Knowlnply and willfully $500 andlor 6 months 

aaounlanl, examiner of rallroad c a d i .  ...................... ........................... ........................ ........... 49 US.C. 322 d Same-ol motor wrrjor do- 500 andlor 6 monlhs ....................... ............................ ................~.~~~~~~ ........... 49 U.S.C. 917 ld  Same-al  water carrler do f500 and/or 6 months ........................ ........................ .......... 49 U.S.C. 1021(0) Same--of lreiqht forwarder d o D D D D D D D D D D ~ D ~ D ~ ~ ~ ~ ~ ~  $500 and/or 6 months ...................... 21 U.S.C. I 333 .............. Misuse of conhdential ~nformalion-food drugs 1. None 1st conviclion $1 000 and/or 1 year' subsequent 
otc. conviclion $10:000 and/or 3 year;. 

2. Intent to defraud or mislead. $10 000 and/or 3 yonrs ....................... .............. 21 U.S.C. A461 .............. Misuso ol inlorniatio~l re poullry None (axcopt wrrior: Know or 1st ;onviction 3,000 nnd/or 6 monllis- 2d con- 
reason lo know). v k t i o ~ ~  15,dO and/or 1 year: subsequent 

convklion $1,0000 and/or 2 yoars. 



- -- - -  

FURNISHING OF FALSE INFORMATION OTHER THAN IN  LABELS. REPORTS 

.............................. 7 U.S.C. 1 1351(b) ........... Giving of false puaranly of conformity (insecti- 1st conviction $500; subsquent conviction 
cides). $l.WO andlor 1 ear. ................. 15 U.S.C. 11264 ............. Samthazardous subslances 1. None ...................... l s l  convlctlon $508 and/or 90 days; 2d convk- 

llon $3 000 and/or 1 year. 
2. lntunl to delraud or mislead. $3 000 a i d  or 1 year ......................... .............. 21 U.S.C. 11 333 Same-food, drug, alc ....................... I. Nono ...................... l s i  cor~vic,l~o~i $1,000 andlor 1 year; subsequo~it 

co~ iv i c l~u~ t  $10,000 and/or 3 years. 
2. Inlent to defread or mislead. $10,000 nr~dlur 3 years ....................... ...................... 15 U.S.C. 11 11% ............. Same-flammal~le fabric ..................... Willlally $5,000 and/or 1 year ......................... ............................................................. 7 U.S.C. i 49% .............. Commission merchant-make false statement I. Not willful Fees due and $25 a day. 

lor frauduienl purposa. 2. Willful ................................................................. $500 and $25 a day. .............................. ............. 21 U.S.C. 5 212 .............. Pharmacy i n  China-fraudulent representation $50-$100 andlor 1 monlh-60 days 
lo  evade regulations. 

21 U.S.C. 6 515(b) ........... False statement in applicalian for license lo  Willlul ....................... $2,000 andlor 1 year ......................... 
manulaclure narcotics. 

21 U.S.C. 188L ............. Same--manulaclure opium ................... Willlul-.--.------------------ $2 000 andlor 1 2 ear ------------------.------ 
49 U.S.C. 8 1412(0) .......... lntederenca with accident investigation-air- Knowingly .................... $ l b O - $ 5 . ~  an lor 1 year .................... 

caft-removal of part of plane or property. .............................. 45 U.S.C. 160  ............... By threat, order, attempt to prevent furnishing $1,000 and/or 1 year ......................... 
of information on railroad accident. 

49 U.S.C. 1472(b) .......... Forgery of cerlibates' false marking of aircraft. Knowingly and willlully ........ $ I , W  and/or 3 years ........................ ................... ....... ........................ 49 U.S.C. 1412(c) .......... lnlerference will1 air ~;avigation-signals Intentional $5,000 andlor 5 years 
- - 

RULES PURSUANT TO REGULATIONS 

D 

7 U.S.C. (608a(4) & (5) ...... 
49 U.S.C. 1 1159(a) .......... 
19 U.S.C. 1523 ............. 
50 U.S.C. 8 192 .............. 

Violation of any order issued under setlion 
establrshing sugar quotas. 

Violatron 01 rules to be made on use of air Ircil. 
ilies outside conllnanlal United Slates. 

Security repulalions alfecling aircrafl .......... 
Nalional emergency repulalions for ships in  

territorial waters. 

Willlul ............ 
Knowingly and willfully ........ 
Wnowmply and willlully ........ 
None 11 owner, master, crew: 

olhsrw~so must have knowl- 

$500 andlor 6 months ........................ 
$lO,WOand/or IF ........................ 
$10,000 andlor 1 years ...................... 

Sum equaling value of excess a l  currenl 
market price. 

Forleilure of vessel if by person in  
charge. 

ed 0. 
46 U.S.C. 5 1228 ............. Violation of order, rulo, regulation of Federal ~nowqngly and w~ilful ly ........ 5500 aach day ............................... 

Marilimo Board If no other penalty prescrrbed. 

Noto: In  ~ddition, nolo that numerous statulus include tho pltrase "violalion o l  this soclio~i or of regulations, orders, or rulos lawfully made pursuartl lo  it." 





OFFENSES RELATING TO NATIONAL DEFENSE : 

SECTIONS 1101-1122 
(Agata; July 11, October 4, 1969) 

T ~ m ~ s o x  AND PARTIGIPAT~NO IN OR F A ~ T A T I N G  WAR AG~LNBT 
THE UNITED STATEE: SECTIONS 1101, 1102 

1. The Need to Redefim Treason.--Several considerations invite the 
conclusion that the treason offense should be more specifically and 
narrowly described than it is under current law,' and that the offense 
called ''treason" should be limited to  actual participation in a forei 

uni+,ef states. 
gP war a ainst the United States by a person owing allegiance to t e 

First, an amorphous definition of the ultimate offense of treason 
in a modern criminal Code is an anachronism. I f  i t  accomplishes noth- 
ing more, a 20th century criminal Code should deal r i t h  the concerns 
of the criminal law in contemporary terms and categories. But to da+ 
there has been no serious attempt to formulate the treason offense In 
contemporary terms. That the Model Penal Code and recent State 
Code revisions hare not done so is understandable, for treason is, by 
nature, essentially a Federal offense. That the Federal s ta tub defin- 
ing treason remains embalmed in language first enacted in 1351 * (and 
which most certainly was conceived even earlier) is not so easily ex- 
plained. It may be said that the use of ancient formulae to  define 
offenses in a modern Code is justifiable when their meaning is clear 

' 18 U.S.C. 5 2381 provides : 
Whoever, owing allegiance to the United States, levies mar against 

them or adheres to their enemies, giving them aid and comfort within 
the United States or elsewhere, is guilty of treason and shall @er 
death. or shall be imprisoned not less than Ere years nnd fined not less 
than $l0,000: nnd shall be incapable of holding any office under the 
United States. 

' Ecc generallv Hurst, English So~trcev of the American Law of Treaam. 1 M  
W I ~ .  L. REX. 315. 

(419) 



and the decision to adopt the language reflecp considered agreement 
with its content-but such is not the case with the treason offenge? 

The statutory formulation of treason substantially repeats artlcle 
111, section 3 of the Constitution,' and i t  has been thought that the 
repetition of the constitutional language in the original statutory en- 
actment of Dhe offense s by many of the same persons who drafted the 
Constitution reflected a common understanding of the meaning of the 
constitutional l a n g ~ a g e . ~  But while there may have been some general 

ement as to the type of conduct intended to  be excluded from the 
o afr en= (for example, the 1351 proscription of L'compassing or imagin- 
in the death of the f i g " ) 5 ,  the attention of the draMrs seems 
to%aoe been directed neither to the sorts of acts intended to be covered 
by "levying war" or "giving aid and comfort to the enemy," nor to 
the precise nature of the culpability element of the ~ffense .~ There 
is no evidence that  the substantive elements of the treason offense yere 
considered analytically as were the essential elements of other criminal 
offenses. As a result, the courts hare had to resolve, on a case by case 

- basis, numerous very difficult issues: 

'That  the meaning of the Federal -son formula is neither clear nor under- 
stood ie plain from even a casual pernsal of judicial and other comn~entaries on 
the subject. As aptly e t e d b y  Prolessor Willard Hurst : 

The doctrinal development of the law of 'treason' after the adoption of 
the Constitution Ls contributed primarily by the judges: treatise dis- 
cussions a re  scissors and paste-pt affairs, o r  hornibook recitations of 
question-begging generalities. The judges, however, shine mainly by com- 
parison. I n  view of the potentialities for good and evil in the instrument 
of treason prosecutions, i t  i s  surprising how little judicial imagination 
has been stirred to clarifying analysis in such cnses a s  have presented 
themselves. Indeed the American cases have on the whole served little 
more than to annotate the  doctrine which was, explicitly o r  implicitly. 
in the seventeenth and eighteenthcentury English treatises. 

Hurst, Treason in the United Etates (Part 111) 58 HAW. L REV. s06 (1945), 
part of larger study of which P a r t  I is a t  58 E b ~ v .  L. REV. 226 and Part  11, a t  
58 HABV. L. REV. 395 [hereinafter cited as Huret, Treason]. 
' The Constitution provides : 

Treason against the United States shall consist only in levying War 
agalnst them, or  in adhering to their Enemies, giving them Aid and 
Comfort. No Person shall be convicted of Treason unless on the Teetl- 
mony of two Witnesses to the same overt Act, or on Confession in open 
Court. 

The Con- shall ha re  power to declare the Punishment of Treason, 
but no Attainder of Treason ahall work Corruption of Blood, or For- 
feiture except during the  Life of the Person attained. 

'Act of April 30. 1790, "for the Punishment of certain Crimes against the 
Utited States" 

See Hurst, Treason, supra note 3, for a detailed discussion of the various rea- 
sons which have been advanced for  the repetition of the constitntional language in 
the statute. One of the reasons mentioned by Hurst which underlies the current 
statute is  the assumption that  the treason clause in the Constitution i s  not self- 
executing. 

'!I%t exclusion clearly indicates a purpose to abollsh the erils of "constmc- 
tive treason," or "accepting the word or thought for the deedw--a purpose also 
supgested by the two witness-overt act  rule. 

Recognition has been given by the Supreme Court to t h e  failure of the con- 
stitutional formulation of treason to provide more than a n  amorphous framework 
for judicial construction : 

The frnmers' effort to  compress into two sentences the lam of one of the 
most intricate of crimes gives a superficial appearance of clnrity and 
simplicity which proves illusory when i t  is  put to practical application. 
There a re  few sqbjects on which the temptation to utter abstract inter- 
pretative generalizations is greater or on they are  more to be 
distrusted. The little clause is  packed with controversy and ctiniculty 
. . . (Cran~cr v. United Statce, 32iU.S. 1.4647 (1W) ). 



(a) What is an "enemy 8" 
b) What is "adhering" to a enemy 2 

ic) What is "@ving n ~ d  and comfort'' to an enemy ! 
(d)  What is ' levyin mar?" 
(e) What is the cu pability element in treason; what is an 

'.intent to betray 1" 
f 

( f )  Who may commit treason; who "owes allegiance" to the 
United States? 

is an "overt act ?" 
) To what type of act does the l x o  n-kness rule apply ? 

Careful analysis by the courts in the process of resolving these issues 
has been lacking until recently. 

Second, i t  may fairly be said that one of the effective functions of the 
treason clause in the Constitution is to permit prosecution for conduct 
which does not other~rise fall within any of the specific proscriptions 
of the criminal statutes. The provision said to bar 'Lconstrudive trea- 
son" is thus so w e l y  stated trhat its constitutionality would be in 
doubt were it not enshrined in the Const.itution itself; it permits, in 
fact requires, a court to construe its meaning after the fact, a circum- 
stance which would doom a statute subject to the ordinary due process 
requirements for other criminal offenses. The issue is whether proycu- 
tion for the most serious crime should be permitted uflder a prorlsion 
which would be held too vague to support a convict~on for even the 
least serious offense. The obvious answer is that i t  should not. 

Xo unalterable principle would appear to preclude the enactment of a 
statute specifically proscribing partici ation in such a war by a er- 
son who owes allegiance to the United b tates.I3 Rather, specific d e i  ni- 

'The other main functions of the clause may be said to be to insure that the 
stigma of the term "traitor" will attach 04. to those who clearlp fall  within the 
constitutional term a s  construed and that those who do will be protected by the 
nrocedural safeeuards ~ r o v i d e d  bv the two nitness-overt act rule. amins t  the . - 
&notional dang& inherent in any &ason prosecution. 

I" 18 U.S.C. # 791. 
" 18 U.S.C. 86 2163, IM54. 
I' 18 U.S.C. 15 2383. '23%. 2385. 
IS I t  ia possibie to argue tha t  the treason dause mas intended not only to forbid 

Oongress and the courts to erpand the category of conduct punishable a s  treason 
hut. also to forbid constriction of the statutory offense to apply only to aontr 
of the conduct falling within the constitutional language. Acceptance of such an 
argument would compel the conclusion that all conduct which may be .said to 
constitute "levying marq'--external war  as well a s  internal war-must be in- 



tion of the conduct and culpability elements of such an offense is called 
for by the policy consistently adhered to  in drafting the proposed 
Crimlnal Code. 

The important question therefore, is whether the offense so described 
should be called "treasonb or something else. The mrrollary question 
is whether all other conduct should be excluded from the label 

L L  treason." 
Analybically, the case for branding as "treason:' the offense of 

panticipation in a forei war against the United States by a person 
owing nllegianca and P or ~ w m g  the label "tre-n" for such an 
offense is strong. The essence of treason is betrayal : in this context, n 
tmnsfer or shift of allegiance. Betrayal can be said truly to take place 
only where one's allegiance is shifted from one's own stake to a foreign 
state, where one's purpose is to subject his date to a foreign power 
or  to cause it to lose authority over its territory. b e d  insurrection 
and whatever constitutes seditious conduct, on the other hand, may 
more properly be viewed as impermissible menns of achieving c h a n p  
in government or government policy. This perspective permits anfllysls 
to focus, within the context of the first amendment, on that point at 
which the use of force or  the threat or advocacv of force cannot be - - ~  - 

tolerated in & e ~ t . & ~  government change, thereby"removin the treason 
epithet from domestic factional disputes1' It is notewort f y that such 
dud& in the  statutory &ens& But the argoment is dMcult b wpport either 
by reason or by authority. First, the treason statute, a s  enacted by the draftere 
of the Conetltution, fpcludes two aspects of the offense not referred to fn the 
O o ~ t i o n - t h a t  t h e  treason defendant must "[owe] allegiance to  the rni ted 
Statee" and that the odlenae may be committed "within the United Shtes or  
elsewhere.'' Although t&ee aspects of the o f f e m  could be said ,to be implicit 
in the constitutional formula (see, e.g., U d t e d  Igtater v. WiZtberger, 18 U.S. 76, 
97 (1820) (Narshall, C.J.) ), their inclusion in the statute strongly suggests that 
the draftem Eb t h e  d a t u t e  mmgnized that the  constitutional provisim would 
require construction. Second, a n  1863 decision (United Statee v. Cfreathouse, 26 
F. Cas. 18 (So. 15.254 C.C.S.D. Cal. 1863) (Field, J.)) .  which held that a 
prosecution for  aiding rebellion amounted to a prosecution for  treason so that 
the government was required to meet the two witness-overt act rule. suggests 
that Congress may fornulate  an offense more epeciflc than "treamn" for conduct 
embraced by the gene- itreason language. Nore recent caees, while restating the 
(froathouee ,rule tha t  Congress may not dispense with the two witness rule merely 
by proecribing conduct which amounts to "treason" under a different name. 
have held the rule to be inapplicable unless the ~peciflc offense inmrporntes all 
of the elements of Sreawn. See Uramer v. Unitod States, 3% U.S. 1. 45 (1945) : 
I n  r e  Quirln, 317 U.S. 1 (1942). The signifleance of these la ter  cases with respect 
to the Cwo witneae-overt ac t  rule would be of concern if Oongcass choee to  impose 
that  requirement for  proof of an offenae without regard to whether the  conduct 
pmmhd -by tbe statute defining the offenee would be held by a court to 
incol.porste all of the elements of treason. In the absence of such legislative 
&on, the ma1 import of the cases is their rejection of the notion that the 
Oonetftotion p w l n d e a  Cangrma from defining am offense involvhg conduct 
contermplated by t h e . t r e m n  offense and penalizing i t  specifically. 

"The use of treason prowcutions in  domestic factionalism was a matter of 
deep concern to the delegates to the Constitutional Convention. See Ilurst, 
Treaeon, supra note 3, at 396, who a h  describes ( a t  238) rebellion ns "construc- 
tive levying of war." The inclusion of rebellion in treason is arguably an 
amchronism in contemporary sotie@-a carry-over from the political theory 
current in  1351 when the original statute was adopted and when allegiance. 
feudal and personal in nature. was to  the King. Thus, seeking to depose the 
King to whom one owed allegiance or fealty and to replace him with another 
was analogous to  seeking to impo.se the power of a foreign state over one's o m  
government in a later age when nation-states became the object of allegiance. 
This treason concept does not easily flt internal struggles for  power in a republic. 



an approach is characteristic of the civil law Codes l5 which are re- 
garded as exemplary attempts at rational analysis. 

The draft proposflls on the treason complex of offenses which (a)  
create a specific offense to cover a United States national who par- 
ticipates in the military activities of an enemy foreign porrer, (b) 
label the offense treason, and (c) exclude all other offensire conduct 
involving the nationnl securit from the offense so labeled, should be 
considered in the light of the cl K, ve discussion. 

2. Scope of P ~ o p o e e d  Sectiun 1101: Treason.-Proposed section 
1101 limits the scope of the existing treason offense l6 to conduct 
which amounts to participntion in the military activity of an enemy. 
The offense can be committed only bp a "national" of the United States, 
as defined,'? and must, be done with "intent to aid the enemy or ob- 
struct or prevent a victory of the United Shtes," l8 at a time when 
the United States is engaged in international war. 

The draft, in limiting the offense to conduct occurring in time 
of war, is consistent with the present construction of the existing 
treason statute which requires an actual l e v i n g  of war for the levy= 
war clause and the esistence of rrar and a foreign enemy for the 
adhering to the enemy cla~se . '~  The term b'participa[tion] in military 
activity of the enemy" more specifically identifies conduct intended 
to be corered by treason than does the general tenn "adhering to the 
enemy. firing aid and comfort to the enemy." I t  is broad enough, 
however, to embrace the wide variety of forms "participation" can 
take.20 Also, i t  covers conduct relating to enemies which is not cor- 
ered by themore narrowly defined offenses of espionage and sab~tagc.~'  
Finally, its combination with the culpability rind other elements of 

although i t  does fit the betrayal of the republic itself. f.c.. the nation, to a 
foreign power or  different rorereign. 

"The distinction between domestic threats and  foreign threats or remoral of 
terr i ton from the jurisdiction of an existing gorernment is common in foreign 
Codes, see, e,g.. THE PESAL CODE OF SWEDES. C. 18, 8 1, C. 19, 8 1 (1966) (Sellin 
t rans ) .  

18 U.S.C. 8 2381. 
" See paragraph 4 ,  infra .  
* Discussed infra t h i ~  paragraph. 
"The le-g war  clause has been u - 4  in cases involving domestic rebel- 

lions the adhering to the enemy clause in cases inrolring foreign wars. See. e.g., 
rni led  State8 v. Greathotcsr, 26 F. Cas. 18 ( S o .  1 5 , m )  (C.C.N.D. Cal. 186.3). 
which also discusses the question of mhnt constitutes "levying war :" cf. United 
state8 v. Stcphnn. 30 F.  Supp 734, 741-742 (E.D. Jlich. 1W3), in which the court, 
apparent& referring to the Icrying mnr clause, said. "In times of p a c e  it  is trea- 
son for one of our citizens to incite war  against us." Bee also United 'Stafes r. 
Friclcc. 3.79 F.  673, 677 (2d Cir. 1919) lwnr is  required for "adhering to the 
enemy") ; Stephan r. Unitrd Rtates, 133 F.  2d 87, M (6th Cir. 1913) ("enemy" 
must be foreign) : arcord. United State8 v. Greathouae, atrpm. 

The Commission nlny wish to consider a more detailed specification of the 
- acthities contemplated by "partidpation." For  example, the Danish Criminal 

Code lists prohibited a r t s  which i t  states are "deemed to be of assistance t o  the 
enemy." Included in the list is  " ( i r )  any propaganda for the benefit of any mili- 
tan.  . . power of the enemy." D A ~ T ~ H  CRIM~SAL CODE 8 102 ( 1033 ) (Copenhagen ) . 
C f .  Chandler r. C-nitcd Statc8. 171 F.2d 021 (1st Cir. 1018). and f fnlars  r. United 
States. 18'2 F.2d 962 (D.C. Cir. 1950). which treat propaganda broadcasters as 
traitors. r n d e r  the propo~al ,  the issue of whether such conduct constitutes trea- 
son in a specitlc case would be a matter of construing the general langoage of 
draft section 1101 under the facts of each case. 

Proposed sections 1113.110(1. 



the offense in the statute should serve to avoid confusion in identify- 
ing the elements of the offense and in jury instructions. 

The draft  provides a statutoq definition of the culpability required 
to render conduct treasonous: an L'intent to aid the enemy or prevent 
or obstruct a victory of the United States." The culpability presently 
required for treason does not appear in the statute; ~t has been judici- 
ally formulated as an "intent to betray." 22 The terminology of the 
draft seeks not only to  avoid the "passion-rousing potentialities" 
of the term "intent to betray" but also to make specific the object to 
which the offensire intent must. refer; under the draft, the intent must 
be to accomplish an objective-aiding the enemy or preventing or ob- 
structing a victory of the United States-\vhich is much more con- 
crete than the objectire of "betrayal," an abstract concept enmeshed 
in the intricacies of political theoq and fraught with danger in cpn- 
s t r u ~ t i o n . ~ ~  The dmft  term would reduce the difficulty of determining 
whether treason is committed b ~ -  a father who intentionally helps his 
son to avoid discovery, knowing the son is an enemy saboteur, which 
in current law depends on whether the father intended to aid the son 
as a son or as an enemy.25 

3. RelaCiondhip of Proposed SecCzecCzon 11m to Treason.-The primary 
function of proposed section 1102 is to prohibit nonnntionals from 
engagin , within the United States, in conduct which would be treason 
if done f y n national. I n  effect, section 1102 prohibits anyone within 
the United States from aiding an enemy of the United States. Section 
1101, applicable only to nationals, covers conduct within and outside 
the United States (See proposed sections 208 b) and 201 concerning d extraterritorial jurisdiction). Exigencies of rafting result in some 
overlap between sections 1101 and 1102, because both cover nationals. 
This was necessary to revent a person who is in fact a nntionnl, but 
who proves thnt he di $ not believe he was a national, from availing 
himself of the defense provided in proposed section 1101 fof treason 
prosecutions 26 and thereby achieve a blanket immunity for conduct 
engaged in within the United States. 

The culpability element of an offense under proposed section 1102 
is identical to that required for treason,2? but since the offense con- 
templates cond~~ct  by a person who does not.owe an permanent i!' loyalty to the united States, i t  is essentially different rom treason. 
First, it is limited to conduct within the United States. Second, facili- 
tation of, as well as participation in, the military activities of the 

" Cmmerv. United States, 325U.S. 1.29 ( 1 M ) .  
"Id. at  45. 
"See Cramer, id. at 19. for a detailed consideration of the changing concept 

of loyalty. 8ce 0180 the Extended Xote on m i c a 1  Instructions in a Treason Case. 
infra, for a discussion of the confusion which inheres in the concept of "intent to 
bety." 

See Haupt v. Unite& Stote-s. ,730 U.S. 631 (1947). a treawn proeecution. in 
which the Court said that the jury was correctly instructed that if they fonnd 
that the defendant's intention "was not to injure the United States but m e w  
to nid his mn ns an individual. as  distinguished from assisting him in hi8 pur- 
poses, if such existed, of aiding the German Reich, or of injuring the United 
States, the defendant must be found not guilty." 
s 8ec pu-agrnph 4, infra. 
*Likewise, an offelwe under section 1103 is identical to treason in requiring 

the existence of international war. 



enemy is forbidden by draft section 1102. Such peripheral conduct, 
when engaged in within the United States during a war, would not be 
subject to the same smbiguities of proof as could be expected to sur- 
mund such conduct when committed outside the United States. For 
this reason, prosecutio~i for co~iduct by notionals which amounts to 
facilitation, i\S distinguished from participation, is excluded from the 
treason offense. but is permitted under section 1102 when the conduct 
is performed within the United States. 

The draft provides a defense for a nonnntional acting as a member 
of enemy armed forces in accordance with the laws of war and an af- 
firmative defense for n national who reasonably believes he is not a 
national. 

4. "Nationa2 of the United States."-The draft substitutes the term 
"national," defined in section 1101 as a citizen or domiciliary of the 
I'nited States, for the existin phrase "whoever owin allegiance." 
The crime of treason is there % y reserved for those w % ose dut {of 
loyalty to the United States is of the highest order-those for w om 
the brand "traitor" has meaning.28 

The term "national" as defined is limited to persons whose duty of 
loyalty to the 1-nited States is pelmanent-one which does not depend 
upon physical presence within the Gnited States. I t  excludes alien 
so:ourners, who have been said by some caurts to owe "temporary 
nl 1 egiance" to the United States and therefore to be subject to prose- 
cution for trea~on.'~ The thrust, of the "temporary allegiance" lan- 
guage is really that anyone who comes within the territory of tho 
I-nited States has an obligation to abide by its laws. That obligation 
ciln effectively be enforced without resort~rig to the treason statute: 
for participating in or facilitating military activities of the enemy 
within the ITnited States (i.e.. during the period of his "temporary 
a l l eg ian~e")~~  he may be prosecuted under proposed section 1102 ; for 

=As  to whether a person may deninnd to he  tried a s  a "traitor" in order to 
reap the benefits of the procedural safeguards of a treason trial, see Cram@, 
Quirin, and Greathouse, considered in paragraph 1, supra; see  d 8 o  Hnrst, 
Treason. supra note 3. a t  422. 

"See.  e.g., Car lb l c  v. U ~ ~ i t e d  Stntes.  83 V.S. 147, 1% (1873). a claims case, 
in which the issue involved the question whether 11 British citizen could commit 
treason against the United States : 

By alleginnce is meant the obligation of fidelity and obedience which 
the individual owes to the goverwnent under which he lives, or to his 
sovereign in return for the protection he receives. It may be a n  absolute 
and permanent obligation, or it mag be a qualifted and t e m ~ ~ ~ r a r y  one. 
The citizen or  subject owes an nl~solnte and permanent allegiance to his 
government or sovereign, or a t  least until bp some open and distinct 
act. he renounces i t  and becomes a citizen or subject of another govem- 
ment or another sovereign. The nlien, ~ c h i b t  domiciled in the counity.  
o ~ c e s  a lorn1 and fcnrporarl/ allegitrnce, which contin rtea driring the  pcriod 
of his residence. 
This obligation o f  trnlporar]/ rrllrginncr b11 an nlirn resident in a 

f r i e n d l ~  country is ever-where rc~ognhecl I)$ publicists nnd statesmen. 
(Emphasis added.) 

( I t  is not clear whether the Court nwant to draw a distinction between "domi- 
rile" and "residence."). Cf..  t h e  disrussion of extraterritorial jnriL&iction over 
domiciled o r  m i d e n t  aliens on the prinriple of nationality in Harvard Fbxsxrcl~ 
in  International Law, J t t r i sd i c t i o~~  Il'itk Re8prc.t to Crit)rr, Aar. J .  IXT'L L. 437, 
5.33 (Supp. 1%). 

'Even if the term "owing allegiance" were retained, a person owing only 
"ternporarf' allegiance could not commit treason outside the United States. 



other conduct involving the national security he may be prosecuted 
for espionage,. sabotage or facilitating armed insurrection ; s1 in addi- 
tion he is sublect to prosecution for any of the other specific offenses 
under the Code which he commits during his stay in the United States. 

The draft refers to a person "domiciled in the United States or 
a territory thereof." Consideration was given to the term "resident 
alien", but "domicile" was selected as more 
permanent tie to  tlio United States which is an 
treason. The distinction is significant only for prosecution under 
section 1101 for an offense committed abmad, because both are covered 
by section 110'2 for conduct within the United States. Thus, the issue 
narrows to whether a resident alien should be, or constitutionally 
could be, subject to  a treason charge for conduct outside the Unitsd 
States or  whether policy and constitutional considerations are SUE- 
ciently satisfied by coverage of noncitizen domicilaries, which will 
include many resident aliens. 

5 .  Defense of Bethf in Stuttls of Nonnatid.-Pro sed section r 1101 incorporates the teaching of Kazoakita v. Unite Stateaqs2 in 
which the Supreme Court recognized that n person with dual na- 
tionality mould have a defense, in a treason prosecution, that he 
believed he had divested himself of his American citizenship, even 
though the direstiture had not been effective in fact. By adding the 
promso that the belief in nonnationality be "not recklessly held or 
arrived at," the draft withholds the defense from a national who 
believes he has been wmnged by and therefore no longer owes 
loyalty-to the United States but does nothing more than "mentally" 
divest himself of his citizenship. I f  he then participates in the mili- 
tary activities of the enemy, u jury is authorized to find thnt he do? 
so knowing that he is taking the risk he is still a citizen and he 1s 
subject to rosecution for treason." 4' 6. The wo TViheaa-Overt Act R&.-The Commission will want 
to consider whether the Code should explicitly include the two witness- 
overt act rule, which is constitutionally n plicable to treason pr9secu- 
tions, and if-so whether i t  should be ma J' e applicable to treason only, 
or to other offenses in the national security area as well. If  i t  is 
decided to includo the rule in the statute, it will be necessary to 
decide whether tho "overt act" which must be proved by two witnesses 
need amount to  anything more than a neutral act, such as purchasing 
an automobile for another, or whether teetimony of two witnesses to 

Pp Proposed sections 1113,1108,1103. 
343 U.S. 717,722 ( m z .  

'Whether snch a person would have a defense under existing law is not free 
from doubt. The Court in Katoakita r. United Gtatee, 343 U.S. 717 (1%2), a p  
proved the following instrnctions, g5ren by the lower court: 

As to any overt act or ncts charged in the indictment and submitted 
for your coneiderntlou which yon may flnd to have been committed by 
the defendant, even though you also flnd the defendant w a s  a n  Ameri- 
can citlzen, if you further find that a t  the time of wch overt act  o r  
acts, if any. the defendant honestly believed that  he was no longer a 
c l t h n  of the United States, then the  defendant could not have com- 
mMted such orert  act  o r  acts with treasonable intent, and you must 
acquit him. (Quoting from 96 F. Snpp. 824 a t  847.) 

While the Court did not opine on what would be required to show an "honest" 
belief, the use of the term "honest" indicates thnt more than a n  nctual belief 
would be necessary. For  n genernl consideration of the  Eazculrita instruction, 
nee, Extended Note. infru. 



some additional facet of the act, such as that the other was an enemy, 
should be required. Under present law, the Supreme Court has held 
that the overt act. must, constitute aid and comfort but need not be 
evidence of the treasonous Presumably, if Congress were to 
make the rule explicit it could  quire an act wit11 greater substan- 
tive relationship to the essence of the treason offense than is now 
required.35 

7. Rem~itment and EnZistment for Sewice Aguinat the Um&d 
Stah.-The draft does not re-enact 18 U.S.C. $$2389 and 2390 whkll 
proscribe recruitment, within the United States, of soldiers and sailors 
to engage in armed hostilities aeainst the Tjilited States and enlistment 
by persons with intent to serve m such hostilities. The present.st,atutes 
were enacted a t  the outset of the Ciril War. The reason for thelr enact- 
ment has been stated as follows : 

[IJt seems to  have been the view of the congress by which i t  
mas enacted, that recruiting or enlisting soldiers or sailors for 
the service of the enemy, or opening a recruiting station for 
that purpose, or the act of being enlisted, were not treason- 
able within the law of 1790, and that further legislation was 
therefore needed to warrant their punishment. 

There have been no reported cases under these statutes. 
Proposed sections 1103 (armed insurrection) and 1105 (paramili- 

tancy activities), which establish such important rerequisites to con- 
viction as imminency of the hostilities, and cared& define the nature 
of t-he "military actlrities!' proscribed, would cover the proscribed re- 
cruitment and enlistment where the "hostilities" to  be engaged in are 
domestic in nature and with respect to them there is no need to carry 
over the present statutes. 

With respect to enlistment in cases of forei hostilities, despite the 
doubt that such conduct is treason? it could ?' all within proposed sec- 
tion 1102 and would also constitute a violation of proposed section 
1203 (unlawful recruiting and enlistment in foreign armed forces). 
If  penalties greater than those provided in section 1203 are deemed 
necessary, the intent to engage in llostilities against the United St:ttes 
could be used to upgrade the offense under draft section 1203. -1- 
though special corenge is not deemed necessuy, if i t  is desired the 
approach should be to utilize the other offenses in the Code instead 
of proliferating offenses. 

TYPICAL INSTRUCTION IN A T R U 6 O h -  CASE 

A distinct advantage of proposed section 1101 (Treason) is that it 
identifies the culpability and conduct elements of treason in accord- 
ance with principles applied througliout the ren1ainde.r of the C-ode. 
Under curre.nt law these elements tire not so dearly isolated. 

"Bee Cranrer F. United States,  325 US. 1 (1945). and Aaript v. United Statee. 
330 U.S. 831 (1947). 

*%s the consideration of Creafkol18e, s f fpra  nt note 13, for additional discus- 
sion of the two witness-overt act rule. 

'Charge  to G r a d  J u y ,  30 F .  Cns. 10% (So. 18.272) (C.C.S.D. Ohio 1881). " Nee test accompanying note 36, aripra. 



The instructions in United Staks v. K a z d i t a  apparently aro 
typical in treason cases, and instructhe on the imprecision which 
masquerades as objectively stated standards for decision. I n  Kawakita, 
the court instructed the jury on eight elements of the offense, of which 
six are relevant here : 

First: That the defendant, Tomoya Kawakita, at all 
times during the period specified in the indict.ment, namely, 
August 8, 1944, up to and including August 24, 1945, was an 
American citizen owing allegiance to the United States;. 

Second : That while an American citizen owing allqpance 
to the United States, the defendant did 'adhere to the ene- 
mies of the United States and more pa&cularly . . . the 
Government of Japan, with which the United States a t  all 
times since December 8, 194l, and during the time set forth 
in this indictment, has been at war . . . ,' with the intent 
to betray the United States; 
. Third : That while so adhering to the enemies of the United 
States, the defendant committed one or mom or all of the 
overt acts alleged in the indictment and remaining to be sub- 
mitted for youl' consideration: 

Fourth: That the overt act or acts so committed by the 
defendant actually gave aid and comfort to the enemies of 
the United States, to-wit, the Government of Japan; 

Fifth: That in so adhering to the enemies of the United 
States, and in so iving aid and comfort to such enemies, the 
defendant acted f mowmgly, intentionally, willfully, unlaw- 
fully and feloniously ; 

Slxth: That in so adhering to the enemies of the United 
States, and in so giving aid and comfort to such enemies, 
the defendant acted tmitorously and trensonably and for tho 
purpose and with the intent to betray the ~ n i d  States and 
to ~tdlere  to and give aid and comfort to the enemies of 
the United .hates, to wit, the Government of Japan. . . . 

The instructions reflect four possible issues to which states of mind 
can be relevant : 

(1) adherence to the enemy (Instruction No. 2) ; 
(2) adherence to the enemy with intent to betray (Instruction 

No. 2) ; 
(3) commission of the overt act "knowingly, intentionally, 

willfully, unlawfully and feloniously" (Instruction No. 5) , 
(4) adherence nnd commission of the overt act, traitorously 

and trencherously and with intent to  betray and to give aid and 
comfort to enemies of the United States (Instruction No. 6). 

Although there is some language in other cases that equate adher- 
ence to the enemy nnd intent to betrn-j, the instructions in Kawd-ita 
treat them ns separate elements-a mew which is supported by lan- 

a p  in at, l a s t  one Supreme Court c a x 3  Two t-y es of conduct may 
anecnmptmied by culpability or culpabilities. &ether the Court so 

intended is uncertain, but a workable a p p m c h  mould be to view 

' W F. Supp. (S.D. Cnl. 1050). 
' Id.  at 840. 
' Crantcr v. United States, 3% U.S. 1,31 (1Wi). 



adherence to the enemy and iving aid and comfort, as two kinds of 
conduct and require that bot f be done with an intent to betray. Thus 
does not. define any of the elements, but does provide a basis for 
ma1 sis. However, this "neat'! division is not necesssrily to be found 
in d e  quoted inst.ructions or in the explanation in later portions 
of the instructions. Furthermore, language in other cases provides 
additional shadows. The Kawakita court explained instruction No. 2, 
adherence to the enemy and intent to betray, as follows: 

The charge of adherence to an enemy is old in the law of 
treason. The expression is found in the ancient Treason Act 
of En land from the year 1351. The expression "adhere to an 
enemy$' means to break allegiance to one's o m  country b 
casting one's lot with the enemy-* be disloyal in mind an a 
heart to the cause of the country to which a person owes 
allegiance-to betray one's country by siding with her 
enemies 

Since adherence may consist in nothing more than a state 
of mind, evidence as to acts or happenmgs or events not 
charged in the indictment, which has been received for the 
sole and limited purpose of aiding the jury to determine 
the defendant's state of mind or intent during the period 

sY ified in the indictment, may be considered alon 
a I other evidence in the case in determining whet % er or 
not the defendant did "adhere to the enemies of the United 
Stake3 and more particularly . . . the Government of Japan," 
as charged in the indictment. 

The court makes no reference to "with intent to betray" which ap- 
pears in its own instruction as something in addition to "adherence 
to the enemy." Instead, i t  equates the two ~deas  when it states "adhere 
to an enem means . . . to betray one's country by siding with her 
enemies". h e  court's explanation makes dislo alty to  a muntry to 
which one owes alle 'ance a critical part of a erence to the enemy. % d i  
I n  its elaboration on struction No. 5, the court relies on a statement 
in 0rnm.e~: 

As the United States Supreme Court said in the Cramer 
case previously mentioned, 325 U.S. at page 29, 65 S.Ct. at 
p y e  932 : . . . the crime of treason consists of two elements; ad- 
herence to the enemy; and rendering him aid and comfort. 
A citizen intellectually or emotionally may favor the enemy 
and harbor sympathies or  convictions disloyal to this coun- 
try's policy or interest, but so long as he commits no act of 
nid and comfort to the enemy, there is no tresson. On the 
other hand, a citizen may take actions which do aid and 
comfort the enemy-making a speech critical of the govern- 
ment or  opposing its measures, profiteering, striking in de- 
fense plants or essential work, and the hundred other things 
m11ic.h impair our cohesion and diminish our strength- 
but if there is no adherence to the enemy in this, [and] if there 
is no intent to betray, there is no treason.' 

' 96 F. Supp. 824,843-844 (S.D. Cal. 1950). 
' Id.  n t 845. 
' Cramcr v. United S t a t a ,  325 U.S. 1 (1945). 



This statement could support the Kaud i ta  court's Instruction No. 6, 
but does not support i t s  elaboration thereof.' To compound the dif- 
ficulty, the court, in the quoted instruction, added the word "[and]" 
to the last sentence in the Cnzmer quote, yhic!~ actually p d s r  ". . . 
but if there is no adherenoe to the enemy in tli~s, if there 1s no intent 
to betray, there is no treason." In the context, in which the statement 
appears in Cramer, it suggests that '*aclhere to the enemy" and "intent 
to betray" represent, essentially the same nncl not separate idys. 

Despite language in other cnses that the "interit to betray" is derived 
from adherence to the enemy, the more rensonable and workable ap- 
proach is that "intent to betray" derives from the word "treason" and 
that "adhering to the enemy, giring him aid and comfort" is the 
proscribed "conduct," albeit mental, and thnt it need not be defined 
to include LLdisloyalty," the culpability element. Thus, a person \rho 
owes no allegiance to the United States could adhere to ~ t s  enemies. 
What makes adherence treason is, inter nlia, the element of violating 
a duty of loyalty; this is derived from the term "treason," not +her- 
ence to the enemy. &Inch of the conf~lsecl and foggy discussion ln the 
cases can be traced to nn attempt to analyze ":~lherence to the enemy, 
giving him aid and comfort" n s  constituting or suggesting both. the 
conduct and culpability elements of the offense: whereas the culpability 

ilt" element of the treason offense is deril-ed from the concepts 
imp '$ icit in the word "treason" in the Constitution. The remainder 
of the treason clause limits the b i d  of conduct which will be treated 
us treason when the requisite culpability is present. 

1.  Scope of the Aa,med Insumation Offense; Current L~?D.-Pro- 
posed section 1103 would replace the existing statutes proscribing 
rebellion or insurrection and seditious con~piracy.~ It would substitute 
as  the object of the proscription %rmed insurreotion with the intent 
to overthrow, supplant or change the form of the government of the 
United States or of n state or territory of the United States" for the 
bare "rebellion or insurrection'' lan,aange in the present rebellion 
statute. The elements of force ("armecl") and brond action ("insurrec- 
tion") are thus made express. The need to use the term "rebellion" in 
addition to  the term "insurrection" is eliminated b~ including in the 
intent clause both the purpose to orerthrow the government or change 
its form and the purpose to set up s new nntion on all or part of its 
territory ("supplant"). The statement of the intent clause also makes 
clear that the offense is committed only in cnses inrolving the broad 
political purpose of affecting the political or territorial structure of 
government. 

Absent such a purpose, violent or forcible conduct d l  bo relegnted 
to other offenses under the Code, such as physical obstruction of gor- 

' Bee note 4, supra. 325 U.S. at 21). 
' 18 U.S.C. % 2383. 
' 18 C.S.C. 6 2384. 



ernment funct.ion: riot,' homicide: assault,B arson or other property 
destruction ; trial of such nonpolitical offenses ma then proceed un- 
trammeled by the passion which may be engen 2' ered by the label 
"armed insurrection" and the separate treatment required by the first 
amendment for politically oriented crimes. 

The draft distinguishes in grading between leaders of and substan- 
tial contributors to armed insurrection and those who merely enga-ge 
in it, facilitate it, solicit it, incite others to engage in it, or cons  re A' to engage in ites It also limits the circumstances under which con uct 
amountmg to attempt, criminal solicitation and conspiracy mill con- 
stitute the offen~e.~ 

2. Grading.-The present statutes punish engaging in an insurrec- 
tion by 10 years' imprisonment and $10,000 lo and conspiracy to over- 
t h  the government by 20 years and $20,000.11 The draft rdes the offense as  a Class B felony l2 raising the penalty level to C ass A for 
lenders, organizers and substantial contributors. Reserving the heapi- 

penalties for leaders is in accord with actual sentencing practice 
and nith the policy reflected in the Code provisions on riot l3 and 
organized crime leadership.14 

3. Facilitation, Solicitation, Attempt and Conspiracy.-Mong with 
engag* in an armed insurrection, the draft proscribes (and penal- 
izes at the Class B felony levol) facilitating, solicitmg, incitmg or 
cons iring with another to engage in an armed insurrection. The lat- 
ter !' o m s  of involvement are punishable under the section, however, 
only where the conduct is en& in with the knowled that. armed 
insurrection is actually in progress or impending, i.e., s f? out to begin. 
The draft places the same linzit upon convictions for the separate gen- 
eral offenses of criminal solicitation, criminal facilitation, attempt, 
snd conspiracy, having the object of armed insurrection. The limit, 
which is designed to avoid the first amendment problems encountered 
by inchoate political offenses, clearly meets the Liimminent danger" 
test of Brandenburg v. 0hi0.15 Other inchoate offenses relating to 
armed insurr&ion are dealt with in separate sections of the proposed 
draft: advocacy is proscribed in proposed section 1104; organizing 
and engaging in paramilitary activities are proscribed in section 1105. 
Political conduct not rising to the level of the inchoate offenses de- 
h e d  in sections 1103-1105 may constitute inchoate offenses under 
specific proscriptions of nonpolitically oriented conduct, such as phys- 

a Section 1301. Xonpoliticnl conduct of tyis type has been construed to come 
within the present rebellion statute (18 U.S.C. 2383) and even the treason 
clause. See the cases cited in Cromer v. United Statea, 325 U S .  1, 231.38 (19-15) : 
Hyrst, T r m o n  i n  the United States,  58 HABV. L. Rw. W, 818 et aeq. (19%). 

Sections 1801 - la .  
Seetiom 1801-1603. 
Sections 1611-l6l2 
' Sections 1701-1705. 
' S e e  paragraph 2, infra .  
' See paragraph 3, Cnfra. 

18 U.S.C. $2383. 
z 1 8  U.S.C. 5 2384. 

Facilitating and soliciting or inciting another to engage in an armed insur- 
rection, when done with knmle!dge the armed insnrrwtion i s  in progress or about 
to>gin, is also graded as a Olass R felony ( s ee  paragraph 3, infra). 

Sections 1801-1804. 
l' Sections 1005,3203. 
" 395 U.S. 444 (1969). 



ical obstruc.tion of government. functions, or attempts, solicita.t.ions or 
conspiracies t,o commit, hornicicle, assmlt and arson.16 

1. *Section 1104 and the Smith Act (18 U.S.C. $2385).-Proposed 
section 1104 deals mith advocacy of armed insurrection. It is desgned 
to restate present law as embodied in the Smith Act,' and to incor- 
porate the judicial construction thereof as well as the constitutional 
limitations necessary to preserve the va1idit.y of s statute which covers 
advocacy. 

The Smith Act, enacted in 1940, generally proscribes teaching 
and a d v o ~ ~ c y  of the forceful overthrow of the government of the 
United States or any of its Stntes or territories.The potentially broad 
scope of the statute has been considerably narrowed by judicial con- 
st.ruction. First, a c011Viction for riolation of the Smith Act requires 
a shorrhg of a specific intent to orerthrow the gorcrnmcnt: i t  was 
not intended that knorring1;p teaching about, shdying or discussin- 9 ideas relating to orerthromng the gorernment rrould be criminal. 
The language of the Smith Act is imprecise in this respect. I t s  pro- 
script,ion would annenr to reach "know~iqllg or \rillfully aclvocat [ing], 
abet [ting] ? advis [ing] , or teach [ing] overthrow of the gorernment," 
without regard to whether the speaker intends these ideas to be car- 
ried out; but in De?wzb r. United States, the Supreme Court read 
the language to require an intent to overthrow the government as an 
essential element of the crime.Tl1e draft eqdjcitly requires the pro- 
hibited conduct to be accompanied by an "intent to induce or otherwise 
cause otf -7 to engage in armed insurrection in violation of section 
1103." : ; jsed section 1103 proscribes forceful action mith "in- 
tent to 01-erthron-, supplant or change the form of the government of 
the United States or of a state or territory of the United States." 

Second, i t  has been held that admcacy of abstract. doctrine may not 
be restricted ; it is advocacy of illegal action to which the statute must 
be addressed. "The essential clistiriction is that those to whom the 
adrocacy is addressed must be urged to do soniething. now or in the 
future, rather than inerelr to bdieve in something." Fate8 T. LTnifed 
Sfnte..s. 354 U S .  298, 324-325 (1957). 

See notes 3-7, sripra. 
' 18 U.S.C. 1 2385. 
S h o t h e r  fenhue  of the present Smith A c t - a d ~ o c a c y  of assassination of a 

gorernment otllcial-where it constitutes n serious threat to the  official per- 
sohally rather than a threat to overthrow the government, i s  covered by proposed 
section 1614, proscribing terroristic threats. In  addition, there is a specific pr* 
vision dealing with threats against the President (proposed section 161.5). 

Dmnia r. United States, 34l U.S. 494,499 (1951). 
'The potential stultifying effect of a stntute so broadly worded a s  to appear 

to forbid teaching or  studying snch doctrines was d i s c u ~ l  by the Snpreme 
Clourt in Keyishian r. Board of Regetrla of the University of the State of New 
Pork, 385 U.S. 589, 59'7-602 (1967). The E q i s h i a n  opinion discnsscd the Sew 
Tork "criminal anarchy" law. a statute v e F  similar to  the Smith Act. Indeed. 
the ZTer Torlr statute mas the "particulm prcrto@pew from which the Smith 
Act derived. Y a t e ~  r. United States,  3MU.S. 298, ,309 (10.57). 

" ' T e  hold tha t  the sthtute requires a s  nn essential element of the crime 
proof of the intent of those who are charged with its ~ io la t ion  to  ox-erthrow 
the government by force and violence." 341 U.S. 494, 49M00 (1951). 



The prohibition of advocacy of armed insurrection ~ i t h  intent to 
cause others to engage in armed insurrection, in section 1104, makes i t  
ciear that i t  is advocacy of action, not abstrnct doctrine? that is pro- 
scribed. . 

Third, judicial construction of the Smith Act has further assured 
that advocacy of action may be reached only by the adoption of an 
objective standard as to the effect of the advocacy. I n  the Dennis case, 
the Court held that Congress might proscribe advocacy of the use of 
force to overthrow the overnment when there is a clear and present 
danger that use of such orce is imminent. The Court further explained 
this concept in Yates : 

f 
[T]he essence of the Dennis holding was that indoctrina- 

oup in preparation for future violent action, as 
tion well Of as ex a f? ortation to immediate action, by adrocacy found 
to be directed t o  "action for the accomplislment" of forcible 
overthrow, to violence as % rule or rlnciple of action," and 
employing "language of incitement". . . is not constitution- 
ally protected when the group is of sufficient size and co- 
hesiveness, is sufficiently oriented towards action, and other 
circumstances are such as reasonable to justify apprehension 
that action nil1 occur. (354 U.S. a t  321.) 

Recentlj, in Brandenburg v. Ohio,. 395 1-23 444, M i  (1969), the 
Supreme Court, in a per curimt dec~sion, noted that: 

[TI he Constitutional gunrantees of free speech and free press 
do not permit a State to  forbid or proscribe adrocacy of the 
usc of force or of law violation except when such advocacy is 
directed to inciting or roducing imminent lawless action and 
is likely to produce sucf wt.ion. (Emphasis added.) 

I n  conformity ~ 5 t h  these holdings, proscri tion of adrocacy under 
proposed section 1104(l) (a)  is lirnitd to tent which occurs "under 
circ~~mstances in which there is substantial likelilmod [the] advocacy 
will imminently produce a violation of section 1103 [insurrection and 
action immediately preceding insurrection] ." ' 

Fonrth, the section of the Smith Act dealin with organization of 
and membership in insurrectionist groups has pb, n defined as l imi td  
to organizers and "active members" of such groups. This avoids con- 
t-iction of those who attend mee t inpwhether  out of curiosity or sym- 
pathy-but are not themselves prepared to engage in illegal conduct.# 

In a footnote to the above quoted sentence, the Court stated. "it was on the 
theory that the Smith Act . . . embodied such a principle and that  i t  had been 
applied only in  conformity with it  that this Court sustained the Act's constitu- 
tiynnlity . . ." 395 U.S. 444. 447n.2. 

Cf. Sweden's sedition provision, which expresses a similar limitation : "takes 
action which dangero~isly fnvors l l ~ e  realization of such intent." THE PENAL 
CODE OF SWEDES, C. 18 0 1  (1W5) (Sellin trans.) 

" 18  U.S.C. !j 2335. 
I n  Scales v. United Slates, 367 US. 2G3. 228 (1981). the  Supreme Court, u p  

holding the conriction of an active member, stated that  due process considerations 
"are duly met when the statute is  found to reach only 'active' members having 
also a guilty knowledge and intent, and which therefore prevents a conviction on 
what otherwise might be regarded as  merely a n  expression of sympathy with the 
alleged criminal enterprise, unaccompanied by any significant action in its sup 
port or any commitment to undertake such action." In a companion case. in  which 
the conviction of a party member mas reversed, the  Court stated that  evidence of 



Proposed section 1104 (1) (b) , which deals with advocacy in an organi- 
zationitl conteast, codifies the decisions in SGales v. United S ta t e  lo and 
Noto v. United States," limiting its penalties to those who "organize 
nn association which engages in the advocacy prohibited in subpara- 
graph (a),  or, as an active member of such association . . . facilitates 
such advocacy." 

Finally, only pres~nt  advocacy of violent overthrow of the govern- 
ment is wachcd by section 1104 and the membership c h s e  of the 
Smith Act,. Manifestations of m intent to advocate in the fiitum may 
evidence undesirable thoughts, but the right of an individual to his 
thoughts is pri\ilegpd, a t  least until he actually acts upon them. Thus, 
orgnizntional conspiracies or other preliminary plans by an y i a -  
tion of persons to  enga in unlawful advocacy st some propitious t ~ m e  
in tho future may not g proscribed until the advocacy actually takes 
place, a t  \vliich time the role of the person in the illegal effort-whether 
it be that of o anizer, active member, or perhaps sympathetic but un- 
\rilling bystanc 'T er, cAn be measured.1' The draft limits prosecutions for 
inchonto advocacy in accordance wit11 constitutional standards by fur- 
ther providing: "a person shall be conrictecl under sections 1001 
through 10N of an attempt or conspiracy to violate this section, or of 
facilitating or soliciting a riolation of this section, only if the pro- 
hibited advocacy occurs." * 

2. Grrrding of Section 1103.-The Smith Act carries a emtlty of up 
to 20 years' imprisonment. Penalties actually impos ei/' in previous 
convictions, h o ~ e v e r ,  appear to have been rnuch less.'" Moreover, 
under the structure of the proposal, the offense of ndvocacy is a step 
removed from the offense of actual insurrection. Actud leaders of 
:~nnccl insurrection, in progress or about to begin-those who call on 

the member'.r role in  the organization must be judged strictly. "for o thermis~  
there is a danger that  one in sympathy with the legitimate aims of such nil or- 
ganizntion, but not specificallr intending t o  accomplish them by resort to ~iolence. 
might be punished f o r  his adherenre to lawful and constitutionally pmtected pnr- 
po.ces, because of other and unprotected purposes which he does not necessarily 
share." Noto v. United States. 367 U.S. 2!30,29%.300 (1961). 
" 367 U.S. 203 (1961). 
U367 U.S. m (1961). 
""[I]t is present adrocncy, and not an intent to advocate in the future or a 

conspiracy to advocate in the future once a groundwork has been 121itl. which is 
an element of the crime under the membership clause. To permit nu inference 
of present advocacy from eridence shewing a t  best only a purpose or  conspiracy 
to adromte in the future would he t o  allow the jury to blur the lines of clistinc- 
tion between the various offenses punishable under the Smith Act." (Yoto v. 
United Slatea. 367 U.S. 290, 298-299 (1M1) ). 
Noto ms concerned ~ t h  the member&ip clause : cf.  Yatea r. United 8tnfe8 xA 
U.S., %, 324 ( 1 x 7 ) .  where the Court stated : "We intimate no views a s  to whetb- 
e r  a conspiracy to engage in advocacy in the future, where speech would thus 
be separated from action b~ one further remored is punishable under the Smith 
Act." 

IS Of course, conspiracies o r  attempts to commit other specific 0ffen.w are  snb- 
ject to punishment a s  violations of the applicable provisions. In pnrticolar, en- 
gaging in par:~nlilitary activities (proposed section 1105) will reach condi~ct in- 
volving the coliecHon of weapons. and organization and training for political 
purposes. 
"B.0.. the  14 persons conricted in the Pates case mere each wntenml  to 5 

gears' imprisonment and a line of $10,000. Pates r. United State% 1J.S. 298. 
302 (1%)). Junius Scnles was sentenced t o  6 years' imprisonment. &a&% v. 
Unitod Statea, 385 US. 203,259 (l96l).  



others to take arms with them-mill be guilty of a Class A felony, m d  
others who actually take violent action will be guilty of a Class B 
felony under proposed section 1103; advocates of armed insurrection 
who take no further action, and are not l aders  or inciters under sec- 
tion 1103 will be guilty of a C l w  C felony under proposed section 
1104. 

3. 50 U.S.C. 783(a) : C o m  'ray or Attempt to Establish Totali- 
tariam Dktd0~8h@.-50 u.s.~? 8 783(a) (conspiracy or attempt to 
establish totalitarian dictatorship creates an offense punishable by 
$10,000/10 years under 50 U.S.C. f$ 83 (d)  . 

50 U.S.C. 5 783 (a) provides : 
4 

I t  shall be unlawful for any person knowingly to combine, 
conspire or agree with any other person to perform any act 
which mould substantially contribute to the establishment 
within the United States of II, totalitarian dictatorship, as 
defined in paragraph (15) of section 782 of this title, the 
direction and control of which is to be vested in, or exercised 
by or under the domination or control of, any foreign gov- 
ernment, foreign organization, or foreign individual: Pro- 
vided, however, that this subsection shall not apply to the 
proposal of a constitutional amendment. 

50 U.S.C. 782(15) ~~: 
The terms 'totalitarian dictatorship' and 'totalitarianism' 

mean and refer to systems of government not representative 
in fact, characterized b (A) the existence of a single political 
party, organized on a iictatorinl basis, with so close an iden- 
tit between such party and its policies and the governmental 
po$cies of the county in which i t  exists, that the part and 
the government constitute an indistinguishable unit, an (B) 
the forcible suppression of opposition to such party. 

CT 

There have been no reported prosecutions under this section, nor 
have any judicial comments on its constitutionality, scope or meaning 
been uncovered. 

The basic limitin factor which characterizes the offense is the 
requirement in 50 lJ.8.~. 8 782(15) (B) of the "forcible suppression of 
opposition" to the totalitarian government party. The fact it is foreign 
dominated should not be deemed essential because whether of foreign 
or domestic vintage, there is an equally strong interest in proscribing 
conduct of the klnd embraced. I-Towever,. the current form of the 
statute could raise constitutional issues smilar to those under the 
Smith Act, and it is believed that the area is adequately covered with- 
out the need to retain 50 U.S.C. § 783(a). Coverage is afforded by pro- 
visions prohibiting intimidation, threats, etc., in connection with the 
election process, which, after all is the core conduct with which the 
current lam dealg and threats, ctc., against public o5cials. These basic 
provisions, combined with the conspwacy and attempt provisions and 
utilization of the piggy-back jurisdiction (proposed seetxon 201 (b) ) to 
m c h  cons iracies to engage in more serious harms, will protect against 
t.he feare d! harm of dict.atorship in traditional criminal law terms, 
thereby avoiding the constitutional issues necessarily accompm 
criminal legislation framed in the olitical terminology of 50 TJ.m 
f$ '183 (a). Therefore, repeal of SO L.s.c. 8 783 (a) is recommended. 



PARAMILITARY ACTIPTITIES : SECTION 1105 

Proposed section 1105 prohibits, in essence, private armies. Tl~ere is 
no such prollibition in existing law, but there is a statute which re- 
quires registr:ltion (enforceable by criminal sanctions) of orgnniza- 
t ~ o n s  engaged in "civilian military activities." The draft would 
replace the registration statute by pu?islw,.  with Clnss C felony 
penalties persons who engage m actinties whch are unauthorized 
and which involve: 

(a)  the acquisition, caching, use or training in the use of 
weapons, 

(b) for polit.im1 purposes, 
(c) when done by an association or p u p  of 10 or more persons. 

Class I3 penalties are applicable to persons who lead, organize or sub- 
stantially contribute to activities involving 100 persons or more.= A 

erson who is merely a member of an organization engaging in the pro- 
gibited activity, but who does not himself, engage in its paramilitary 
actirit ies is not covered. 

The activities prohibited by the draft are limited neither to those 
with armed insurrection as theobject; nor to  those aimed at overthrow 
of the government, nor to  those carried on by organizations mder  for- 
eign control? 

The drnft reflects the view thctt association t o  accomplish political 
ends by the use of weapons is not protected by the first amendment, 
and should be prohibited. The Commission should, however, consider 
whether the limitation of the proscription to groups with "political 
purposes" presents 3 constitutional or policy danger by permitting 
wide latitude in e~ecnt~ive and judicial discriminations as to what con- 
stitutes n "political pllrpose." Tlie evil, if it exists, is in the clnssifk:1- 
tion rnther than in the prohibition, so that i t  might be avoided by 
applying the prohibition across the board to all weapons-oriented 
groups regardless of purpose. 

The st.atnte deals with a matter of real concern, but it shoulcl be 
recognized tellat it is difficult to draft a provision which could not be 
subject to abuse. That the concern is common to a number of demo- 
cratically organized nations is evidenced by similar provisions set 
forth in the Appendix, infm, in England, Canada, Sweden, Sorway 
and Denmark. 

I n  considering the merits of the proposal which can be viewed as a 
provision whose frequent use is not contemplated nnd where successful 
prosecution is not likely but which can serve as an aid to discourage 

' 18 U.S.C. % 2386. The Department of Justice reports that there hnve been no 
registrations under the section; nor are there any reported cases involving it. 

'Section 1105 excludes nctirities of the armed forces of the United Stntes or of 
a State, inclnding reserves and the Sational Gunrd, find official Federal or 
Stnte law enforcement activities, from the operation of the section. 

a The grading of the offense parallels the p d h g  of the proposed armed insur- 
re:tion offense (sectlon 1103). 

Proposed section 11% strikes nt activities haring potential for producing 
armed insurrection, rather than n t  the incurrection itself. 

'In this respect the draft differs from the present registration statute (18 
U.S.C. 8 386). which requires registration only if the orgnnizntion has a 
purpose to overthrow the government or is subject to foreign control. 



participation in this type of activity, consideration should be given to 
the language of these foreign statutes. In particular, the Engbsh stat- 
ute poses an interesting alternative: 

(1) The offense could be defined in terms of a p u r p w  t o  "usurp" 
the functions of tho armed forces or the police. It should be noted that 
considered and rejected in the draft of ~>ropoaed section 1105 was an 
express inclusion of the prohibited actlvity "whether or  not desig- 
nated defensive.:' Inclusion of this 1 m e  together with a reference 
to police functions could intensify t 1 e possibility that  the provision 
would be used as an instrument of political oppression against goups  
which, in a particular local situstion, have a need to organize for self- 
protection. The varying conditions of local life ??d a doubtful Federal 
interest militated against creation of this possibility; 

(2) I n  order to further limit the poss~bility of political abuse, the 
provision could require that the prohbited conduct "arouse reasonable 
apprehension that the group is organized or equipped" for politi~al 
purposes or to usurp the function of the armed forces. Coilsiderat!on 
should also be given to inclusion of a provision similar to a e  English 
statute, to deal with the display of weapons in judicial and other 
official proceeding;. The provision mould read: 

Disp7ay of Teapons at Official Proceedings. h person is 
guilty of a Class C felony if he [carries or] displays a dan- 
gerous weapon wlde  present st an official proceeding in reck- 
less disregard of the risk that his conduct will arouse reason- 
able apprehension that he intends to influence the conduct or 
outcome of the proceeding. 

This pm&ion would be l~ci~teci  appropriately in chapter 13 of the 
new Code. 

,4s originally drafted, section 1105 mas limited to  "clandestine" ac- 
tirities, but reconsideration resulted in the conclusion t.h& there mas 
little reason to distinguish between "open" and "secret" private armies 
in terms of possible coercive effects, although in terms of potential 
government control or prevention of harm, the former may present 
a lesser challenge. 

~ ~ P E N D I X  

FOREIGN STATUTES ON PARAXILITART ACTIT'ITIFS 

Sections 2 and 4, Public Order Act. of 1936,5 Halsbury's Statutes of 
England 1088-1090,1091: 

2. Prohibition of quasi-military organisations.-(I) I f  the 
members or adherents of any association of persons, whether 
incorporated or not, are- 

(a) organised or trained or equipped for the purpose 
of enabling them to be employed in usurping the func- 
tions of the police or of the armed forces of the C m ;  
or 

( b )  organiscd and trained or organised and equipped 
either for the pnr ow of enabling them to be employed P for the use or disp a-j of physical force in promding any 
political object, or in such manner as to arouse reasonable 



apprehension that they are organised and either trained 
or equipped for that, purpose; 

then any person who takes part in the control or managemept 
of the association, or in so organising or training as aforesald 
any members or a&erents thereof, shall be guilty of an offence 
under this section : 

Provided that in any proceedings against a person charged 
with the offence of taking part in the control or management 
of such an association as aforesaid i t  shall be a defence t o  that 
charge to prove that he neither consented to  nor connived at 
the organisation, t.mining, or equipmentn of members or ad- 
herents of the association in contravention of the provisions 
of this section. 

4. Prohibition of offensire Teapons at public meetings and 
recessions.-(I) Any person who, while present a t  any pub- 

f)ic meeking or on the occasion of any public procession, has 
with him any offensire weapon, otherwise than in pursuance 
of lawful authority, shall be guilty of an offence. 

(2) For  the purposes of this section, a person shall not be 
deemed to be acting in pursaance of lawfill authority unless 
he is acting in his capacity as H. servant of the Crovn or of 
either House of Parliament or of any local authority or as 
a constable or as a member of a recognised corps or as a mem- 
ber of n fire brigade. 

Denmark 

Danish Cri~ninal Code, sect,ion 114 (Engl is11 translat.it.ion, Copen. 
hagen 1958) : 

111. (1) Any person who participates in or grants s~lbstan- 
tial pecuniar;r or other sltbstantial support to any corps, group 
or association which intends, by the nse of force. to influence 
public affaim or  to disturb the public order shall be liable 
to imprisonment for any term not esceeding six years. 

(2) Any person who takes part. in any ~~nlawfu l  military 
organisation or group shall be liable to n fine or to simple de- 
tention or, in ~ggra ra t ing  circumstances, to imprisonment 
for any term not exceeding two years. 

Norwegian Penal Code, section 104% (English translation, N.J. 
1961) : 

Section 104a. Anybody ~ 1 1 0  establishes or participates in a 
private organization of military character or supports such 
organization, shall be ~unished by imprisonment up to two 
years. I f  the orqa,nization or its members maintains supplies 
of arms or explosives. or if there are other aggravating cir- 
cumstances, the punishnlent shall be imprisonment up to six 
ywtrs. 

Anybody who institutes. takes part. in or supports an as- 
sociat'ion or organization which by sabotage. violence or other 
illegal m a s ,  aims to disturb tho order of the community or 
to obtain influence in public affairs, shall be punished 
similarly. 



Swedish Penal Code, chapter 18, section 4. (English translation, 
Stockholm, 1965) : 

Sec. 4. I f  a person organizes or participata in an associa- 
tion, ~rhich must be considered to constitute or, in view of 
its character and the urpose for which i t  has been organizad, 
is easily capable of 1 eveloping into an instrument of force, 
such as a mllitary troop or a police force, and which does not 
with due permission stren then the defense establishment or  
the police, or who on beha 7 f of such association is concerned 
with arms, ammunition or other like quipment makes a*- 
able a building or land for its activity or supports it rmth 
money or in other ways, shall be sentenced for unlawful mili- 
tary activity to pay a fine or to  imprisonment for a t  most .two 
years. 

Canada 

Canadian Criminal Code, section 71 (1953-54, as  amended to 1965) : 

UNLAWFUL DRILLING 

Orders by Governor in Council--General or special order- 
Punishment 

71. (1) The Governor in Council may from time to time by 
proclnmation make ordeis 

(a)  to prohibit assemblies, without lawful authority, of 
persons for the purpose 
(i) of training or drilling themselves, 
(ii) of being trained or drilled to the use of arms, or 
(iii) of practising military exercises ; or 

(b) to prohibit persons when assembled for any purpose 
from tmining or drilling themselves or from being 
trained or drilled. 

(2) An order that is made under subsection (1 may be 

tricts or assemblies to be specified in the order. 
i general or may be made applicable to particular p aces, dis- 

(3) Every one who contravenes an order made under this 
section is guilty of an indidable offence and is liable to im- 
prisonment for five years. 

1. Sabot e: Current Law.-The existing current basic sabotage 
statutes pro 7 ibit damage to or destruction of,' ns well as defective pro- 
duction of,* defense materials or facilities. The authorized pennlty and 
the required culpability vary, depending upon whether the prohib.ited 
conduct occurs in time of war or nat.iona1 emergency: or in peacetune. 

' 18 U.S.C. gff 295.3 (wartime). 2165 (peacetime). 
'18 U.S.C. $5 2154 (wartime), 2156 (peacetime). 



If the prohibited conduct occurs in wartime or in a "national emer- 
gency" the cu1pab.ilit.y required is either "an intent to injure, in te~-  
fere with, or obstruct the United States or any associate nation In 
preparing for or cnrrying on the mnr or defense activities" or "reason 
to believe" that his act might have such an effect. The maximum 
penalty is 30 years' imprisonment and a fine of $10,000.3 Peacetime 
sabotage is committed only if the prohibited conduct is accompanied 
by an "intent to injure, interfere with, or obstruct the national de- 
fense of the United States"; the maximum penalty is ten years' m- 
prisonment and a h e  of $10,000.4 

The mnterials and facilities which one may not damage, destroy 01 
defective1 produce are described in s lengthy and complicated list : 
whether t 9 1e purpose of the list is merely to assure that the listed 
items are covered or to  limit the objects which may be the subject 
of snbotage is unclear, but the fact that LLall nrticles . . . suitable for 
use" in mar or  defense activities are included snggests not only that 
it cannot be the latter but also that in any event i t  is impossible to 
specify ~ i t h  precision e~erything to be corered. The present statutes, 
being directed to pliysical dama and destruction and defective 
production, do not clearly proscri 6 e such forms of interference with 
the supply of mnterials nnd servic~s to mar or defense activities ns 
blocking trnnsport or causing delnys in computarized production 
techniques? 

2. Prohibited Condud and OuEpabality Under Sections 1106 and 
1108.-Offenses designated or associated with sabotage can properly 
be viewed as agrmvated versions of conduct which would usually be 
offenses.under geqeml provisions of a Criminal Code., such as arson 
or crimlnnl mischief. The mnjor purpose for such discrimination is 
grnding, although under the Gn~ted States Federnl system it also 
serves ns a jurisdictional base for Federal prose~ution.~ The bask for 
discriminateion takes into account the type of harm or conduct, the 
accompanying culpability and the context of the conduct, e.g.. war 
or peace. The context of the conduct is considered in para-snph 3, 
infra. on grading of sections 1106, 1107 and 1108. 

The culpability required by subsection (1) of section 1106 and by 
~ c t i o n  1108 is an "intent to impnir the military effectiveness of the 
Fnited States." This is substantially the same ns the intent require- 
ment under. current law. Current law roscribes an "intent to injure, 
interfere with, or obstruct the United d' t a t s  or any a ~ w i a t e  nation in 
preparing for war or carrying defense activities." Sections 2153, and 

'18 U.S.C. 5s 2153 (destruction or damage), 2164 (defective production). 
:I8 U.S.C. 5 %  2lX5 (damage or destrr~ctlon). 2156 (defective production). 

18 U.S.C. !j 21.51. So te  tha t  18 TJ.9.C. g 2152 is covered by the sabotage mmples 
(sectione 1106-1108). general offenses against property (chapter 17)  and criminal 
trespnes (section 1712). 

* F'ear that  work stoppage in labor disputes could be deemed sabotage provides 
one explant~tion for the omisaion to cover delays: the fear  coultl be justified 
under present law. for the culpability requirement for wartime sabotage includes 
"reason t o  believe" a s  well ns "intent" to injure the relevant war activities of 
the United States. Delays could be covered without including labor disputes by 
limiting the culpability to  "intent". Alternatively, such disputes could be ex- 
pressly excluded, a s  is done in 18 U.S.C. % 1302 (injury to co~nmunications 
lines, stations o r  systems), and in the snbotage provicion of the Canadian 
Criminnl Code. TEE C ~ r m h c  CODE BfjB1, 52(3) (1953-1951) (as  amended to 

 CAM^^ ). -- - -  . 
'kederal ju&diction over sabotage is  complete under promsed section 201. 
' 18 U.S.C. 8s 21!i%2166. 



2154 of Title 18 also include persons who act "with reason to believe" 
the proscribed result dl occur. (See discussion of draft section 1107, 

paT ph 3, infra, for disposition of this facet.) Injury to an "asso- 
ciate nation," the term in current law, is covered if there is an intent 
thereby to injure the United States. This is accomplished by the defi- 
nition of "defense establishment'' (draft section 1106 (3) (a) ) as in- 
cluding "a nation at war with any nation with which the United 
States is at mar." This is intended to mre that the concern of the 
United States for hostile acts abroad is properly limited to conduct 
related to a United States military interest and not the wholly do- 
mestic concern of the foreign power. (Of. draft section 1202 con- 
spiracy to commit offenses against a friendly nation.) 

A major departure from current law is reflected in the description 
of the prohibited conduct. Clauses (a) through (d) of subsection (1) 
of draft section 1106,* substitutes for the complicated list of mate- 
rids and facilities which may be the subject of the sabotage offense 
under present law a proscri tion of four basic types of behavior, each 
having relation to a genera !' category of objects: 

I a) damaging or tampering with anything;** 
b) defectiveiy making or repairing anything of di&t mili- 

ta significance ; 7)  improperly operating or fnilinq to operate a machine, de- 
vice or system of direct military significance;*** 

( d) delaying of obstructing transportation, communication or 
power, operated by or furnished to the d e f e n ~  establishment. 

These nre incorporated by reference into sections 1107 and 1108. 
*The cmnrnents refer to an earlier version of section 1106, but a r e  relevant to  

the Study Draft  version which is  substantially similar. 
The earlier version read : 

g 1106. Sabotage. 
(1)  OE?..A perso?-is guilty of sabotage, a Class A felony, if, with 

intent to imnalr the m111tary effwtiveness of the United States, in time 
of mr or  when the prohibited conduct is likely to o r  does seriously im- 
pair m i d e s .  satellites o r  nuclenr weaponry, early warning systems or  
other means of defense or  retnlintion against sudden enemy attacks, he: 

( a )  damages or  tampers with anything under circumstances when 
snch damage or tampering is likely to or does eerionsly impair the mili- 
taqv effectivpness of the United States ; 

(b )  defectively mnkes or  repnirs a thing of direct military significance 
which is par t  of or belongs to the defense establishment : 

(c) improperly operates or fnils to operate a machine, device or  sys- 
tem of direct military signiflance which is part of o r  belongs to  the 
d e f ~ n s e  establishment; o r  

( d ) delays or obstructs trnnsportation, communication or power, 
operated by or  furnished to the defeme establishment 

(2)  D-finit?ons. In this section: 
( 11 )  "defense establishment" Inmns the d e f e n ~ e  establishment of the 

United States o r  of a nation nt war  with any nation with which the 
United States is a t  mr ; 

(b )  a thing, machine, device or system of "direct military significance" 
includes armament or anythinr: else peclaarly suited for military nse. 
in course of mannfacture, transport, or other servicing or preparation 
for the defense establishment. 

**Note that  the flnnl version of the. Study Dmft  limits section 11OB(a) to  "any- 
thing of direct military significance." To a degree, this avoids the problems dis- 
cussed in the text. biit raises issues concerning Federal protection of civilian 
food find m t ~ r  snpnlies. These could be left to State prosecntfon or be made n 
Federal jurisdictional base for  criminal mischief (section 1705) o r  caoastrgbe 
(section 1704). 

***This was excluded from the flnnl version of the Stndy Draft. 



Clause (a) * which corers damaging or t,nrnpering with anything 
is the broadest and is limited to "circumstances when such.acts are 
likely to or do seriously impair United States military effect~veness." 
The generality of the pmperty covered, "damages or  tampers with 
anything," recognizes a degree of futility in clttempting to list, or nar- 
row the scope of, the protected property. This provision will also cover 
tampering with t h i n p  related m Atomic E n e r e  information under 
& U.S.C. $2276 (tampering with restricted data) and e t h  na- 
tional defense information for rrlich there is no specific pm~ision in 
current law. Note that the d n f t  refers to dtlma g or  tamperin 
while 42 U.S.C. 22'76 covers "remov[ingll aoneenlf&].], tamper[ingy 
with, alter[ing], mutilat[ing] or destroy[~ng]." "Tampers" or 'Ldam- 
ages" in the drt~ft., together with the espion~ro provisions (drrtft SF- 
tions 111.3-1118), ;we intended to cover dl the conduct described in 
12 U.S.C. 8 2278. 

The limitation concerning serious impairment of military effective- 
ness ("is like1 to or does" occur), avoids covering as a Class A or 
B felony con Y uct with only a potentially minor effect on military 
effectiveness, such as breaking a window in a .warehouse as an ex- 
preSsion of opposition. Such conduct, of course, is punishable as c . y -  
inal &chief,  but not as sabotage except in the improbable event ~t 
occurs in circurnstmces under which military effectiveness FFill be 
thereby seriously impaired. This approach avoids the kind of prob- 
lem which can arise where essent.ia11y innocuous conduct and minor 
harm are combined wit.h an intent whlch is roscribed, but which may 
be more a manifestakion of pique than o 4' subversion. The sort of 
damage comprehended by "serious jm irment" obviously involves 
some borderline situations. While thls p act alone is insufficient. to bar 
constitutionality, since the conduct itself is prohibited and should not 
be engaged in any the Oommission may wish to consider 
the possibility of statmtorily identifying factors involved in the no- 
tion of serious impairment, such as increased costs, delayed produc- 
tion, risk to lives, the need to alter or abandon n previous plan. 

Clauses (b) and (c) ** involve defective manufacture or  re air and 
improperly opemtinp or failing to operate lo something ofGdireet  

*See note **, p. 441,supra. 
** This wns excluded from the flnal version of the Study Draft. 
'See ,  e.g., Palokiko v. Harper, 209 F.Zd 75,101-102 (9th Cir. 1953). upholding a 

statute making killing committed with "extreme ntrncity o r  cruelty" tirst degree 
murder. See also Boycc Motw Linea v. United States, %2 1T.S. 337, 340 (1952), 
in which the Oourt stnted: 

Nor is i t  u n h i r  l o  requln- that one who dellbemtely goes perilously 
close to a n  nren of proscribed conduct shall tnlce the risk thnt he  may 
cross the line. 

In this connection, ace Elhertcm r. Zinited States, 249 F.2d 410 (9th Cir. 1957). 
which upheld a statute creating a felony oUen-se for contributing to tho delin- 
quency of minor but provided alternative penalties. In  addition. the culpability 
requirement of section 1106(1) (''intent to impair") suftlciently adrib- the 
defendant ns t o  what he may not do. See Ci&n v. I'nitcd States. 3 l2  U.S. IS. 
%27 UW), sustaining against a charge of vagueness the espionage pmrislon 
of Title 18 which proscribes conduct in relation to "nntiond defence information" 
by rel-ring on the culpnhilitpelement of intent to injr~re the United States. 

The term "seriously" was also relied on i n  a n  earlier version of Study Draft 
section 1300. See note **, p. 441 8i1pm. 

''The labor dhpute situation under sections 1100(1) and 1108 (see note 5,  
-a) is  excluded I)y limiting culpnbilit~ to "intent" rnther than "reason to 
believe." See the discussion of culpability, Irlfra. Cnnsideration should be given 
to expressly excluding lnhor stoppnges or ' ' la~o/nl lnbor stoppnges" from nec- 
tion 1107. 



military significance which is pnrt of or belongs to the defense estnb- 
lishment" and clause (d)* covers obstruction of supply from vital 
facilities. A thing of "direct military sipificance" is not further de- 
fined except to assure inclusion of items in the process of manufacture 
or delivery (proposed section 1106(3) (b) ) .** The use of the adjective 
L'direct" nnd the requirement i t  belong to or be part of the military 
establishment is intended to permit juhcial construction under varying 
circumstances to insure sdlicient covewe, and a t  the same time to 

the idea i t  does not cover nll things belonging to the establish- 
ment ,Onvet ut rather, only those of "direct military si@cnnce." Damage 

or a locker ordinarily would not bo 
military significance. 

ll06,1IOT, and 1108.-In lieu of the 
and national emergency, on the one hand, 

and pence, on the other, under prosent law, the proposal eliminates "na- 
tional emergency" as u, basis for grading, retains war and adds injury 
to sudden-strike systems and defenses a inst such systems, as the 

ading element for the most serious o ense, sabotage, (a  Class A 
%ony under section 1106). 

B 
Grading injury to sudden-strike systems as the most serious sabo- 

tage offense, a Class A felony, affords recognition to contemporary de- 
fense stures in which attmlcs on the viability of these systems may 
occur g f o r e  a national emergency is declared or  a condition of war 
exists. Under current law (18 U.S.C. $5 2155,2156), in the absence of 
war or a declared national emergency, sabotage of an ICBM site 
would be graded equally with peacetime sabotage to a warehouse or 
other minor facility. Under the proposnl, such conduct is graded 
more seriously, Le., a t  the highest level (Class 9 felony) and with- 
out regard to whether i t  occurs in war, peace or  national emergency. 

Elimination of "national emergency" l1 as a basis for p d i n g  is 
based on the practical point that its continuation would make any 
grading of sabotage illusory because the state of nntional emergency 
has been a continuing one for n number of  reason^.'^ It should be em- 
phasized that only the grading is affected. Conduct which would con- 

*St~ldy Dra i t  section 1100(c). 
"Sote that the Study Draft  version contains a n  exelusire definition. Cf. note*, 

p. 4 4 .  mpra. 
In the event. "national emergency" is  retained a s  a n  element in grading, it 

should be limited to "national defense emergency" in order to limit Class A felony 
penalties to conduct o c ~ u r r i n g  in ~mergencies related to the national defense: un- 
related emergencies such a s  those concerning economic conditions whLch have 
been declared by the President under the Trading With the Enemy Act (50 
U.S.C. APP. 8 5 ( b )  ) should not give rim to Claw A felony penalties The present 
period of national emergency is exprefisly declared to give rise t o  "wnrtimc" 
.saboteye penalties Ily 18 U.S.C. 1/ 2167. Whether a "national dcfcn8c emergency", 
which would gire  r ise to Class A felony penalties, exists can be declared b,o au Act 
of Congress ( a s  in  18 U.S.Q 3 2l67) or  in  the terms of the presidential dectara- 
tion of national emergency under the Trading With the Enemy A d .  

"Earlier draf t  versions which relied on the war-national defense emer- 
Wncy basis for  aggravating sabotnge presented difficult grading and drafting 
problems. The conclusion was renched that, in addition to  war, the most serious 
danger was conduct likely to result in military or  defense cataetrophe. This ap- 
proach resulted in the adoption of snbotage of means of attack by defense against, 
sudden-strike capabilities. 

The following n l t ~ r n a t i r e  provisions nre earlier attempts a t  rational grading 
with lrliance on war  and national defense emergency. They a re  instructive on the 
difficulty of discriminnting between major and minor conduct in light of the 
coverage of national emergency in times of relative peace. Claoees (a)-(dl,  



stituto sabotage under section 1106 could be a Class C felony under w- 
tion 1107 (intentionally impairing defense functions) whether or not 
n nntionnl emergency exists. 

As noted above, section 1106 reserves Class. A felony treat- 
ment and the term sabotage to the specified prohibited conduct 
nnd cul ability "in time of warv* or when such conduct "is likely B to or oes seriously impair missiles, satellites or nuc!ear weap- 
onry, enrly warning systems or other defenses or retaliation systems 
against sudden enemy attacks." The same conduct accompanied by the 
same culpability, is a Class C felony under section 1108 if it "causes de- 
struction or damage to a thing constituting a loss exceeding $5,000."** 
Although it must be conceded that pecuniary loss is not a precise 
pmxy for the extent of serious impairment. of mili taq effectiveness, it 
can sen-e as a measure to distin,msh between minor conduct and seri- 
ous conduct. Overriding this grading approach is the possibility of 
prosecution of destructire conduct under chapter 17 (offenses against 
property) as the Class B felony of arson, endangering fire or explo- 
sion or  release of destructive forces (proposed sections 1701, 1702, 
1704), or as Class C felonies under section 1705 (criminal mischief). 
Further i t  should be emphasized that the amount of loss is irrelevant 
in a prosecution for serious impairment of sudden-strike systems, n 
Class A felony under section 1106(2). 

Section 1107 p d e s  recklessly impairing military effectiveness ns 
n Class C felony. The precise disposition of this conduct under current 
law cannot be stated with certainty. 18 U.S.C. $8 2153,2154 treat de- 
struction tmd defective manufacture in time of mar or national emer- 
gency with "rem.on to believe" i t  will injure the United States on a 

tLr with such conduct accompanied by an intent to injure the United 
gtntes. Treating a greedy manufacturer ns equnlly culpnble with nn 
enemy saboteur is not appropriate. The proposal translates reason 
to believe ns "reckless"," limits the offense to  time of war and instances 

referred to in the provisions, were substantially the same a s  the version of the 
Tentative n r n f t  discussed in the text and set forth in note.. 8upra. 1). 441, except 
that clause ( a )  read: "damages o r  tampers with anything" (LC., there wns no 
reference to the likelihood of damaging military effectiveness). 

Alternative I :  Sabotage k a Class A felony if it is committed in time 
of war or in time of national defense emergency declared by Congress or 
by the President pursuant to Congressional authorization and is  likely 
to o r  does seriously impair military effectiveness. Sabotage is a Clasq 
B felony if ( i )  it seriously impairs military effectiveness and it  is for- 
bidden by clause ( a ) ,  o r  ( i i )  the conduct is  likely seriously to impair 
military effectiveness and the person damages or tampers with n thing 
of direct milltars significance or engages in the conduct forbidden by 
clauses (b)-(d) .  

Allematfoe 11: Sabotage i s  n Class A felony if i t  cauees pecuniary 
loss in nn amount of $100.000 or more, or if i t  endangers life or if i t  pre- 
vents the success of a military engagement or operation. [Sabotage is n 
Class B felony if i t  causes pecuniary loss in excess of $10,000 and lest 
than $100,000; otherwise, i t  is a Glass C felony] [Othemise. it  is a Class 
B felony]. 

*Note thnt the flnnl version also relies on jeopardizing life or the success of a 
militnry operation. 

**Gmding an a Class B felony with a 10% exceeding $10,000 was considered in 
order to distinguish the offense from malicious mischief (section 1706). 

UWhether "recklessly" is a precise counterpart to  "renson to believe" the war 
effort mill be injured is  unclear, but it has  been held that  "defective mnnufnc- 
ture" with RU& "reason to believe" mould be sabotage. Schmdkr v. United States. 
147 F.2d f 4  (6th Cir. 1944). Nee the comment on avoiding military wmice oblign- 
tione, paragraph 2, infra, with respect to other war  contract violations. 



of danger to sudden-strike systems, and makes i t  a Class C felony for 
a person to engage in prohibited conduct, e.g., intentionally cut corners 
in manufact.ure, '511 i-eckless disregard of n substantial risk of seriously 
impairing the military effectiveness of the United States.'' l2 

Avom~sc, MILZT~RY SERVICE OBLIGATIONS : SECTIOS 1109 

1. Soape of Proposed Section 1109; Preaent Lato.-The proposal 
seeks to identify the core violations involving refusal of service l 
under the Selective Service Act (and any other law relating to obtain- 
ing armed forces personnel), assigning to them Class C felony penal- 
ties; current law makes no clistinct.ions among the various possible 
riolations of the Selective Service .4& all of which carry 5-year/ 
$10,000 felony penaltiesz 

The proposal deems the intent to avoid one's o m  service t-he most 
grievous form of culpability of concern to the Selective Service System, 
and prcscrilxs the conduct ml+i cviclences a commitment to that 
purpose : failure to  register; fallure to report for induction: refusal 
to be inducted; and refusal or failure or avoidance of the perform- 
ance of required civilian work. Violations of regulations \\ill be 
treated as regulatory offenses (section 1006) or misdemeanors, but 
when accompanied by the prohibited intent can be prosecuted as ?t- 
tempts to violate proposed section 1109. Similarly, solicitation of no-  
lations by others may be prosecuted under proposed section 1110 (ob- 
struction of recruiting or induct.ion) or under the general cr@+al 
solicitation ~ t a t u t e . ~  The proposal represents a departure from exlst~ng 
law, reflecting the view that tt violation of a regulation, albeit a Selec- 
tive Sen-ice regulation, which is characterized neither by an inten! to 
ax-oicl service nor  by conduct constituting an attempt or solicit.ation, 
amounts to nothing more than defiance of a regulation, and that 
p~mishment as serious as that provided for actually refusing service is 
not justified:' 

Although the proposal departs from existing lam in order to pro- 
l-ide a basis for grading, i t  should be noted that several cases have - 
construed existing lam as requiring something more than a mere failure 
to comply with Selective Senrice regulations and hare spoken in terms 
of "usual criminal intent ;" the st:ltutory term "knowingly?' has 
been equated with the stronger tern1 "wi l l f~ l ly ' ?~  and i t  has been rec- 

= F o r  consideration of use of the term "seriously." see note 9, supra. 
' Obstructing recruiting and deceiving others in order to avoid service a re  denlt 

n*izth in 1110. 
50 U.S.C. APP. 8 413'2. (Penalty provision of Selective Serrice Act of 1967). Fail- 

ure to notify the Selective Service Board of a change in status which authorizes 
exemption or deferment could fall within the literal terms of 50 U.S.C. APP. 8 M 2 ,  
a s  a felony. Such matters a s  failure t o  advise the Board of a marriage or the 
birth of a child, or of a change i n  physical cmdition such a s  t h a t  one has become 
a paraplegic could be covered. Similarly, under current law a person who destroys 
his draft card and immediately offers himself for  induction or  applies for  a new 
card would be treated a s  a felon in 'the some manner ns a person ~ h o  engages in 
such conduct to concenl his whereabouts or identity. 

= Propo.sed section 1003. 
'Also note that propowd section 1751 -grades forgery or counterfeiting of 

Cnitecl States government documents. which would include selective sefiice 
do~uments, a s  a Class C felony. 

United State8 v. Hoffman.. 137 F. 2d 416,419 (2d Cir. 1943). 
%rat:es v. United State8,%2 F. 26 878,882 (9th Cir. 1958). 
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ognized that "intent" should at least. be relevant on the issue of scn- 
te~~ce.' The proposal works an improvement in current Inw by its 
greater precision in defining culpability, as well as by providing 
basis for rational grading. 

2. Failzcrc to Conl.ply Wi th  Defense Production Ordew and Con- 
tracts (50 U.S.C. App.  $$468. N71-73) .--Subsections ( f )  and (h) (1) 
of 50 U.S.C. App. $5 468 authorize $50,000 fines and 3 years' imprison- 
ment for violations of priority and production orders placed '% the 
interest of the national security" under that section. 50 U.S.C. App. 
% 2073 nuthorizes a $10,000 fine and 1 year's imprisonment for: (a)  
violation of 50 U.S.C. App 5 2071, authorizing the President to pro- 
mote national defense by declaring priorities in the performnnce of 
contracts, requiring entry into contrncts and allocatin~ materials and 
facilities; and (b) hoarding scarce materials in riolatlon of 50 V.S.C. 
A p. 8 2072. 

?t is recomn~ended thnt : 
a )  these provisions remain in Title 50 Appendix ; 
b) the 3-year sentence authorized for 50 U.S.C. App. $ 468 

violntions be reduced to the misdemeanor level. 
Felony treatment for these mar production offenses is not wnrrnnted 

from the rantnge point of sanctions necessary to enforce the law. It 
is nrpnble thnt no criminal snnctions are appmpriate nnd thnt civil 
suits for pennlt.ies nnd to compel disgorging of pmfits, as well ns the 
power of injunction and to seize plants, would sa t i s f~  the objects the 
provisions ure intended to serre. Whether or not crlmirinl snndions 
ultinlately are deemed appropriate, u first, offense should not be n 
felony. I'he fine provisions could be used to eliminate financial incen- 
tives to violate the law: persistent violators could be subjected to in- 
cmsed penalties under the regulatory offense or persistent misde- 
mcnnnnt provisions (proposed sections 1006, 3003). 

1. Scope of Proposed Section 1110; Culrant Laze.-Proposed see- 
tion 1110(l) (a)  penalizes at the Class C felony l e ~ e l  both intentional 
physical interference with the recruiting senice of the United States 
and solicitntion of another t o  violate proposed section 1109, i.e., to 
unlnwfully nroid mil i tay  senice obligations in time of wiw. "Recruit- 
ing service" is defined to ~nclude not only the ,Selectire Service System 
but nlw systems for ~ o l u n t a q  enlistment and for obtaining person- 
nel ' for the armed forces. The drnft recognizes that the fnctors of 
wnrt.ime and obstructing the recruiting services a g ~ a l - a t e  the genernl 
obstruction of government function offense (sectlon 1301) and ~ i c -  
cordingly upgrades the offense from a Class A misdemeanor 1111dcr sec- 
tion 1301, to a Class C felony under proposed section 1110(1) ( : I ) .  

Esisting law, which also proscribes attempts to obstruct the recruit- 
ing' or enlistment, service, imposes a maximum penalty of 20 years' 

' Cconurd v. United States. 3% F. 2d 123 (10th Cir. 1967). 
'The present provisions. (sec note 3, infra) have be& eonstrued to rwl~rnw 

scquisition of "supplies" ns well ns personnel. 8er &hrncE r. Pnitcvi .Vlotr.x. 249 
1T.S. 47. 53 i1919). 



imprisonment and a $10,000 fine? It should be noted in this connection 
that physical obstruction of recruitment could be punished even more 
severely if i t  mounted to  sabotage as defined in proposed section 1106. 

2. 8olicitatilm of Uda~ofuZ Ref waJ to Subntit to Induction.-Non- 
physical obstruction of recruitment is proscribed under proposed sec- 
tion 1110(1) (a)  only where the object is to induce unlawful refusals to 
submit to induction; then solicitation is also prohibited. The term 
b'solicit," should be read in light of the proposed statute on criminal 
solicitt~tion,' which, in an effort to avoid first amendment objections to 
mere advocacy offenses,"equires the solicitation to  be to commit a 
.'specific offense." This is consistent \ ~ t h  a series of cases, the most 
recent being Brandenburg v. Ohio; which continues to narrov the 
scope of governmentnl power to suppress expressions of opinion, qr 
even advocacy in the absence of :L specific dan r intended and immi- 
nent. I t  should also be noted that the term "sog8its" seems to be more 
in accord nit11 current court doctrine than the term LLcounsels" which 
appears in the Selective Service Act of 1967.' 
Ah attempt to induce another not to edi8t would not be prohibited; 

suica no one has an obligation to enlist, attempting to persuade another 
not to enlist should not be a crimas 

3. Pmpoeed Section 1110(1) (b) ; Force, Thleat or  Deception. to 
Avoid or Delay Se?*vice.-Subsection (1) (b) of proposed section 1110 
proscribes the exertion of force, threat or deception upon a public 
servant in order to avoid or delay one's o m  or another's service Class 
C felony penalties are prescribed; the maximum penalty under the 
present statute is 5 years' imprisonment and $lO,OOO.s The draft con- 
tinues present law in prohibiting the conduct regardless of whether it 
is committed in time of \Tar, national defense emergency or peace and 
in not lessening the penalty for u peacetime offense.1° 

The definition of "deceptionv* in clause (2) (b) is derired from the 
Model Penal Code's provision on theft by deception.ll Consideration 
'18 U.S.C. 8 2.388. The complex of offenses presently proscribed by 18 G.S.C. 

$ 8  2387 and 2388 and 50 U.S.C. App. % 462 are covered by draf t  sections 1110-1112. 
For the most pnrt the current statutes cover identical conduct, but there are  some 
differences betmeen them. Thus, section 2387, which is applicable both in  war and 
in peace, requires a n  intent to  interfere with, impair o r  influence the loyalty . . . 
of the armed forces in order to render solicitation of refusal of dnty an offense, 
wherem section 2368, mhich applies in wartime only, requires the causing or 
attempting to muse refusal of duty to be "willful." In addition, violation of sec- 
tion 2.385 is subject to 20 gears' imprisonment whereas section 2387 imposes a 
10-year penalty. 
' Proposed section 1003. 
SPC comment to  proposed section 1003 : See also the  discussion of advocacy in 

connection with the Smith Act in the comment to proposed section 1101, supra. 
' 3%; r.S. 444 (lF)89). 
' W P.S.C. APP. B 462. Cf. United Stcrtcs r. Spock, SOP. 7~2~7'20208 (1st Cir. 1969), 

which, although necessarily dealing with the term "counsels," recognized a Hrst 
amendment requirrment of a specific intent to cause the commission of a n  offense 
substantially a s  reflected in the proposed solicition offense 

"he language of the existing stntute is broad enough to corer inducement not 
to enli.st. hut the lending c a m  (Sclto~ck v. United States, 240 U.S. 47 (1919), and 
Drbv v. T7nitcd Statcrr, '249 1T.S. 211 (1919) ) assume tha t  only those who hnve 
already enlisted ( o r  a r e  subject to  the draft) could be the objects of the proscribed 
inducement. 

60 lJ.S.C. $ 462. 
"'It should be noted that  while pencetime solicitation of drnft evasion is not 

spwifi~iilly covered by the groposal, i t  could be dealt with under the general 
cr in~ir~al  solicitation provision (section 1003). 

*This was omitted in the Study Dmft. 
" NODEL PETAL CODE 5 223.3 (P.O.D. 1962). 



should be given to bringing within t.1ie ambit of the definition the draft 
bonrd member who knows that iris colleagues are acting upon f h  
information or  a fnlse assumption nnd then fnils to enlighten them 
~Fith intent that another avoid service. 

4. Proposed Section 1111; Causing or Soliticting Ineubordinatim 
in t he  Armed Forces.-Proposed section 1111 wohibits causing or so- 
liciting insubordinut,ion, mutin or refusal of uty by tiny menher of d a 
tlie nrmed forces. It is intende to substantially continue and simplify 
t.he statement of the offense under existinglaw.'? 

There hnve h e n  a number of prosecutions with serious first nmend- 
ment implicntions under the present statutes. Prosecutions for broad- 
side opposition to World Wnr I, appealing to members of the general 
public. as well us  to  members of the armed forces, as nttcrnpts to cause 
insubordinittion have been permitted. See Debt3 v. United Statex, 249 
U.S. 211 (lnlg), F7whzoerk v. United States. 240 U.S. 47 ( lglg),  and 
Schenck 1.. United h'tates. 249 US.  47 (1919). These cases, however, 
have been largely discredited b~ Brandedurg v. Ohio 13. The use 
of the term "solicits" in tlie proposed provision eliminates from the 
scope of tho proscription the mere expression of opinion ~ h i c l ~  does 
not rtmount to solicitation to  commit n specific offense,14 and to that 
extend is intended to overrule whatever viability remains in the Debs. 
Schneck and Frohwerk holdings. 

5. Proposed Section 1116; Impakin7 Military Effectiveness by Pn7se 
Statement; Content of P>aoscn'bed Iiabe Stdement.-Proposed Sec- 
tion 1112 prohibits knowingly making fqlse statements, in time of war, 
with "intent to aid the enemy or to prevent or obstruct the success of 
military operations of the United States." Wliereas present law im- 
poses u 20-year imprisonment penalty, the drnft punishes the offense 
a t  the Class B felony level if serious ~mpairnient of military effectire- 
ness results iind grades the offense as :t Class C felony othern-ise. 

The drnft reco nizes thnt false statements initiating rumors of 
catastrophc and f alse statements concerning enemy action are com- 
lnon devices which arc desi ed to imd can effectively demoralize the P civilian and military popu nce and change the course of a wnr. On 
the otlier Iiand, tho dangers inherent in prohibiting politicnl state- 
n~ents are also recognized. Accordingly, the draft restricts the class of 
fnlse statements covered to hifact concerning losses, plans, operations 
or conduct of the nrmed forces of the TTnited States or those of the 
enemy. civilirln or military cntnstrophe, or otlier report likely to ilffect 
the strategy or tactics of the nnned forces of tlie I'mted States or likely 
to create general pn!iic or seriou: disruptjon,:' Political discussiol~s and 
concluslon~ or opin~ons concer~i~ng polit~cal ISSII~S, stnten!ents conceru- 
ing the motives of p ~ b l i c  figures or the purposes or  mer~ts  of govern- - 18 U.S.C. $5 2387.2388. See note 3,supra. for a description of current statutes. 
Sote that draft section 1 1 l l  does not include the reference to "loyalty" con- 
tnind in 18 U.S.C. s 2387, becnuse of the indeflnite ~ ~ n t u r e  of the term. Further. 
its connotatio~~ of n stntc of mind without conduct Is I I ~  odds with the philasoph~ 
of the trenson prorision in the Constitution which would not punish "adherence" 
without conduct See Cranwr r. U?lited Stotca, 325 U.S. 1.29 (1M.5). quoted in the 
comment on ~ections 1101-1102. text accompan.ring note 6. srrpro. If the solicita- 
tion involves "disloynltg" to he rnnnifested by unlnwf~il condwt, it is sufficiently 
covered as solicitation to commit nn offense. 
" 305 U.S. 444 (1969). 
"See proposed section 1003 (criminal solicitation) and the discussion of "spe- 

ciflc offense" in paragraph 3 of the comment to section 1110, aupra. 
* 18 U.S.C. 8 238% 



mental policy and any other stntelrlents or reports which seek lawfully 
to nffect government policy or pu1)lic opinion me excluded. The prc- 
caution is intended to iivoid cases such ns Pierce v. liiu'ted State+ B:! 
U.S. 239 (1920), in which a, pamphlet contnining n number of state- 
ments was held to contrnvelle the provisions of present 18 T.S.C. 
5 2388. The statements, together with the Court's reasons for ngreeing 
that H. jury could find they were f:ilse, f o l l o ~  : 

dllcged False Staten~cnt 

.'into your h o n m  the recruiting 
o m  are conling. They will take Vour 
sons of ntiditary age and imprcaa thcnl 
into thc arnry" (252 I ' S .  a t  235). 

"dnd atilt the rcoruiting officer8 will 
con~c; xcizing age af tcr  age. nlorrnting 
up to the elder oncs and taking the 
younger one8 a8 they grow to roldier 
xizc" ( 2 W  U.S. a t  2-M) 

"The .4ttorncu ffcncral of the United 
State8 is so buey sending to priaon ?nen 
who do not stand up tchor thc S ta r  
Spanglcd Banner ia played, that hc ha8 
no time to protcct the food supply from 
ganablm. (172 U.S. a t  216.) 

"Our entry into i t  was dctrr~nincd ~ J V  
tlic rrrtaintll that if the Allicr do ,tot 
w i n ,  J.1'. Moryc~n's Loan8 to tltr .4llice 
r i l l  bc rrpudiatcc?. and thore dn~crican 
in~:cetora r h o  bit on Iris pma1isc8 irnltlrl 
bv kookcrl" (252 ITS. a t  "47). 

Proof of FalaUy 

To prove the alleged falsity of these 
statements the government gravely 
cnlied a s  a witness a major in  the regu- 
lar army with 28 years' experience, who 
has been nssigned since Jnly 5, 1917, 
to recruiting work. H e  testified that 
"recruiting" has to do with the volua- 
teer service and has nothing to do with 
the drafting system and that  the word 
"impress" has no place in the recruit- 
ing service. (252 U.S. a t  282 (dissent).) 

To prove the falsity of this state- 
ment the government called the United 
State8 attorney for  that  district. who 
testifled thnt no federal law malies i t  
a crime not to  stand up when the "Star 
Spangled Banner" i s  played and that 
he hns no knowledge of any one being 
prosecuted for  failure to do so. The 
presiding judge supplemented this testi- 
mony by n ruling that  the  Attorney Gen- 
eral. like every ofllcer of the govern- 
ment. is  presumed to do his duty. and 
not to violate his duty. and that  this 
presumption should obtnin unless evi- 
dence to  the contrary wns adduced. The 
Regulations of the Army (So. 378, Edi- 
tion of 1913, p. 88) provide thnt if the 
Sational Anthem is  played in any place, 
those present, whether in uniform or 
in civilian clotbes, shall stand until the 
last note of the anthem. The regnln- 
tion is expressly limited in  its operation 
tothose belonging to the militnry serr- 
Ice, although the practice was com- 
monly observed by civilians through- 
out the war. There was no federal law 
imposing such action upon them. The 
Attorney General, who does not enforce 
A m y  Regulations, was therefore not 
engaged in  din^ men to prison for 
thnt offense. (252 U.S. a t  -355-236 
(di.ssent).) 

Common knowledge (not to mention 
the President's nddr-8 to Congress of 
April 2. 1917. and the Joint Renolntio~~ 
of April 6 declaring war 140 Stat. 11, 
which were introduced in evidence) 
would have su5cerl to show a t  least 
that the statements a s  to  the causes 
thnt led to  theentry of the United States 
into the war against Germany mere 
grossly false, and such common Anowl- 
edge went to  prove also that  defend- 
ants knew they were untrue. (252 1i.S. 
a t  251.) 



Tlic proposal follows ,Justice Rmndeis' dissent h i  the Pierce cnse to 
the effect that the stilte~nelit must. be something "capable of being 
proved false in  fact.'' (252 U.S. at. 255) 

ESPIOXAGE ASD RELATED OFFENSM: S E ~ O S S  1113-1117 

1 .  Ciwrent Lazo ; General Organization of Draft Proposal&-The 
centrd provisions in current law covering tlie protection of informa- 
tion related to the lint ional security are : 

(a) Title 18, chapter 37 (espionage iiaid censorship) ; 
(b) 50 E.S.C. 8s 783 (b) (c) and (d) , which deal with public 

servants commanimt,ing clxss~fied 1nfor1n:ltion to foreign go\*- 
ermnents and "commun~st organizations" ilnd the receipt of such 
information by the proscribed persons; c~nd 

(c) Title 42, wliich denls with restricted dnta under the A\ tonk 
Energy Act (pnrticlilnrly 42 U.S.C. $8 B7423.277). 

l'roposecl sections 11 13-1117 would substitute for the current over- 
coi~iplicated provisions of current law, 11 simplified and rationally 
organized group of offenses corerin five mnjor categories of con- 
cern in the area of information relate $ to the nationnl secnrity. 

(a) Section 1113 deals with espionage, the communication, with 
hostile intent. (as defined in the dmft.), to $1 foreign government of 
inforniation which should be quamntined-this is the bnse offense. 

(b) Section 1114 deals with the sihintions whicll present the risk 
thnt, information relnting to national security will h l l  into un- 
nuthorized hands whetl~cr or not the actor so intcnded. 

(c) Section 1115 is directed to the specinl problems which nrise 
because information is classified by the government as affecting the 
nntionnl security. 

((1) Section 1116 is addressed to special categories of persons-- 
foreign agents ,and members of certain communist orgmiziitions xho 
obtnin classified informntion, or ~ d i  to induce others to communicate 
clnssified inform a t' 1011. 

(e) Wnrtime censorship of communicntions is corered by Sectinn 
1117. 

2. Definition o f  E~pionage and National De f eme 11, f ~?~r,zntion ; Pro- 
posed Sections 1113(1) and (4)-Subsection (1) of draft section 
1113 defines espionngc iis intentionally reveilling national defense 
information to a foreign power with intent to injure the 'I-nited States 
or t o  benefit a foreign power in an actual or possible military or dip- 
Ionlatic confrontatioii with the rn i ted  Stntes. The key concepts i11 the 
pro ~osed offense nrc "nntionnl defense information," tlic act of re- 

) vea ing such informntion to a foreign power r~ncl tlie cu1pabilit.y. 
Subsection (4) ( n )  defines "nutionwl defensr informntio~i.'' One of 

the main deficiencies of present law arises f ron~  lnck of certni~itv as to 
the kind of infornintion to which the prohibition of conlmnnic il  t' 1011 
refers. Tlie current Imic espionage statute nutli~ws tile cornmuiiici~tio~~ 
to i~ foreign a p ~ n t  of "in formation relllting to tlie nikt ioliid clefense" (18 
17.S.C. 5 T94(a) ) . I  The primarr subject of I-oncern in prosecutions 

1 18 tTS.C. 5 7W(h) ontlnws wartime con~rnnniri~tion to "nn enemy" of s p i -  
fled informntion "or any other information relating t~ the public d~fense,  whirah 
mlght be useful to the e r w ~ ~ y . "  



under tliis statute inrolves the unclefined phrase LLinforn~ation relating 
to  the national defense." The fact that information is classified is not 
cmiclusiw on whether it is "national defense inf~nnat ion" ,~ and if 
it is not classified, it could still be "nxtional defense information". The 
issue is submitted to the jury under judicially devised standards. 
 GO?^ 17. Trnifed S'iate.r, 312 U.S. 19 (lg-Ll), and United States r. Heim: 
151 F. 2d 813 (Bd Cir. 1945), dcrnonstrnte the difiiculties the courts 
have had in devising i l  definition. Kelevnnt excerpts from these opin- 
ions arc set forth in the A ,pendiu, .ill f M. 

I n  G o r h  the Supreme t h n  accepted the gorenmenth definition of 
information relating to the national defense: 

. . . a generic concept of broad connotations, referring to 
the military and naval esL,zblisl~~nents and the related ac- 
tivities of national preparedness. (312 US. a t  28.) 

I n  its first tliree categories the draft definition of '%ational defense 
information" (proposed section 11 13 (4) (a) (i)-(iii) ), incorporates 
the ideas of the G'orin. definition atid 18 U.S.C. $793(a) (gathering in- 
formation) and § 794(:1), to cover information regarding : 

( i)  the military capability of the United States or of a nation 
t i t  war with a nation with which the United States is a t  war: 

(ii) military or defense p1:mning or operations; 
(iii) military communic~~tio~is, intelligence, research, or de- 

velopment : 
I n  addition to these three categories, the definition also includes: 

(iv) restricted data under the Atomic Energy Act: 
(v) military or diplomatic codes ; 
(vi) a y  other information which could be diplomatically 

or militarily useful to an enemy. 
The references in clauses (iv), (v) , and (vi) serve to  incorporate the 
provisions of 42 U.S.C. 8 2274(a) and 18 U.S.C. $5 798 (classified 
codes) and 952 (diplomatic codes) into the general espiona,ge section 
and eliminate the need for special ppro~-isions on these sub~ects.~ 

It should be noted that neither 18 U.S.C. 3 798 nor 18 U.S.C. 8 952 
now require an intent, to injure the United States and section 798 is 
limited to "classifiedy' informlltion coiicermng codes. Insofar as com- 
munication \rithout intent is conc~rned, much of tliis conduct d l  be 
covered by propos~cl section 11 11 (mishandling sensitire infornlation 
relating to national security) as ~wkless conduct. The effect of the pro- 
posal on the "cl:~ssified" facet of military codes s under 18 U.S.C. s 798, 
is to make no change in current law. This col~clusion i s ~ a r r a n t e d  by the 
' h i l e d  States v. Rosenbcrg, 108 F'. Siipp. 798, SQ8 (S.D.S.T. 1953). See note 24, 

infra. and accomgnnying test. 
3C0nti11ued corerage of public scmnnts under 18 O.S.C. 5 932, where there is 

no harm to national security, could be accomplished by disciplinar,v means or  n 
regult~tory offense located in Title 22. Scc note 4, infra. 

' Sote that 18 V.8.C. B %;,S is essentially n foreign relation8 prorision. liinited to 
rewlation b ~ -  public serrants and former pubLic serrnnts of codes and intercepted 
diplomatic messages. l l w  current provision wns the subject of much controversy 
when enacted and, a s  in the proposal, is not limited to public servants, but re- 
relation must h a r e  some relationship to national security which inclndes nctual 
or-potential diplomntic confrontatioils. 

*The complicated definitions of codes in 18 U.S.C. 5 798 and the esplicit refer- 
ences to infonilation derived from decocling in 18 U.S.C. s 932 are  not included 
in the 1)ropnsnl. The references t o  "codes" and the general clause. section 1113 
(4) ( r i ) .  "any other information which could be diplomatically o r  rnilitari1.r 
useful to a n  enemy," a r e  deemed sufficient for this purpose. 



following discussion of the term "reveals" in section 1113 and the cur- 
rent that the classification "in fact" be in the interest of 
national seci~rity.~ 

The use of the term "reveals" in lieu of :t term like "communicates" 
is intended to meet the point in Gorin and U e h e  which exclude in- 
forniation which has been previously revealed to the public or which 
may be disclosed for domestic consumption, from the coverage of the 
espionage statutes (18 U.S.C. 5 794). n e i ~ t c  nlalies it clear that the gist 
of espionage is that it col-ers only such information ~vhicli can aid an 
enenly as would not be available to the enemy except for the con- 
duct of a person avoiding :L restriction on commanic:~tion or ?'ewlafin>z 
to the public. Tlie Reiw ? lproach to the problem makes it unclear if 
the holding is that such ' in '# ormation is not bLnntionul defense informa- 
tion?' or if the court is reading into the section n defense that it is in the 
public domain. The latter exp1an:ltion is more in accord with the 
court's language, but results in the court adding a defense rather than 
construing statutory pliraseolog~. Tlie term "reveals" is intended to 
convey this idea by dealing with the defendant's act, ic..  ~~,real ing,  
with res ect to the informatloll dehed.O 

Consi I$ eration was given to relying on :I "public domain?' defense 
rather than the term "reveals," but this resulted in oorercomplicated 
drafting. I n  particular, i t  mould have led to ditiiculties with the con- 
duct now covered in 18 U.S.C. 5794(b) which corers information 
communicated to an enemy about which there may be domestic pub- 
lic knowledge, but ml~icli sliould not be known by an enemy. Thus, 
~ltliough aspects of large-scale military activity, such as the D-Day 
invasion, may be known to the public because of the necessarily pub- 
lic nature of tlie nativities, revelation of this information to an en- 
emy is n serious form of espionage.'" Reliance on "reveals" in lieu of - 
formulating a defense avoids the need for detailed exceptions and 
careful charting where the more general term serves the ultimate 
purpose. The effect of classification under current law is considered at 
length in para,paph 6, infiw. For pnrposes of proposed section 1113. 
it is sufficient to note that information need not be classified to consti- 
tute "national defense information" and the fact i t  is classified does 
not preclude the defendant from challenging the propriety of classi- 
fication. This is in accord with current law under 18 U.S.C. 5 794." 

The general inclusion of "any other inforinat.ion which could be 
diplomatically or militarily useful to an enemy," reflects the teaching 
of Gorh. Although rt geneml clause of this kind could undercut the 
attempt a t  more p ~ ~ c i s e  definition, the culpability required under 
section 1113 together with tlic requirement of "WT-ealinp" sufficiently 
protects innocent conduct. 

Scc parngraph 6, and note 24, infra. 
' Cforin F. United States. 312 U.S. 19 (lyil). 
w n i f e d  States r. Hcinc, 151 F.2d 813 (2d Cir. 1945). 
'Note that this leaves open the possibility that "facilitating [the] use [of in- 

formation] by condensing and nrmnging it," condiict excluded under Heinc. 
Appendis hfm, could under appropriate fach co~lstitute "revealing" under pro- 
pyid section 1113. 

For an early rersion of 16 U.S.C. g794(b) tvhich provided that the "jury 
trying the came shall determine . . . mhetlier such information mas of such 
chnracter as to be useful to tlie enemy.'' 8cc the Bill set forth in H. Rep. KO. G, 
65th Cong., 1st S e a  (1917). (The Bill also provided for presidential designa- 
tion of pro~crlbed information.) 

l1 flee note 2, 8UprU. 



The culpabi1it.y required for espionage by current law (18 U.S.C. 
$794(a) ) is commlinication of national defense information "with 
lntent or reawn to  believe it is to be used to  the injury of the United 
States or to the advantage of n foreiun nation." The culpability require- 
ment of the draft is defined as an 'intent to injure the United States 
or to benefit n foreign power in tile event of military or  diplomatic 
confrontation with the United States." Cover;~pe of both diplomatic 
and military confrontntions exten& to an &rowed purpose to  even up 
the sides. This intent is consistent with the nature of the information 
sought to be protected by the espionage offense." 

The term "reason to believe" in current espionage provisions has 
not been colistnieci in any case in which an illtent to benefit or injure 
wits lacking. I f  it means recklessness, the current language could sub- 
ject a defenclmt to the death penalty under 18 U.S.C. $794(a) for 
reckless conduct. It is likely that such a construction neither mas 
conten~plated nor would be judici:~lly decreed, but with the more pre- 
cise definitions of culpability in the roposed new Code, there is no 
need to retain l n n p t g e  which proba 6 ly x a s  intended only to reflect 
the kind of evidence from whicll a jury could find intent to benefit or 
injure.13 Draft. section 1114 covers some forms of reckless conduct. 
(See  paragraph 5,  in f m.) 

3. Gt2uding of E8pVzonage : P1-o y osed Sect ion Ill-3.-Present 18 
1T.S.C. # 794 ( 1 1 )  authorizes tlle highest penalty (death) for both war 
and pencetime espionage. The failure of esistin law to make any dis- 
tinrtions between war or peace on the subject o f the espionage may be 
esplained by the variety of provisions ~ 5 t h  lesser maxima under 
\\-hich the same conduct could be punished." The proposal grades 
espionwe :is a Class A felony if committed during time of war or 
if i t  involves codes, sudden-strike or nuclear weaponry. This is similar 
to the grading in proposed sect,ion 1106 (sabotage).15 

4. Attempt and Consp&a~y to Conlmit Espionage; Proposed Sec- 
tion 1118(3).-Proposed section 1113(:3) follows current law (18 
V.S.C. ( a )  ) in grading attern@ and conspiracy to commmic?te na- 
t ional defense in for mution to a foreign government. equally m t h  the 
conlpletecl offense. 

On the substantive issues of attempt, the draft. in~proves current 
law in two respects: (a)  it. specifies certain conduct that will consti- 
tute attenipt without reg;~rd to I\-hether it t~--ould meet the substnntit~l 
step test under the general nttclnipt provision (proposed section 1001), 
mcl (h) it eliminates the need for complicated and antiquated pron-  
sions snch as 18 1T.S.C. 8 793 ( a ) ,  (b) and ( c )  . 

Unclcr tlle proposal, "obtaining, collecting, eliciting. or publish- 
ing information dlrectl y related to the military establishment. or enter- 

= Any possible differences hetween the general espionage provision, 18 U.S.C. 
P"iW(a), and the special wartime coxuxnunication to an enemy under 18 U.S.C. 
# 594(b) will be covered by thc draft because cormnunication to an enemy of 
tile ~~ro.wrilwd inforn~ntion, by definition. n-ill injure the United States or benefit 
a forei31 nation ill s confrontation. 

' T o t e  that 42 U.S.C. 6 2274 distinmiishes in grading between an intent to 
injure and reason to  beli&e, when atomic seer& are hrolred. 

12 -, brr, c.g., 18 L1.S.C. s 5W (gnthering inforumtion-10 years) : 18 U.S.C. 5 798 
(classified codes--10 ~ tv~rs )  ; T i  U.8.C. 783(b) (communication of clafsifictl 
informntion by public servant-10 ymrs). 
" Scc the comment on sabotage (sections 1108-1108). 8ripro. 



ing a restricted area to obtain such information" (with the required 
intent) would constitute attempted espionage. Current law treats 
"gathering" national defense information with tlie proscribed intent 
separately from coi~i~nu~iicatingsuch infoi-m~tion.'~ 18 1T.S.C. $ i91(a) 
prohibits lmth conuii~uiiciition ancl attempted conimunication and 
authorizes the (lent11 ~)enillt?. for both. while gathering is subject, 
only to n 10-yar  penalty. The source of tlie distinction in cwrent law 
is not certain and there is no reason to perpetuate it,17 

5. Misliandling Setwitice Znjonafiun Re2ating to h7ationaZ Secw 
rity: .Yection 1114.-Proposed section 1114 would replilce 18 U.S.C. 
8 793(d)-(f), and, in some aspects, 18 U.S.C. 8 $93(c), with simpli- 
fied descriptions of conduct inrolvlng mishandling national security 
information, when clone in reckless disregard of potential injury to 
the nationid security of the United Sttltes. The conduct involves: (a) 
revealing national defense information to unauthorized persons: (b) 
violating s duty as n public servant with respect t o  custody or report- 
ing loss of information; Is and (c) failing to surrender a national 
security document or other thing on demand. 

Current. law Is authorizes ti  10-year penalty for such condud, qup l  
to the penalty for gr~therin,n nith n hostile intent. The proposal, m 
grading the offense ?~ls :I Clnss C felon , improves Fedcrnl law b$ tak- 
ing into :iccount the less serious culpa g ility involwd, and is consistent 
with the more recent grading policy reflected in tlie Atomic Energy 
Act, ~ h i c l i  does recognize differences betwen a subversive "intent" 
and reckles~ness.~ 

I f  i t  is deemed necesiry to perpetuate criminal sanctions for negli- 
gent public servants or those ~ h o  fail to report losses or theft without 
culpability concerning actual risk to national security, i t  is reconl- 
mended tliilt these be dealt with in Title 50 ns regulatory offenses (pm- 
posed section 1006). 

6. ,Uishandling C7a1silfed Infornmtion : Proposed ~Sectimt 1115.- 
Section 1115 brings the provisions.of 50 U.S.C. $783(b) into Title 18 
as a Class C felony." I t  prollibits i~itent~ional communication of classi- 
fied national security information to n foreign government or com- 
munist organization " by a public scrvnnt. 

The major issues raised by this section are whether it should be ex- 
panded in one or both of the following respects: 

( a )  should i t  cover communication by any person or be limited 
to public semant*s? 

(b) should it cover communication to any unauthorized person 
or be limited to  foreign governments and communist organm- 
tions? 

1a14TJ.S.C. g7!B(a) and ( b )  ;19U.S.O. B7M(n). 
" Cj. the Official Secrets Act of 1911. 1 & 2 Geo. 5, c. 28, g s  1, 2, which contains 

.simihr distinctions 
"The reporting requirement is presently f~nposed under 18 U.S.C. $703(f). 

A self incrirninntion question siluilnr to thnt involved in  United State* v. h i ~ r g ,  
402 F. 2 1  (NM (9th Cir. 1968), d g h t  be nppllmblr both to present law nnd the 
draft. The c-0111-t in King held thnt the flfth amendment preclrndrs conriction for 
willfully concealing inforn~ation relating to a bank robbery by failing to report 
its commission to the nnthoritics. where the defendant had reason to beliere he 
would be itnplirztted in the robbery committed by others. 

-18 U.S.C. g 793. 
m Con~pc~rc- 42 T7.S.C. 5 2274 ( a )  with 42 U.S.C. 8 8  2274 ( b )  and 2275. 

Current law authorizes a $10,000 fine or 10 yenrfi' imprisonment or both. 
Defined In 50 U.S.C. ( 782(5). 



Expanding coverage would practically eliminate the present dis- 
tinction between ''national defense information," which all persons are 
forbidden to communicate under the espionage statute (18 U.S.C. 
6 'i94), and "classified infomation" under 50 U.S.C. 5 783, which only 
public serrants are forbidden to coxmlunicate to $1 foreign agent or 
communist orpnization. Nonpublic serrants communicating classi- 
fied information must resently be prosecuted for offenses under 18 
U.S.C. $$ 793 and 7 9 4 r )  a --oflenses relating to "national defense in- 
formati~n".?~ I n  :I prosecution under one of the latter prox-isions the 
government must prove and the jury must find that the information 
communicated was "n:ttional defense information.:' Proof that the in- 
formation was classified does not sufice (though if it was properly 
classified it would amount to national defense information) ."' 

Proldems of improper classificntion as such do not arise. But in 
a prosecution of a public servant. for communicating t.lassii?ed informa- 
tion in riolation of 50 U.S.C. 5 783, thegovernment need only pro-ce the 
fact of classification. The obvious problems presented in this situation 
are compouncled by the holcling of rJnifed States v. Seal-beck, 317 
F.2d 546 (D.C. Cir. 1962), which denied the defendant the defense 
that the information wns improperly classified. While denial of the 
defense can thus have the harmful consequence of felony conriction 
for transmitting harmless information, as d l  :IS posing some threat 
to first arnenclment interests :md to some extent ~mdermhling the pol- 
icy agtlinst undue gorernment secrec;, permitting the defense could, 
b ~ -  necessitating exposure of the basis for classification, defeat the 
purpose of classifying information. Current law provides a prac.tica1 

a ions approach to the problem. The fact thitt it is limited to cormunic t' 
to designated recipients su bstant id ly  eliminates first amendment and 
unclue government secrecy worries; those interests arc not served by 
permitting revelation of clilssified information to a foreign govern- 
ment or 'conlmunist organization?'-s1c11 recipients of classified in- 
formation can hardly he said to hare "standing" to raise the issue of n 
"right to know." The fact that such revelations a r e  characteristically 
surreptitious underlines the point. 

On the other hand, if the category of prohibited conununicants and 
recipients is not lilnited as under present law, but expanded to include 
co~nm~mication by anyone to any unauthorized person, it viould be 
necessary to proride a defense of improper classification in order to 
avoid the danger of using c1assific:ition and the threat of criminal 
sanctions to conceal government policy from those who hare a right to 

Such an expansion of the offense concerning communicat.ion 

=See S. Rep. 111, 81st Cong., !XI Scss., on 18 U.S.C. 8 798, quoted at length 
in note 26, infra. in 1951, indirnted a reluctnnce to expand the scope of the 
criminal law dealing with classified information. 

"Bee United States r. Roscnberg, 108 F. Supp. 798, 608 (S.D. S.T. 1952). a 
prosecution under 18 U.S.C. g 794 for con~xnuui~tinn of national defense informa- 
tion in which the court recognized the defendant's right to show that the classi- 
ficntion c~!' the information wns nrbitrary. 

The following provision was considered : 
I 1114.l\lishaudling Classified Information. 

A person i s  guilty of n Class A misdemeanor if h e  knowing1;lg violates 
a regulation with respect to disclosurc of information the dissemination 
of which has been restricted by a n  appropriate governmental authority 
for reasons of national security. It is an atbmatire defense to a prose- 



of classified informntion, even nit11 a defense of improper classifica- 
tion, is subject to two serious objections. First, as previously noted. 
litigating the ropriety of classification would effectively destroy the 
effectiveness o !' proper classification. Second, n blnnket. prohibition on 
communication is bound to limit revelation when i t  is proper because 
of the undue risk a person would be compelled to take to determme lf 
classification TRS improper. The C o n ~ i o n p l  history 2a concerninf 
restrictions on revmlmg government information reflects 11 continuing 
concern with the lntter danger m d  there appenrs no factual basis to 
espand the carefully limited scope of 50 U.S.C. 5 783 (b). 

cution under this  section that the information was improperly clnssLBed 
or thnt is rnm publicly avnilnble a t  the time of the alleged offense. 

An alternntire would llmit coverage to communication by a public serrant 
"in riolntion of regulations to  which he was subject" but, like the nbore quoted 
provisions, would not limit the prohibited class of recipients 

Still another approach considered would grade the offense on the basis of 
the classi6cntion category. i.e., the highest penalty for "top secret," ctc. This was 
rejected a s  impracticnl and nu providing 11o ~ t a n d n r d  other than executive judg- 
ment becanse classification rategories and stnrrdards nre established by Executive 
Order without statutory standards. See Executive Order So. 10501. "Safeguard- 
ing OfEdal Information", reproduced following 50 U.S.C.A. 3 4Ol (,lm Snpp.), 
which replaced Executive Order Xo. 10290, "Regulations Establishing Minimum 
Standards for the Classification. Trnnsniisslon and Hnndling of Official Informn- 
tioz", reproduced following 50 U.S.C.A. 8 401. 

In particular, see the debates concerning 18 U.S.C. 3 952 (diplomatic codes). 
Cong. Rec. 73d Cong., 1st  Sess., pp. 31254140,5333-5334 (1933). 8ee also, S. Rep. 
So. 111, 81st Cong. 2d Sess., on 18 C.S.C. 1798 (clasclified informntion coneern- 
ing codes), pnrticulnrly instructive on the limits of current law and congres- 
monnl concern and nssurances : 

The purpose of the bill [now 18 U.S.C. 8 7981 is well summarized in 
the qootation from the Joint Congressional Committee for the Inresti- 
gation of the Attack on Pearl Harbor, which recommended, on page 253 
of the report, that- ". . . effective steps be taken to inswe that  statutory o r  other restric- 
tions do not opernte to the benefit of nn enemy or other forces inimical 
to the Xation's security and to the handicap of onr own intelligence 
agencies With this i n  mind, the Congre1),9 shonlcl %re  serious study to. 
among other things. . . . legislation fully protecting the security of 
classifled matter." 

This bill is a n  nttempt to provide just ~ u c h  legislntion for  only a smnll 
category of classified matter, a category which is both vital nnd vulner- 
able to a u  almost unique degree. 

Earlier cersions of this snme bill (S. 80~7. 79th Cong.; S. 1019. 80th 
Cong.; and S. '2580, 80th Cong.) would h a r e  penalized the revelation 
or publicntion, not only of direct information about United Stntes codes 
nud ciphers thernselveu but of inforn~ntion transmitted in  United States 
codes nntl ciphers. This proviaiqn is not included in the present rersion. 
Under the bill a s  now drafted there is no penalty for publishing the con- 
tents of Cnited States Gorernment cou~munication. (except, of c o m e ,  
those which reveal information in the categories directly protected by 
the bill itself). the texts of coded Government messages can be 
publirhed without penalty 11s fnr a s  this bill iu coucerned, whether re- 
leased for such publication by due authority of n Government depart- 
ment o r  passed out without authority or against orders by personnel of n 
depnrtment. I11 the latter cnse. of course. the Government personnel 
inrolved might be subject lo pnnishment by ~dniinis t rat i re  nction but 
not, i t  is noted, under the provisions of this bill. 

In  addition, the report indicates thnt classification must be proper for nn 
offense under 18 U.S.C. 5 798 : 

The bill specifies that  the classificntion must be in fact in the in- 
terests of national security. ( Emphasls added. ) 



7. PPO hibited  recipient.^ 0 btaining In f ormntion : Proposed Sec- 
tion 1116.-Draft section 1116 prohibits foreign agents and members 
of certain co~nniunist organizations from seeking to induce the offenses 
of mishandling classified information (proposed section 1115) nnd 
mishanclling information relating to national security (proposed sec- 
tion 1111). Cover:l of solicited violations of roposed section 1114, K extends 50 U.S.C. 6 8 3 ( d )  to information whic is not classified, thus 
changing present law. Retaining the offense in this expanded form 
insures that the prohibited recipients and solicitors are subject to 
felony penalties. 

8. Wartime (7e?~omhip of Comnzunications; Proposed Section 
1117.-This provision deals with Tiolations of wartime regulntions 
restricting communication with tlie memy or imposing censorship. 
The InWlnge is essentially the same as 50 V.S.C. App. 6 5  3(c) m d  
(d)  , current provisions in the Trading With the Enemy Actsn When 
the violation of the regulation is accompanied by the requisite culpn- 
bility, it is n Class C felony. Otherwise it is subject to  the proposed 
regnli~tory offense provision of the draft (section 1006). The grading 
is lower than the 10 year pwnlties available for all offenses but one, 
under the current Tmding With the Enemy These  offense^ are 
not so serious as to require trei~t.tnent equal with espionage, pnded 
in the dmft as $1 Class -4 felony; in the absence of proof of hostile 
intent they serve mainly as prophylactic measures. Inclusion of this 
provision would require excision from the Trading With the Enemy 
Act of tho criminal provisions presently applicable to subsections (c) 
:md (d) of 50 U.S.C. App. 9 3 (reserving? ho\vever, the provisions 
:~nthorizing issuance of ~op~la t ions )  . 

0. Di.~po8ition, of Pvophylactic Offense8 in  Title 18, Chapter 37 
(Expionage and Cen- ors ship) .?"I8 U.S.C. $5 795-707 authorize ini- 
prisonment of 1 year or a $1000 h e  or both, for photographing nnd 
sketching defense installations in violation of regulat~ons (section 
795), permitting the use of aircraft. for such purpose (section 796), or 
disseminating such items in violations of such ~ p l a t i ~ n s  (section 
797) ; 18 1T.S.C. 8 799 authorizes the same penalties for violating 
S A S A  regulations for the "protection or security" of NASA prop- 
pcrty. Esssntially, these provisions are prophylactic in nature; 
only 18 1T.S.C. 8 $99 contains any culpabihty element ("willfully") 
and none requires culpability or a showing of harm relating to 
national security; all involre violation of regulations. 18 U.S.C. 
$8 705-797 espressly authorize otherwise proscribed conduct, if there 
is complinnce with censorship re lations. It. is recommended that f these provisions be relocated 111 ot er titles: 18 1'S.C. $5 795-797 in 

" The clmit e x p n d s  the limited prohibitions in present 50 T.S.C. App. 5 3 ( c )  
on twnsn~itting tangible items to the enemy other than in the reg-tilnr course of 
the n~nil, and broadly proscribes any commnnication with the enemr which vio- 
lotw n regulntion. 

The esreption 14 ;dl U.S.C. App. 5 19. n-hi& authorizes n SO0 Ane or 1 yenr'x 
in~prlsonnlcnt. or Imth. for violation of foreign language oewppapcr regulntions. 
Scr the ('onmrnt on Offenres Affecting Foreign Relations, infm, for ncltlitionnl 
trcntn~rnt of the l'rntling \Vith the Enemy Act. 

18 1J.S.C. $ 7%?, hnrboring or collcenling -spies, i s  corered by proposed srction 
11 18 (hr~rboring or concealing ni~tional securie offenders ) , discnssrd i t~ f ru .  



Title 50 (War and National D e f e n ~ e ) ~ ~ ,  and 18 U.S.C. 5 799 in Title 
42, chapter 26, which contains the basic provisions regdating the 
National Space Program. This disposition is in accord with the general 
plan of the draft to locate nonfelony regulatory provisions in the titles 
containing the basic regulatory scheme govenling tlie subject matter.31 
I t  should be noted th:~t violations of these provisions wit11 the culpabil- 
ity ~roscri lxd in the draft prol-isions on espionage and related m ~ ~ t -  
ters (sections 1113-1117) const.itute completed or attempted felonies. 

Golin v. United States 

United States v. Beine 

Go?i,n v. United States, 312 U.S. 19,3031 (1941) : 

h examination of the instructions convinces us that no injustice 
mas done petitioners by their content. Weiuhed by the test pre~-iously 
outlined of relation to the nlilitarg mtabli&ments, they are favorable 
to petitionels' contentions. A few excerpts will make this clear: 

"You are instructecl that, the term 'national defense' includes d 
matters directly and reasonably connected with the defense of our 
nation against its enemies. . . . As you will note, the statute specifically 
mentions the places and things connected with or comprising the first 
line of defense xhen it mentions vessels, aircraft, works of defense, 
fort or battery and toipxlo stations. you will note, also, that the 
sttltuts specifically mentions by name certain other places or things 
relating to vha t  v e  lnay call the secondary line of national defense. 
Thns some at  least of the storage of reserves of men and materials is 
ordinarily done a t  naval stntions, subnlarine bases, coaling stations, 
dock yards, arsen:ils iuld camps: all of which ;we specificall designated 
in the statute. . . . You me instructed in the first place t < a t  for pur- 
poses of prosecution under these statutes, the information, documents, 
plans, ma )s, etc., connected with tllcse places or things must directly 
relate to t 1 le eiliciency and effectiveness of the operation of said places 
or things as instruments for defending our n a t i o ~  . . . You are in- 
structed that in the second place the information, documents or notes 
must relate to tliose angles or ~hases of the instrumentality, place or 
thing which relates to the cle 2 ense of our nation; thus if a place or 

=Prior to the 1 W P  revision of Title 18, 18 U.S.C. 5 s  795-i97 constituted chap 
ter 4A of Title 3l (U.S.C. $!j 4:Mr5, repealed June 25, 1!H8. c 64.7, $21 ,  02 Stat. &y . 

Note that similar prorisions concerning photograpl~ing and sketching Aton~ic. 
Energy Commission installntiol~s are located in Title 42 (42 U.S.C. 52278h). 
In addition. Title 42 also contains ~roTisions similnr to 18 T.S.C. f; 799 lviohtion 
of KhSA Regulations), involving protection of the atomic Energy Program. 
See, e.g., 42 U.S.C. g$2273,2278n. 



t11i11.g IMS one use in pe:~cetilnr and another use in ~ ~ m t i m e ,  you are to 
distinguisl~ bt~t~veen inforni:ltion relating to the one or  the other 
use. . . . 

'+Tllc\ informution, document or note n igh t  :dso i d a t e  to the posses- 
sion o f  such information by another natlon ancl as such might also 
come within the possible scope of this statute. . . . F o r  from the stand- 
point of mi1it:iry or 11av:ll slmtegy it might not only be dangerous 
to ILS for n foreign power to know our weaknesses and our limitations, 
but it ]night :I~SO IW d:ulgerous to us when such a foreign po\Ter L m o ~ ~ s  
t h t  wr know that they h o w  of our limitations. 

"You are, then. to r r m e m h r  that the information, documents o r  
notes, which are alleged to have been comlected with the  national de- 
fense. may re1:lte o r  pertain to the nsefiilness, efficiency o r  availability 
of any of the above pl:~ces, instrumentalities o r  things for  the defense 
of the Iinited States of America. The connection must not be a strained 
one nor an arbitraxy one. The  relationship must be reasonable and 
direct." 

Petitioners' objection, however, is that after having given these 
instructions. the court instead of determining whether the reports 
were or n-ere not connected with national defense, left this question 
to the jury in these words: 

"Whether or  not the information, obtained by any defendant in this 
case, concerned, regarded or  was connected with the nat.iona1 defense 
is a question of fact solely for  the cletermhtion of this jury, under 
these inst~-uctions." 

1'11ifcd A'tnte~ v. Ileinc: 151 F.2d 813, 816-817 (2d Cir. 1945) : 

A less impossible interpretation woulcl be to  confine the clause to 
inforn~ntion about things ndapted only for  the national defense, ant1 
things of ambiguous use whicli have been already collected, or pre- 
pi~red, for the supply of the armed services. The first would include 
:i~rpl:lnes, cannon, srnnll arms and munitions of war, warships, forts, 
:tnd the like: tlw second. coal. food, clothing o r  other supplies accum- 
uhted for the army ancl nary. I n  that interpretation the clause would 
cover those military planes. though mncle by private companies, \vliicll 
IIiline's reports incll~decl. Even so, there might be doubt whether fhe  
judge's charge to tlic jury should not hare distinguished between mill- 
tary nnd commercial planes: but we need nor consider thnt question 
Iwcnuse we think thnt it was lawful for him to include infornlntion 
:ibout both kinds of p1:uies. As declared in  Gon'n I-. Dw*ted States. 
313 1T.S. 19. 28, 81 S.Ct. 1.29. 85 L.Ed. 488. and :is the judge himself 
cllnrpecl, it is obvionsly lnwful to transnlit any information about. 
wenpons nnd innnitions of war which the services had themselves 
1i1:ule public: ancl if that he true. we can see no ~ m r r a n t  for  making a 
clistiwtion between such information, and infornlation ~vllich the 
services hare ncvcr thought, it necessar;v to withl~old ilt all. T11er.e can, 
for es:t~nple, be no rntional difference between informatiolr : \ h u t  :I 
f;wtory whicl~ is turning out hombe~s, and to  which the ilrnly nllo\vs 
access to all COIIIP~S. and information about the Enme bon~bers. con- 
tained in :In ofic.inl rel~ort.  or  1)rocured by a mne~z ine  through inter- 
vim-s with officers. The  serrices must be t r ~ ~ s t e d  to cleternl~ne what 
inforn1:ttion may. be brori ihst  without prejudice to the "l!ation:~l 
defense," ancl'thelr consent to its dissemination is ns much evlclencecl 



by what they do not seek to suppress, as by what they utter. Certainly 
it cannot be d a m - f u l  to spread such information 1-i-ithin the Vnited 
States; and, if so, it would be to the last deg~ee fatuous to forbid its 
tmnsnlission t o  the citizens of a friendly foreign power. "Information 
relating to the national defense,!' whatever else it means, cannot there- 
fore include that kind of information, and so far  as Heine's reports 
contained it, they were not within the section. 

There is indepeilclently reason to suppose that. this was the mean- 
in(. \vhich the House at l a s t  had in mmd when the bill \vas before 
it &ring the First War-1917. I t  is true that the debates on the floor 
of both Houses do not tell much, but at the henrings before the Judi- 
ciary Conmittee a number of the witnesses expressed concern at the 
possible suppression of information as the bill read even before its 
scope had been enlareed by the amendment. Possibly it was to allag: 
these fears that the Eommittee, in reporting to the House, used the 
following words in connection with $4 as it, then was: L'This section 
of tho bill has been carefully and patiently considered by the Com- 
mittee. The Comrniltee re:ilizes that the section as recom~nended gives 
the President broad power, but it must be admitted by all ~atriotic -1, persons anxious for the snccess of our armies in times h e these 
through which n-e are now going, it is important that. the Comminder- 
in-Chief s1i:~ll hare author~ty to prevent the publication of national 
defense secrets I\-liich would be useful to the enemy, and, therefore, 
harmful to the United States." Section 4, about which this language 
was used, gave the President power to declare a national emergency, 
and to "prohibit the publication or conununication of . . . any in- 
formation relating to the national defense which in his jud,ment is 
of such a character that it is, or migllt be, i~scful to the enemy.'' It is 
most unlilrely that the words in 9 4 had a meaning different from the 
same words then in 8 2 of the bill, and now in 5 82 of Title 50. At 
l a s t  the Judiciary Committee of the House supposed that, the net was 
directed at %ecrets.': It is not necessary for us to go so far ;  and in any 
event "secrets7' is an equivocal word whose definition might pmve 
trewherous. I t  is enough in the case at bar to hold, as we do, that 
n-hatever it was lawful to broadcast throughout the country it mas 
lawful to send abroad; and that it was lawful to prepare and publish 
don~estically all that Heine put in his reports. We do not. forget that 
there was evidence that in his letters and in his talks he misled his 
correspondents as to his motive in asking for information: but that 
is not relevant to the second count. Whatever the wrong done to his 
corresponclents, that motive did not make the spread of information 
criminal, which it mould not have been criminal to spread, if he had 
got. it fairly. Nor did it make a difference that Heine did not transmit 
to the Volkswagenwerke the information as he got i t ;  but combed 
it out, arranged it m~cl compressed it into convenient form. The section 
is aimed at the substance of the proscribed information, not at the 
act of making it more readily arnilable for use. 

Gorin v. United States. supra (312 US. 1961, S.Ct. 429, 85 L.Ed. 
B8), contains not,lLing to the contrary of what me are holding. I t  is 
true that the court (312 U S .  28.61 S.Ct. 434) there accepted the fol- 
lowing definition of the phrase, "relating to the national defense" 
taken from the prosecution's brief: "a generic concept of broad con- 
notations, referring to the military and naval establishments and the 



related activities of national preparedness." The words. "related nc- 
tirities of national preparedness,:' do indeed create a penumbra of 
some uncertainty ; but it callnot comprise such informntion as is here in 
question, as appears from w11itt immediately preceded the language we 
hare quoted : b'Where there is no occasion for secrecy, as with reports 
relating to national defense, published by authority of Congress or the 
military departments, there can, of course, in all likelihood be no 
reasonable lntent to give an advantage to a foreign government." 
Obriously this could not. mean that it may not be to the advantage of a 
foreign gorernment to hrtve possession of such information; i t  can only 
mean that, when the information has once been made public, and has 
thus become available in one may or another to any foreign govern- 
ment, the "advnntage:' intenclecl by the. sect ion cannot reside in facili- 
tating its use by condensing and arranging it. 

As to the first count, in s ite of the absence of any direct evidence 
showing the connection of t f' le Volkswagenwerke with the Reich, there 
was ample in Heine's history and conduct to support a verdict based 
upon the finding that he was act.ing as an agent for the Reich, and 
the j u q  was of course not bound to accept his own ex lanation. The 
V o h a g e n w e r k e  had never made airplanes: and, so f a r  ns appears, 
they did not propose to make military planes anyway. Why should 
they wish accounts of the industry in this country as complete as 
possible! m a t  good would i t  do them to learn the 'mount of our 
production, all of which at the time was for our own use? Moreover, 
although it is true that in the summer of 1910, war was not imminent, 
everyone knew that it was not impossible. France hnd fallen; Russia 
was apparently neutml, :ud  had overrun part of Poland in conjunc- 
tion with Germany; Britain stood alone, with every prospect of her- 
self going down. We were already embarked upon our belated prepa- 
ration, and that could be directed only against the Reich. If  a j n q  
was not permitted in such a setting to infer that the collection and 
transmission of such information by such m a n s  as Heine employed. 
mas for the Reich, and not for the TTolkswagenwerke, there is an 
end to circumstantial proof. Nobody but a simpleton could fail to 
detect t.he hall-marks of the principal in whose interest the whole web 
of chicane m d  evasion had been woven. 

Conviction on the first count affirmed. 
Conviction on the second count reversed. 

1. Proposed Sectlbn 1118: Earbot.ing or Conceal@ Nation01 Se- 
curi Offenders; Before-the-Fact a d  After-th-Fact Liability.-Pro- & section 1118 proscribes knm-hglg imrborin and concealing a 
p e m n  who is about. to commit or who has nnunlittcf treason, sabotage, 
espionage or murder of the President. or  Vice President. Present law 
proscribes harboring or conceding a person one knows "or has reason- 
able ground to believe or suspect, hns committed. or & about to c m  , 
mnit" espionage (emphasis : ~ l d e d ) . ~  Similar proscriptions apply to 
harboring or conceding n person who is interfering or is about. to in- 

18 U.S.C. s 792. 

38-881 0 - 70 - pt. 1 -- 32 



trrfere with military activities in ~ a r t i r n e . ~  Finally, it is an offense if 
a person who hnoms that treason hns been committed against the 
United Stntes, "concenls and does not, as soon as may be, disclose nnd 
make kno\vn the snme to the President or to some judge of the United 
St:ltes, or to the Governor or to some judge or justice of a particular 
~ t n t e . " ~  I n  addition the general misprision4 and accessory-after-the- 
fact provisions of current law apply to national security offenses. 

I n  its after-the-fact aspect, section 1118 overlaps lt~ndering law 
enforcement (section 13W). but does not require proof of rln intent 
to hinder law enforcement--only proof of defendant's knowledge an 
otfense 1 1 s  been committed. 

In its before-the-fact aspect, section 1118 extends the current prohi- 
bition ngninst. concmlment of those about to commit espionage (18 
IT.S.C]. 9 'i92), to tre:lson, sabotage and presidential nssnssinntion. :Is- 
surning justification for penalizing this before-the-fact conduct d-hen 
espiontw is involved, no basis for limiting it to e s p i o n n ~  is 
Section 1118 broadens the scope of the draftYs genem provisions in 
thnt tho espionage or other offense need not ultinintelg be committed 
as woulcl be required under the facilitation provision (section 1002), 
nor need the defendant tmder section 1118 have the culpability re- 
uired of an accomplice under section 401. The proposal requires only 

Quit the eoncm~ment be engaged in by a person r i t b  knowledge tlie 
ofFense is about to be committed. Furthermore, prosecution for before- 
the- fact conrertlnient rilises the possi'bility that the harborer will be 
subject to criminal littbility in some situations when the person he 
hrbored is not, because he has neither attempted nor committed nor 
conspired to commit an offense. 

Them is :L serious question as to whether tlie before-the-fact offense 
sl~oultl be l~e~.~~etunted.  The conspiracy, accomplice, facilit.ation and at- 

rovisions will cover the actual fact sltulttions of some of the 
cnses tempt t f lat could be brought wider this section, although ndditional 
elements of proof will be requirecL7 

I t  should be noted t h d  the proposal does not carry forward the 
culpability in 18 U.S.C. $792 concerning a person who htls *.reason- 
able ground to believe or s~lspect" the principal offense has been 
committed or is about to be committed. As an objectire standard, it 
is :1 great burden to place on a layman, and insofalr as rensonable 
ground to m ~ p e c t  is concerned, it places a burden on the defendnnt tn 
111:lkc a decision under circumstances in which even a court could not 
authorize senrcl~ o r  arrest of the persons with respect to ~\-hon~ the 
defendant under section I l l 8  has acted. 

2 18 r . s . c .  g ZBS(C). 
18 U.S.C. g 2382 
' 18 U.S.C. g 4. 

18 1i.S.C. # 3. 
In this connection. note the obligation on public servants to report concerning 

missing nntionnl defense information: 18 U.S.C. jj i 9 3 ( f )  (2) : drnft section 
1114(b). 

' A  lmssiblr usr of thr offense arises from the inclusion of trrritom nnd 
sctlwtcwr* in the prclscription against harboring. This avoids the sort of difficulty 
iltrolrtvl in ewes such nfi Haupt T. United Btatra. 3.30 ILS. 671 (1W7). where n 
fr~tllrr who "I~nrtmed" his son. nn intended saboteur. was prosecuted for treason. 
I'~ltlrr Ihr ~mlmsal .  n treason prosecution would be Iinnecessnry in suc-11 circwn. 
sti~~tcrx, for the hnrborer could be charged with the more npprnprinte ofPcmse 
of knowingly 'oncvaling n sahote~ir or prospectire sulmte~m. Ser u l . ~  the corn- 
mrnt on the trtJnson co~nples (sections 1101-110") srrpra, nt note 25, rortcerning 
c.ulpnbility in Ilaupt.  



2. Failure to 1nfo1m.-Proposed section 1118 does not include an 
obligation to inform. Under current law, the obligation to inform is 

art of the misprision statutes (18 U.S.C. @ 4, 2382) ~ h i c h  require 
Earboring or cowenling and failure to inform. In this form, the 
reqnirement that the defendant inform adds nothing to the prohibition 
ngninst ~oncenling.~ 

I n  addition, there is n serious doubt concerning the constitutionnl 
validity of n pmsecution for failure to inform about an offense which 
has been co~nmitted.~ As n mntter of policy, an obligation to inform 
before the fact would rest on the theory that the objective of crime 
prevention is better served by requiring disclosure before the crime 
hns been committed rather than after-the-fact, when the damage has 
been clone. While the implications of imposing a requirement to inform 
nbout future crimes in terms of engendering suspicions arid insecurity 
are obvious, if a requirement to inform before the fact is constitu- 
tional, the offense would have quite limited application in that the 
duty to disclose would devolve only upon a person who actually hnr- 
bors or conceals the intended felon and has facts sutlicient to know 
that the person intends to  comfit  one of the specified high crimes 
rnther thnn some lesser nct of dislojalty. It. would not cover n person 
~ h o  knows about the intended felony, but commits no act of harboring 
or cnncenlin . It mny well be ssid that to require a person who is 7 housing anot ler to report that his guest is about to blow up an nrsensl 
does not crente an unreasonable burden, but perhaps t,he real question 
is not whether such 21 duty can be justified as n reasonable one, but 
whether crimind snnctions will be effective to coerce compliance with 
n duty not otherwise recognized by the miscreant. 

Proposed section 1119 incorporates the provisions of present lnw 
which prohibit enticing desertion from the military and harboring 
deserters,' and broadens the present roscription against "enticing or 
procuring" n member of the armed ! orces to desert in order to rench 
the intentionnl giving of nny assistance to a member of the armed 
forces to desert or attempt to desert n-ith intent to avoid discovery or 
np rehension of the deserter. 

8nce n soldier, snilor or airman hns deserted, t.he propoed pmvi- 
sion proscribes hnrboring or concealing him or otherwise aiding him 
by conduct pmscribed by section 1303 (hindering law enforcement);= 

See the comment on hindering law enforcement (section 1.303). 
'See linitcd State8 v. King, 402 F. 2d fB4 (9th Cir. lW), discussed in the 

colnnient on espiomge and related offenses (sections 1113-1117) s u p ,  nt  note 

lais n.sc. m l .  
'Note that under current I n r  concealment m a s  include harboring which, it  llus 

k e n  held. is merely an a m v a t a d  form of concealment: "To conceal. ,as used. 
means to hide. secrete o r  keep out of sight To harbor, a s  used, means to lodge, to 
rare for af ter  secreting the deserter." Ffrpn v. United  state^, 281 F. %-a, 853 1% 
Cir. 1010). In  Firpo, the court reversed the conviction of an attorney who ntlvisd 
11 soldier to  stay out of sight ~wnding a legnl determination a s  to whether he was 
1)ropcrly enlisted in military service. The court further stated: "The stotiitr 
is ~iinicd to make it  a crime knomlngly to harbor o r  mnceal n (lewrtcr after 
krtowledar of tile existence of his stntus as  =ch, and this with felonious intent 
to shield him from the law." 8cr  nlso the discussion of the nwnning of "mn- 
wal" with relntion to proposed sectlon 1303 (hindering law enforcement). 



The proscription in section 1119 is a restatement, in conformity with 
tlie remainder of the proposed Code, of the present proscription 
against protecting or assisting a person one knows to be a dewrter, or 
refasin to give up such person upon the demand of an officer nn- 
t~iorize 8 to receive him. 

Tho proposed general provision on hindering Inn- enforcement (sec- 
tion 1303) wliich proscribes interfering with tlie prosecution or pun- 
isl~ment of another for ;I crime, would not cover aiding deserters be- 
cnnso desertion is :I riolation of military law, and does not consti- 
tute n crime defined in the Federal Criminal Code. The cnrrent 
statute on aiding deserters, therefore. "prorides for the punishment 
of civilians, not snbject to the Articles of W:w, who are accessories 
to the crime of desertion by a soldier." It. has been held that in pro\-- 
ing the case ngainst R cirilian, the gorernment must show that the 
person aided was, in fact, a deserter. and that the defendmt h e w  he 
aided a deserter rather than merely a person who was absent I\-itl~out 
leave.5 The proposed provision makes no changes in these established 
rules. 
:I distinction in gr:idinp is, however, proposed. The present statute 

provides for a penalty of up to 3 years' imprisomlent. Under the 
proposal, aiding n deserter would be a Class C felony in time of war, 
when tho c r i m ~ v e n  if committed by friends or relatives of a 
soldier-hns its most serious ramificutions. I t  would be :I Class A 
misclemennor if conmitted in peacetime. 

1. Propowd Section 1121 ( Unlicensed M(rnu fmtlire and Di~position, 
a of Vital .Ilate~.iaZ~).-A rational pattern in the national defense :lreii 

requires some relocation and regrading of offenses dealing with "derel- 
opnient. and control of atomic energy", chapter 23 of Title 452 (12 
1r.s.c. gg 2272-9276). 

-1s pre~iously noted, revealing restricted data concerning nuclear 
energy. under -42 V.S.C. $5 2274, 2276, when there is some culpability 
concer~iinp n:~tional security is covered by dmft  sections 1113 (espion- 
age) and 1111 (misliandling sensitix-e information relating to nat~onal 
security). Tho sabotage provisions (draft sections 1106-1107) will 
re dace 42 U.S.C. $2276 (tampering with restricted data). 

hr i l f t  section im replaces tlie p n a l  provisions of U.S.C. 2 e i ~ * .  

' Kurt: v. dlofltt, 113 U.S. a. 502 (I=). 
'See Rcarrchanzp r. Uwited States. 154 F 2 d  413 (6th Cir. 1MG). which 

tiffirrns the conriction of an employer who kept a deserter working for  liinr 
while conwaling the deserter's identity. Though the deserter wns rourt niar- 
tit~llrtl not for desertion, but for  a lesser military crime, the rnrlrt held thrlt the 
frict of thc soldier's desertion ms p r o ~ e d  a t  the trial of the defendant. 11s n-as 
the fact that  defendant knew the soldier was a deserter arid conrenlccl hiin with 
tlrrit frict in ~iiil~d. Similarly. see 3In) rwo v. Cailed Statcs. 162 F. 31  772 (6th 
Cir. ln-17). 

'Ser- ~iale!/ v. United States, 215 F. 2d 778 (9th Cir. 1 W ) .  in whicli tlie 
convic.tion of the finncec of a soldier, with whom he stayed upon Imvjng his 
1)n.v. wns reversed d e s p i t ~  the fnct that an a r m s  officer had rr~llcd her and 
wnrnetl her thnt her 1,oyfriend was a "de.wrter." See nko  Firpo r. United 
Rlntex. 261 F. 580 ( I d  Cir. 1910). qnoted 8tiprU n o t e 2  

*Violation of 50 U.S.C. 5 167c. regulating helinm trnnsnctions, is also covered 
by section 1131. 



which .pules a "willful" violation of specified sections of Title 42 
( $3  2O?'r, 2182,2131, 2138) as a felony authorizing 5 years' imprison- 
ment or u $10,000 fine, or both, but if the same conduct is accompanied 
by an Gtent to injure the United States or benejit a foreign notion, the 
authorized penalty is death or life imprisonment, or a $20,000 fine or 20 
years' imprisonment, or both. These provisions deal with unauthoriz+ 
dealings in and shi ments of nuclear materials, including at01lilc 
wea ons, ant1 the rig I' ~t of the government to recapture such materials. $bough some forms of conduct covered by 42 P.S.C. $2272 could 
be embraced by other provisions in the draft. such as reckless en- 
dangerment of life, the basic regulatory purpose-national control of 
atomic energy-is not dealt with by any other draft provision con- 
cerned with misconduct generally. If felony treatment is to be con- 
tinued for such violations, the penal prorision should be located in 
Title 18, and draft section 1121, which grades the offense a Class B or 
Class C felony, depending on the presence or absence of an intent to 
injure the United States or to benefit a foreign nation in a military or 
djplomatic confrontation, serves this purpose. 

I t  is intended that coverage of interfering with recovery of nuclear 
niaterials in violation of 42 U.S.C. 2138, now covered by 42 U.S.C. 

2272, will be covered by obstructionof government functions (section 
1301) and the piggy-back 'urisdiction provision. I n  addit.ion$ the right 
to recnpture under 42 u.&.c. 5 2138 will constitute termination of a 
license to possess and continued possession will be punishable under 
draft section 1121. 

- 

2. Dh o&tion. of Othcr Atomic Energy Offen~es: &2 U.S.C. $5 2273, 
%?77 an d 2278a.4 U.S.C. 8 2273 aut.horizes a $5.000 fine or 2 venrs' 
imprisonment or both for "\vrillful" violations of 'provisions ofUl'itle 
$2. ch:lpter 23 (derelopnient nnd control of atomic energy), for which 
no specific penalty is provided: if the violntion is n i t6  intent to in- 
jure the United States or to secure an advantage to a foreign omer, 
n 920,000 fine or  10 years7 imprisonment, or both, is authonzedl It is 
proposed to retain this provis~on in Title $2 :IS no more than a misde- 
meanor. When the violation is accompanied bv an intent to injure the 
United States, it will be an attempt to comnih one of the felonies ap- 
plicable to control of nuclear energy such :IS sabotage or espionage. 
Hence, no special pmvision is required. 

$2 1T.S.C. $2277 authorizing a fine of 8.2500 for employees, former 
employees and contrtlctors knowingly revealing restricted data to 
unauthorized persons should remain in T i t l ea .  

42 U.S.C. 8 2278a aut1loril;es the Atomic Energy Commission to re- 
strict entry into its instnllntions and provides punishment for viola- 
t ions. The section should be retained in Title 42 as a basis for regula- 
tory :~~~t l lor i ty ,  but riolntions constituting trespnsses should be punish- 
able under cllnft scctiorl 1712 (criminal trespass). 8ee Goldbe~g v. 
Bendrick. 25-1- F. Supp. 286 (1S.D. Pa. l96O), cert denied. 385 1T.S. 
971 (1066), to the effect that 42 U.S.C. $2.278~ serves as a basis for 
prosecuting trespass in the absence of a genernl Federal trespass 
statute. 



P~mso;v TRAINED IN FOREIGX ESPIOXAGE Aim S, \B(YT~~E Srsmar: 
SECTION 11% 

Vnder 50 1T.S.C. 8 851 et sep. regstrution n-it11 the Attorney Gcner:il 
of persons trained in foreign espionage and sabotage systems is R- 
quiretl. .ipp:irently designed as s propli~1:ictic measure, it does not 
:q)pear that for the purposes of criminal law reform. the Co~nmission 
need consicler the necessity or eflectireness of such a registration re- 
quirement. However, reform of the Fec1er:d cri~ninal law does require 
consitlerntion of defining and grading the offense of nonco~i~pliance. In 
addition, the registration requirement presents an issue of compulsory 
self-incriminiitian under the fifth amendment. 

GI~OXRO v. l'nited States.' Jfarchetti r. Fnited Stnte.s ? and Naynes 
v. United A'tatesj present difficult questions concernine the constitu- 
tionulity of the registration requirements. The clisposition in Ilaytres. 
howe\.rr. should serve as a guide to the Co~umission's disposition of 39 
ITS.('. $ 851. In  Eqwea,  the court recognized t1i:it there arc n nun lb r  
of '.luicon~n~on circmnstances" where registration under the Firennns 
-\ct would not reveal violation of the Act. Thc Court stated: ' 

We iigree that the existence of such sitnations mnkcs it in- 
appropriate, in the absence of evidence that the exercise of 
protectccl rights would otl~erwke be han~perccl. to declarc tl~esc 
sections impern~issible on their face. Instencl, it appenrs, from 
tho evidence 11017- before us, that the rights of those subject 
to tlic ,ict will be fully protected if a propcr clairn of 1)rivi- 
lyge is unclerstootl to provide s full clefeilse to any l~rosecntion 
e~ thc r  for failure to register under $5841 or. under # 5851, 
for possession of u firearm whic.11 has not been registered. 

Simil;~rly. Ilnving been trained in a foreign espionage or snlmtagca sys- 
tem is not unlawful nor is a person who has bcrn t rn ind  nccessnrily 
one who has conlnlittecl sabotage or espionage ngainst tho United 
States. Thus if registration under 50 V.S.C. a 851 presents n danger of 
self incrimination. the pririlege could be asserted and a prosrcution 
for failing to register defeated. However. following Uaynea, the -1ct 
is not i~~lcolistitutiolitil on its face with respeot to those n-110 do not or 
cannot iissert the privilege. 

On the view the statute is not clearly unconstitutional. drnft src- 
tion 112.3 clirries forward as a Class C felony, knowing failure to reg- 
ister and making of material false statements in a wgistrntion stnte- 
mrnt. The latter upgrades u misdemeanor false statement under clrnft 
section 1352. Other violations of the regrlatory scheme will 1w punis11- 
able as regiilutorj- offensesunder draft section 1006 and the offenses will 
bc located in Title 50. 

5 0  U.S.C. $ $ 811-826: DEmh'TIOS .\CT O F  I950 

50 U.S.C. $5 82-2-1324 define oftenses and prescribe penalties with 
respect to the enforcement and administration of the Detention Act of 

:wo U.S. a2 ( 1 ~ ) .  
'3!)0 U.S. 30 (1968). 
'3W U.S. 85 (1988). 
' 300 U.S. at 09. 



3050. This ,let authorizes 'the detention of a person "as t o  wliom there 
is reason:lble ground to believe [he] . . . probably will engage in, or 
prob~ibly will conspire with others to engage in, acts of espionage or of 
s:lbotage'' (50 U.S.C. 813). The Act is applicable in a state of "in- 
ternal security emergency" which may be declnred by the President 
in the event of "(1) invasion of the territorj- of the United States or 
its possessions, (2) declnrnt ion of n-ar by Congress, or (3) insurrection 
witliin the United States in aid of a foreign enemp" (50 U.S.C. 5 812). 
The Act's provisions deal with procedures for the issuance of warmnts, 
Ilearings i~lld detention, relevance of certain evidence? administration 
:md crminal penalties. 

The Justice Department has reconlmended the reped of the Emer- 
gency Detention Act. (The following bills introduced in the first ses- 
sion of the 81st Con ress would repeal the Detention Act of 1950: 
H.R. 1157. S. 1870, ZR. 10396, H.R. 10727, H.R. 115i5,II.R. 11825). 
The Cornmission, although recognizing the likelihood of repeal, should 
rcconlnlend the following disposition of the Act!s criminal sanctions 
in the event the rlct remains law. 

The Act has three criminal sections : 
(a) .5O U.S.C. $823, 10 years/S10,000. for resisting or know- 

ingly disrcprding or eracling apprehension under a warmnt or 
escaping from detention or c o h e m e n t :  

(b) 50 U.S.C. 5 823,lO years/$10.000, for an accomplice of one 
\vho violates sectio 11822 (883 (a)), for aiding escape (823(b) ), for 
an accessory after tlie fact. with respect to a violator of section 
822 (8!2:3(d)), mld for at te~npt or conspiracy to violate sectiom 
823 (a)-(c) (823 (d) ) ; 

(c) 50 U.S.C. $824, 1 year/$5,000, for '~willf~dly" impeding, 
etc. public servants enforcing the act. 

I t  is recommended that : 
(a) 50 U.S.C. 5 822 be retained in Title 50, as a misdemeanor to 

the extent that it covers disregzrding or evading apprehension. 
(b) the escape provision of section 822 be corered bj- the gen- 

eral esca e provisions of the proposed Code (section 1306) by add- 
* 

to t r le definition of "oilicial detention" in section 1306 the 
fo ' "f lowing clause after "deportation": '.apprehension or confine- 
~nent or  detention under the Detention Act of 1950." 

If  the defendant e q q p  in more serious misconduct in the course 
of violating section 882, under proposed section 201 (b), the conduct 
will piggy-back tlie more serious offenses of assault and the like, and, 
of conrse, the defendant will be subject to felony penalties if he en- 
g es in the feared conduct, i.e., espionage and sabotage. 

T h e  n~nend~nent to section 1306 is neceraq- because the term "nr- 
rest" in section 1306 may not. be sufficient to cover Detention Act ap- 
prehensions and will not be sufficient to cover confinement and deten- 
t,ion under that -4ct. It is added to  the genenl escape pro\<sions to 
incorpomte the grading and official ~nisconduct prov~sions of sections 
1306-1307. 

(c) 50 'I*.S.<'. $9 823 and 824 be repealed. Repeal will not 
el ininate coverage embraced by current. law, bemuse : 

(i). p0 1T.S.C'. 823 (a)  is covered by the general ~ccornplicc 
prov~sion (proposed section 401) ; 



(ii) 50 U.S.C. $883(b) is corered by the escape (sections 
1306-1309) and :~ccon~plire (section 401) prorisions: 

(iii) 50 V.S.C. $823 ( e )  will be covered by : 
(.i) hincler~ng I n v  enforcement (section 1303) be- 

cause section 822 remains as an offense; and 
(B) when applicable. bv section 1118 as aiding the 

concealn~ent. etc., of spies and saboteurs: 
(iv) 50 V.S.C. 8 8d3(d) will be covered hy the general at- 

tempt and cons Gracy provisions : tmd I (r) 50 TT.S.( . 8 824 will be covered 1,v obstructing F e r n -  
ment functions (section 1:301) and the piggy-back cons?- 
quencez of draft section 201 (b). 

50 T.S.C. W i S 4  dec1:~res i t  is unlan-fill for a member of :in orga- 
nizat ion, with '.knon-ledge or notice" the organization is registered 
or hils been ordered to register with the Subrersire Activities Con- 
trol Board : 

(l) in seeking, accepting. or holding any nonelectire o % c ~  
a1 to or emplornwnt under the 1-nitecl States, to conceal or f '1 

disclose the fact that lie is a member of such organization; or 
(B) to hold any nonelective office or employment umder the 

Vnited States : or 
(C) in seeking, accepting, or holding emp1o;rment in m y  

defense facility. to concetil or fail to disclose the fact that he 
is a member of such organization ; or 

(.D) if such organizntion is a Communist-action organi- 
zation, to engage in any employment in any defense fac,ility. 

50 U.S.C. 8 794 authorizes imprisomnent for 5 years and a $10,000 fine 
for a riolation of 50 1T.S.C. 5 784. Um'ted S t a k a  u. Robel. 380 CS. 258 
(1967), held clause (D) unconstitutional because its orerbreadtth rio- 
lated first :unendment guarantees of the right of association. The con- 
stitutionality of the remaining clauses has not I x e n  passed upon by 
the Supreme Court and i t  is arguable that the constitutionalit,r of those 
clauses nmy be secure. Thus. constitutio~~ality could be sustained if : (1) 
the inhibitions on c*oncmlment and failure to disclose are treated as 
false statements, and ( 2 )  a distinction is made between the otentiallp 
broad sweep of ..defense facilities:' Le.. those so designated the Sec- 
retary of Tkfense under section 78P(b), and the narrower scope of Fed- 
eral employment. On the other 1nnd1, the total prohibition on all such 
employment or the absolute 1+$1t to refuse enlplopment on the h s i s  of 
menlbersliip alone raises sigmficant constitutional issues. It is not. the 
purpose of this note to explore the constitiitional ramific.ations, r a t + -  
it is  here sought to point out that these constitutional issues are m- 
rolred, and because of the general policy of tlw draft to deal v i th  
felonies in Title 18. disposition of this section necessmily comes within 
the scope of the Commission's consideration, 

Clearly 50 U.S.C. 8 784 cannot be relocated "as is" into Title 18: as a 
felony or otherwise. A t  the lenst, clause ( D ) ,  held unconstitutional in 
Bobel, supra, must be deleted. But eliminating clause (D) is not SIB- 



cient; consideration of tho constitutional issues ra.ised by the other 
clauses is required as well. 

It is recommended that  50 U.S.C. 5 784 be retained .'as is'? in Title 50 
and made a regulatory offense or misdexneanor. This would be consist- 
ent with the general treatment of rophylactic offenses and r o d d  
leave intact tho underlying philosop k' y of the draft \vithout lequiring 
the Commission to address itself to constitution:rl issues peripheral to 
Criminal Code revision. ( I t  should benoted that both the lnajoritj and 
the dissent in Robel consistently characterized this pro~ision as "pro- 
pl~ylwtic." ' Of course, most iincl probably all falsc statements would 
bo subject to prosecution under the proposed general false statement 
proriaion, draft section 1352.? 

Re latory treatment is also recommended for 50 U.S.C. 5 789 which 
prol*%s use of the mails and instrumentalities of interstate or foreign 
conmerce by the subject organizations without a suitable legend on the 
material attributing its source to n registered organization. It is now 
a felony under 50 U.S.C. § 704. 

It should also be noted that violntion of 50 U.S.C. 5 784(3), a felony 
~ulder 50 U.S.C. # 794, would nlso be a reg~ilntory offense under the 
proposed clisposition. It pmviclaq that i t  is unlawful : 

(2) For m y  officer or employee of the United States or of 
any defense facility, with knowledge or notice that such or- 

ization is so registered or that such order has become 
E 1 -  

(A) to contribute funds or services to such organiza- 
tion ; or 

(13) to adrise, counsel or urge any person, with knowl- 
edge or notice that such person is a member of such or- 
ganization, t o  perform, or to omit to perform, any act if 
such nct or omission \vould constitute a violation of any 
provision of subpamgraph (1) of this subsection. 

' 389 U.S. at 265,276 (19tii). 
'See  United Statcx r. Knox. - I7.S. -, 90 S. CX. 303 (19tB). which holds 

that n pro.wcution for making a false statement in not constitutionally barred, 
despite the original right of the clefendant to refurre to make the statement under 
Marchefti r. 1-nited States. 300 U.S. U2(1%). and Groseo v. United Sfat€8. 390 
I7.S. @2 (1968). If felony penn1tie.s for false statements in violation of U.S.C. 
f 7P-4 are deemed advisable, one corlrse would be simply t o  raise the misdemeanor 
false statement imder proposed nediori 13.52 to a C1a.w C felony for statements 
concerning m ~ m l ~ r r s h i p  in rcgistcrrtl organimtions In applications for Federal 
en~plo.vment and. ~wrliil~iij. privatP cw~ployment in defense facilities, and leave the 
other conduct "as is'' in Title 50 w 11 regulatory offense o r  a s  a misdemeanor. 



TABLE 

C O M P A ~ A T I V E  SENTENCES FOR NATIONAL SECUR~TY OFFENBEB 
lReloroncos aro lo crimlnal and penal codes of Groal Brilain. Canada, Swodon, Norway, and Denmark1 

OUense undcr tho drnft Prase111 Fodornl laws Clrout Brltnln Canada Sweden Nonvny Denmark 

See. 1101-Trennon ........-...-.---. Ucolh or ot lean6 6 yearn. Dcalh: (1361 act) .-..., Dcalh: Amietln on- 4 to I0 yearn' Ilfe: 
Clam Afclunu ( ~ ~ n l l o ~ ~ r l  dtllng Lovylng wnr, uldlng Lffc (Ifflu act). cnry or nnnoi  I)ur111g drw, 11 nct 

forolgn onemy In or out of enol~ly 111 or o u ~  or f o r m  ngnl~urt whom is llknly to  umso 
United Statcsj. ~ n l l . r d  Blntas by Canadian forces are co~lrldarublt? Ilnnn 

Sec. 1102-Closs A elony. Purllciput- porson owing nllo- engngcd in hastill- t o  forws or uld tn 
ing In or (ncilitntlng war ngninst ginnco: I8/2381. tler S 40(l)(b) ollcmy but (1 yours 
tho Unilod Blalas wltlrla Its (0);  A. k(l)(n)): If 1088d I I I I ~ I I I  (Ti/l). 
torrllory, I0 ycrw t o  llfr: 111 

pcuce, but I1 tis1111w11 
rnlnor 4 Lo 1U y c n r ~  
(lV/l).' 

d to 8 yrnra: l'rotluc- 
lug clnngur of wur 
(1W). 

Up lo /I& Irul~ropc!r 
nsskitnt~w to oliomy 
riot covurcd by UIIIIi 
(8lasb). 

Up to 4 ycara: Ot l~or  
nets 111 tlnw 01 wnr 
(8187). 

Up to life: Bul~jccllng 
I)o~unurk t o  torolnn 

up to d ;&,a: Undue 
cooperntlon with 
oncnly for commer- 
dnl  nur~ustls  [XI11 . . .  lw): 

Up la 8 ycarr: Irlcltlng 
to ononly nctloll 
br111glng nbout 
evldent dungor or 
such action (XI11 
IOO(1)). 

Simple ddention or 
I war: 8nmo m- 

f m l g n  power 
(XX/101(2)). 



80c. ~llU-Annctl Iluurrectlon (ul- 
l c n ~ p t  t o  ovcrlhrow tho govorn- 
1111~llt). 

Clarr A Jclony. Londlng orgnnlrlll . 
Clusa n felonv. k~ngtging in,  soll&- 

Ing to knowlng l~lsurroctlon Is In 
progr&s or nboul to  begin. 

Inchoaf6 offcnac. Bco. 1103(3): No con- 
vlotluu unlwo oonduct ooourv 
whorl nrnied tnsurrcctlon Is nctu. 
ally In progrm or nbout to  bcgln. 

d0ymrrll)O WOlbdh' 
dlr uall~culion /;om 
oV?ce/or 6 vcora: 

I h o w  of piivurn- 
rneut, by lorco or 
asasaslnntlon, clc.; 
ornnnlzlna or bo- 

D d h :  Lovylng wnr Dmlh or lilt: Levylng 
(Tremon Act. 1361) war or prcporlng t o  
~unls l lu l~ lc  under use force to  over- 
iel4 ncl. throw ~ovnrnrncnt 

Life. Trellvurl Fclorly 8.40(l)(d) 
~ c t .  iwn. L. 47(l)(t1)): 

7 vcara: Tnklng 08th b 14 ytorr: Bpeolln 
bo~onu to  orgnnim- s o ~ ~ o u v  wor&. 
tlon wllh sodlllous publlsl~ltrg sodltlous 
I)urlwsu (UnlnwR~I Ilbol 1)olng party to 
Ontl~s Acl. 1797). ~otl lhous conaplrncy 
unlnwful bolo& (8. BO). 
to soclcty rwulilng 
memben, to tnko 
unlnwlnl oalhs 
(u11111wrul ~ O C M I O S  
Act 17W) 11lso 
Bodilloua kloallngs 
Act I817 A IW 
uniawrui o n &  
Act. 1812) (IUo). 

hlazimum /or come 
~lefrd crime: Nut 
am lhan lmprbon- I 
1NCIIf: AttWllld 
~ B i l ) .  

Lcaa than marimum 
/or main oflcrut 
unlear danger alighf, 
then no ~)rnf~lly:  
l'rrparollon or 
conspiracy ('23$2). 

I0 mra lo life: Actlon 
gangemusly fnvor- 
Inn rcallznllon of 
lniiwt to  over- 
illrow tlw govtwb 
1111-111 (u1lIcm It Ll 
hlgh tmnnon, 
forelgn Involve- 
ment). (18-1). 

Muxlmuni or contc 
pldcd cri/me, not lcra 
lhan lrnprkonrncnl: 
At ton~pt  (2311). 

Leaa than mntlmum 
/or maln oflenac 
u n h a  dangcr rllghl, 
then no pcanlly: 
l'ropnrnllon or con- 
splrncy. (W.2). ...--..-----....-----.-. 

Up lo 10 yrorr. W no 
more than 15 mori- 
11111lN /0~?l IUf11  
ofleare: Cons ~Irncy. 
Incitement. k a ~ ~ n g  
with forrlgn power 
or lcndlng arnly 
wllh Inton1 lo corn- 
11111 trL'nnoII krlony, 
or ollcr lo cotutnlt 
sanle (8/U(). 

Ll e Attempt b ll- 
L&lg nlter consti- 
L I I ~ I O I I  bv uso or 

prove~~t lng  fna 
oxorelse of nutborlty 
01 kln& by form 
(WW. 

6 years to life: IInro- 
erlng uuthorlllos E y use of sums or 
EX loltation of bar 
of roroign in tenen-  
tlon (8/908). -.--.------------.-...-- 

Up to 10 years: Prop- 
nrutlon to  aid cnamy, 
III ~I ICO or I I I I ~ ) ~ I I ( I I I I ~  
WlU ( S  I1/101). 

Up fa  Il/c: Act nlmod 
nt cl~unglng wnstl- 
tullon (Xl l l / l l l ) ,  

IU vccrra; life Ifagpm- 
w l i n ~  circumafunced: 
lntarferlng wfth 
dlot. nrlnLrtenr 
courts, eft., ~ r e b ~ y  
~ h l ~  Out ~ t k l -  
Uos (S11/113). 
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COMPARATIVE SENTENCES FOR  NATION.^ SECURITY OFFENS~S-Continned 

lRuloro~~cos aro lo crlrninal and penal codos of Groat Br1ta111, Canada, Swodon, Norway, a ~ ~ d  De~irnarkl 

Offenso under tho draft Present Fcdorsl laws Groat Britnin Cnnnda Swetlon Norway Denmnrk 

Inchoate offenac: Soc. IlM(2): No con- R7 ~earal8b0 000/Imth' 
vlcl1011 unloss ndvocecy nctunllp dbquolffichtfo~a frob 
occurs. o#ire for 6 ycor8: 

Consplrncy t o  ndvo- 
entu ovmthrow 
(1 812336). 

8ec. llUbPnrnn11litnry nctivltiw ... Roglstrntlon statute G Hnlsbury's 10% 
Clonn B Jclony: Orgnnlzlug, londlng only (IR/!U10). 1001 usurpln lunc- 

orgnnlmtlon. tion of n m o f l o r w s  
Cloaa C felony: Enga'lng in forbid- or pollco. 

den activitlw carrlefkon by orgnni- 
zntion. 

lul nssemblios for 
tho purpose of drill- 
tnr nnd unlawful 

6 1 0  10 ucnra: Lendlng, 6 ycarn: I'nrllcl~~ntlon 8 vcary: Psrticipntion 
%wcrinl)llng or 1.rnl11- 111 or ~uppor l  01 111 or st1 porl, 01 
IIIU ~ ~ r n ~ r d  lorw prlvstn orgnr~lanllo~~ associnl.kn Intonding 
with intent e r ln~c  01 mllilnry chnrnc- to  dlslurb ordcr by  
be eommit1e.d tor, If I!. mnlntsins force; t n k I n ~  part in 
ngnlmt public se- n supply of arms or 11nlnw1ul n~ll l lnry 
oilrlly or l i l~r r ty  I bow nro othcr n p  o r ~ n ~ ~ l z n t l o u  if ng- 
( l w s  r v 1 1 r  : I C I -  gravnLI~~g c l r c i ~ ~ n -  

8 ycarn: O~K~IIIT.III~,  I ~ ~ I I C P S .  Y ~ I ~ W S  8f111p10 dC- 3 
pnrticlpating in, 8 years: Olharwise, tontlod or Uno othor- 
provirlinn r?sourccss similar unisbmcnt wfsc (X111114). 
for m s o ~ ~ n t ~ o n  ells- for partE:ipntion in 
Ilv cnnnblo of do- or~nniznllon nlminu 



8ec. 1100 Sahotnao SO ycarn/btO,~/boNi: 
C h r A  dr Clarr B/clony: 1ntc11tl011- I~estrucllon, doloo- 

ally impniring U.S. mllllnry ell* tlvo prmluctlon of 
IlvonosY In tlmo of wnr or by 9x1- wca ~nnhrlnls, wnr 
ous fmpnhmcnt of suddcn slrlko ~ i r o n ~ b ,  or war 
Iacllities and doknses. utllltlos (In t h o  of 

Six. 1107 wnr) (I8/2153.2I54). 
Chat  C/clony: Rfckle&ly lmpnlr. I 0  yturt/410,CNW/bdh: 

In# milltnry r l l o c l l v r ~ ~ c ~  111 wnr l~cslructlon tlofoc- 
by Intcnllonnl nets. tlvn protl~~oilon of 

Sec. 1108 nntlonnl tlefenso 
Chnt Cfrlony: Intcntlonally Impolr- ~r~nlerlnls, prmlscs, 

Ing dclcrlsc lu~~cliolls  nnyllmc. utllltles (110 war) 
(18/21h5,2156). 

(No spoclllc provision; 
ate generally hlnll- 
clous 1)nmngo Act, 
IHOI, 5 IIals. 7.50.) 

10 yearn: Dolng pm- 
hlbltod act prejudi- 
cial to aalnty, socu- 
rlty, dofensa of 
Cnnada, her forces 
or other forces Inw- 
fully proscnt In 
Cnnndn; exon~pllon 
for lnbor dbputes 
(9. 52). 

lo I 0  ye trn, or U/t: 
I)umgu to forlroas- 
os, de., In tlrrln of 
wnr, I f  1w1 b llkoly 
to result In cou. 
sldcrablo harm to 
mllllnry forms or 
tltsftw+r or I ~ ~ v c ~ l v r a  
cowltlernl~lr nld l o  
enemy. 

0 ycarn: Otl~envlso wu. 
1 uearr: Cnrrlcss 

800, 1108--Avoldl~~g sorvlco In 
Armntl Forcon. 

Clan8 C /elony: Fnlluru to roghlur 
roport for Inductlou, mfusnl to bd 
Inducted: u ~ o  of fomo or docoptlon 
on ~ubllcsnrvnnt wfttr dutv cmtlor 
regblatory act: nll othcr violallon 
ol re ulntlons am punlshnblo o u t  
slde h l o  18. 

offcnrc: O6n~plmcy 
(wlth ovort nct.) 
(I8/2l53-2lM1). 

Lcxn than nrazimum 

S yearn lo li/c: In wur UP lo llfc: Orgenlrlng 
or for purpoSa Llroro- extonslvo sabotngo, 
of wmknnlnr: ~lbll-  susponrlon of , r e  
Ity of Norway to r c  duetlo" or trnhic, or  
s b l  by dostroylng, laking port in 
He.. objwts of lm- ordor to sul;joct 
por tn~~co lor war Donmnrk to fomlgn 
enort, or IIY IIlrtuul rule (SllIM)(2)). 
slrlkr with snmc 
~!lTrc(s. 
I,rm lhan 3 ycarr: If 
ncllvitv b of mlnor 
In1 rtnncs (R/8/ 

ilnmnyr* to  forlrfaros, ~ ( 5 .  
c .  I l l n ~ c o f w ~ ~ r  6 ycarn: If Importun1 
(221% ncllvlty tlono wlth 

Rraw no#ll#anco 
(e~nv.  -.-.- .\larimam or cum- I0 curt hut so more 

~ c d  o k n r c ,  not tKna iAatimum nen- 
!cnr than imprinon- trncc /or maln 
mcnl f/Pyear mini- offrnac: Corwplracy, 
mum: Attornpt (221 Incltlng, rlasllng 
12. 2311. 114-8). wlth forolgn powor 

wllh Intont to com- 
for main ofc71rr; no 11111 snbotn~c  (UIII4). 
pri~ul ly for marc lhuvi 
4 yearn unlnnr 8 
unwn rnrry be 1111- 
ponrd for rnrrln o 
fenan: I'rrl,nlnt&n, 
conapilwy ("1/12, 
z m .  



TABLJI-Continued 

COMP,\RATIVM SENTENCES FOIl N A T I O N A ~  SIGCURITY ~ ~ k ' ~ ~ ~ t i l ~ ~ - C o r l t i n ~ l e d  

[References are l o  criminal and penal codes ol Great Britain, Canada,Sweden, Norway, and Denmark] 

Offonso under tho drnlt Pwssnl Fotlcral laws Groat Britain Cnnndn Swcdon Norway Donmnrk 

8oc. 1110-Obstruotlon of rooruillng 80 yeuraj$l0.@39/bulb: ................................... .... ....... . . .... .... .. ......... .-.-.-...-..-----. 
sorvlco. disqualljication 

Clasv C fdonv: Phvslwl obstruction froin ofice h r  6 
of recrilting sorvi&, soliciting nn- ueara: .- . 
othor unl~~wfully to rcfuso to sub- Wlllful obvl r t~c t lo~~ 
~ n l l  lo 111d11cllon. of r c c r ~ ~ l l l ~ ~ g  sorvico 

111 war ( l n p w ) .  
Scc. 1111-Causing or sollcltin~ in- 10 cara/$lO,OW/botb; ........................ 6 yearn: WilUul Inter- 4 In 10 urars, or lye: 3 #ear8 l o  life: 1x1 wor or 

subordinntion in armed Iorcos. &aqualipcation ferenco with loyalty Seducing forces lo for ~ w p o s o  of wnr, 
Clnsa B or C jclony: Dopondlng on jrom ofice for 6 01 forcav, urging in- mutiny in war, if inciting tronson; less 

wi~othor war. intontionally onus- ueara: Urulag rofusnl sul)ordlnnllo~i, dc., act I1lic.l~ lo rusult l l ~ s n  3 ymrs Iftbot 01 
ing or sollcllin~ Insubordlnntlon. ol dnlv, &., with (8.03). In c o ~ ~ u i r h b l o  mlnor Ini~mtruron 
clc. Iirlu~~t'lo iinpnh hnrnl to  rnlllt~rry (n/8fl(4)), 

n~orolo elc. forccs or dekwuo, 01 
(18/"38+). consitlernble nid to 

80 ucaru/$lO WO/l~nth: ........................ onomy, olliorwise 0 
Willl~~lly )cnrisln~ in- yonla (?2/1 ( I ) ,  1)-6); 
subordlnntlon elc., ulno, survlco~iinn 
In t h o  of wn; ~ovoklng tlis- 
(ww(s)). foyn~, J! ( 2 ~ ) ;  4 

years II onloless 



Src. Ill?-l In ~ n l r i a ~  n~llltnry tifloc- 
t lvuuw 11y b11tic ritnluruon~. 

Clara B or C Jclony clopondlnu on 
wlrolhor awlnus j r r ~ ~ ~ r m c n t  of 
lnllltnry u f l e c l l v c n ~  oecut~: In  
wnr and with intont lo nid onurny 
or obstrucl U.S. rnllll~uy s~~ccoss, 
knowln~ly mnkln ~ U ~ S ~ ~ ~ O I I I O I I ~  
of fncl about u.8. laws, ~rlnnn, 
tlC. 

.... 
tion of nntihnd c h b ~ a e  inrornln- 
tlon wlth hoatllo Intant to  enarny 
or lomlgn govornmollt. 

8U yrrrrr/it10,0a0/baIn: .......................................... 4 lo I0 ycsrs, IIJr: By 
111 wnr, wllh ioLonL urllruo r e ~ ~ r c w r t a -  
to  Intnrlt~rn with t l m  S I ) ~ H I I ~ ~ I I E  

;G&uuJZ r r ~ l ~ l w l  
B t a h  or uld cuemy, 
wlllluilv rnukinc 

Drnth/ilJe/clny lcrm uJ 3 Lo 14 yearn: Tnklng 
yrarr: Com~nunlco- plcluros, obtnlnlng, 
tion t o  lonl n govorn- communlcatlng to 
mont of natfunnl nnyono lnlormntlon 

Death or Ii a Il wur, I4 
Yam 0tk;WISo: 
~ommunlcnt lng  to  
lorolgn ngont nny 

dht r td t  un1o16 tho 
people 111 wirr. I1 
likoly Lo r1~111, in 
e o ~ ~ a l ~ l a r a l ~ l ~ !  Inrrm 

to r n o m y ~ l l  ymus. 
t~l.l~c~rwlso (12 I(&)). 

8 ycm: ~ p r w e d ~ t ~  
lnlso runlor 1b1)1 lo 
produa! d n n ~ n r  for 
soc~rrlLv or rcdm to 

R C ~ V E C ~ ~ I I  I ) I D ~ L ~ -  
IIIR rumor \l;rnru~ 
to tlclense (22113). 

Alar~rntrtn or com- . .. .. . . . . .. . .--.. .. .. ..- 
p w m  o d n r r  art,! 
no( icra than fm- 
prironmcnl If 
minimum for main 
ogfnse is 8 urura or 
morc: o t loml~l  to 
vlolute EJl(5); 
CWI). 

Lcsa lhnn molimum 
/r,r vruin o f l m m  bui 
an more than I! ycarr 
unle~a 8 yrara may be 
impored for tnuln 
o rnncq no prttolty if 
&~t~w'nlfgN: con- 
slrlrncy, propsrntlon 
to vlolnta ?2/1(8): 
(L.W). 

I0 ymra lo If r: \Yllh In- S ycara lo ItJo: I n  wfrr or Life or 16 yearn: Inqulr- 
tarlt to adrorcign lor pu oso or wnr. in* into or giving 
powor, obta l~~lng ,  supplzng onomy lnformntlon, true or 
trnnsmllt ln~, ctc., wlth lnlonnntlon lalso, by  or t o  lomlgn 



TABLEContinued 

C O ~ A ~ A T I V E  SENTENCES FOR NATIONAL SECURITY O P F E X S E S - C O ~ ~ ~ ~ U ~ ~  
[References are lo criminal and penal codes of Great Britain, Canada,Swsden, Norway. and Denmark1 

ORensc under tho drnft Pr~ulont Fodwul lnws Orcnt Brltnln Cnnndn 8wc!chn Norway 1)ontnnrk 

Claaa A felonv: In  wnr or rolntod to  
codesorsuddonatrlko form. 

Claaa ~felrmy: Olhorwiffl. 

mc. Ills-Attnmpl or consplrnoy to 
wmmit esplonngo. 

Clam A or B felony ns lor mnin ol- 
fense: Obtslnlnn. eallcclln~, cllclt- 

slnntlnl step lor nttrnlpl. 

See. 1114-Mshfuidhg lnformntlon 
related to nntlonnl socurlty. 

tloIcn.o Inform~ition 
wllh Inlont I1 will 
I)o laerl lo 11Juro 
Unllorl HLntcr!i or 
ndv~~r~tauo 01 Iorol~n 
nntlon (18/704(11) ): 
Wllrctioo of Yumo 
wllh 111tenl I1 l ~ n  
con~rnnl~lcul.od 1.0 

~chlldllfe~trrin of yearn: 
Consplrcy (plus 
ovnrl act) t o  violnto 

Cunwlrlr~ay to  ob- 
toln Inlor~nntlon 

whlch I s  cnlculntod 
to bo might be or 
Is l~~dondcd to 60 
11.uoful l o  nn onolnv 

Rocrota Act. 1911). 

Sto 14 ymra a t  fur 
main obenac At- 
tempt, lncltornont. 
sollcitntlon (ornclnl 

sketch, plan, de.. Informotion con- 
whlch ono knows or corning dofonsn 
o u ~ h t  to know may f~~cl l i ty ,  cllscloa~iro 
bo usod by  thnt of wl~lch cin I)rlng 
stnto or n purposo IIR~I I I .  
projudlcinl to G ucara: I l  urllno not 
the safety of grsvn. 
defcnso of Onnndo 4 yrurn or d vcarn: I I no 

9.40 I)(c); 8.47(1) Inlo111 to ~rltl, clo- h h  wnr ~ ~ c n t l ~ n g  or pancn, 011 wllrtllur 

I years or 8 ~atrnlha: 
If urolislv cnrcl~w 

(1 Ulb.7); 
Deafh orlife. ifwar: Id M u l r n u ~ n  for cum- 

yeara olirirwirc con-  plclrd c;llnc, nol lea8 
spiring. or forrnlng than i~npriaonmcnl 
Intont nlus o v r d  act, iflorocr punlahmcf 
to oommlt osplono~n ird yrarn ormore: 
(8. M(l)(b). 8.47(1) Atlmn~pt (10114: 
(c). ( W .  2.311). 

Lena thon marlmum 
lor main nffcnnc but 

wllh lntcnt to  111Jurc no more than d car8 
or sccurv forc l~n  if punishment rot 
advantngr (18/793 main o m a e  i r  leas 
(a)). than 8 yra rr. I'rnparntlon, con- 

splrncy (1W13; 29/2), 
10 ytar8#lO,O3J/boM: d years: nnr lng  posses- - . - - - - - - ~ - - - ~ - . - ~ - . b o M b o M b o M b o M b o M  t ycarr: Wlth inlent to 

(I) dlsclosnmolspo- slon ofspoclned In- llld forolkn powor. 

for uso In such 
opemllons, unloss 
mlnor Importonco. 
lll0ll loss 1111111 :I 

Y 1I.m II l l lY 110 
rnlrosod (H/kW). 

power, depending 
on whetllcr wnr or  
lnforn~ntlon nbout 
nocrol nopotlnllons 
lnvolvlng s ~ ~ f o t y  of 
stntu Is lnvolvod 
(X11/107). 

I t o r  0 vmm: Otllor- 
wlsc onobllng Ioro l~n  
Illt(rlll~0IIC~I to 
opurrrtn I I I  ~ ~ o n n ~ n r k .  3 
depondlng on Q, 
whether ww or 
Ir~lorrnntlon on 
~nllllnry (X1lIlOH). nRdrs 

10 yearn bu4 no inore 
lhorr )5 maziirru7n/or 
mnin olTtnac: Con- 
splrncy l o  commlt 
tap lonn~o (sfid). 

d ytarr:8ocretly m k -  S years: Tnklng plcturo 
Ing touatl~er ~mlltl- oldelense estnbllsh- 



u Claas C Jclonu: I>olng vnrlous no18 
m wlth respect to nntlonnl defenso In- 
m 
m lormntlon: no lorolgn wont ncea9- 
.d 

0 
mry: co~~~munlentlon to porsorl not 
ontllled lo recolvo i l  In rockless 

4 disrcgnrd of )otontlnl Injury to  
nntionnl securfty. 

'0, 
,- 

No spociac provision on lnchonto 
offonso. 

cinod n~llitnry I I I -  
fo rmul lo~~ l o  per- 
sons not cnlltled lo 
rocolvo II: ~lat\ of 
snrno to projudicu 
of U.S. inlorcsts 
(IRf798); (2) com- 
~ n ~ r ~ ~ l c n t l o n  (11 
tlntln~~ul tlolo~~so 111- 
f o r n ~ n l l o ~ ~  tcr orlo 
no1 rnllllod to 
rocpivn It (18/703 
(d)); n4nlninp and 
Imnni l l l~~u l o w  
fn i lur~  to du1iv6r 
OII demat~cl 
to  Ullilntl Htntos 
(18/7iU(c)); per- 
milting sumo lo 
be u r ~ l o w l ~ ~ l l y  re- 
m o v ~ t i  (1tm:w)), 
lnlluro lo report re 
rnoval of snme by  
another (ln/W(n). 

10 yearal$lO,000/hott1: 
Conspirncy, with 
overt nct lo commlt 
(1) (1~17IC((IO). 

torn1n11011, nnd com- 
mu~~cntlol:  11 to one 
not onlitlad to 
rocolvo it u8lug It 
lo benod foreign 
untlon rotnlninp It 
wit11ot;t rlgllt, o r  
I,olnp corolovv wlth 
ros1)oct 1.0 It (Omclnl 
8acrots Acl. 19ll). 

8oc. I l l b l l I l s l ~ n n d I b ~ ~  cln~~lflcd 111- 10 t(rarul810 OM) both: ... 
formnllon. dlsr~unlin'csl/t,n l ro~u 

Class C Iclony: T ~ ~ t o ~ ~ t l o r ~ n l  cornmunl- olllco: (I) ~rmjrloyoo 
cnllou of cl~usllled Inlormn~lon by of U.S. c o ~ l ~ ~ n u n l -  
publlc wrvnnt to forolgn govern- cnllnu clusslllod ln- 
m n t  or Cou~munlst  orgnnlzutton. lor~nnllon 110 know8 

to Im cl~rsrifiod to 
forclgn n$:flllt or 
morntrt',r of Cornmu- 
11isl orpnt~lznllo~~ 110 

2 years ad (or main 
orenac nltempt 
solidtntlon, inciio- 
mont (Omcinl 
8OCrOt.S Act, lW?U). 

cc~rrylng on ~ ~ c t l v l t y  cnl or p n n o ~ ~ n l  lufor- ~nonlti, elc., If uggrn- 
111 Sweden to obtain msllon for benefit of vntlng clm~~~nstnnces;  
rnllltrrry or o t l~er  fomign sl,nte (R/DIn); simplo tlotantlon: 
I~~lonnnllon mvo- In war, ~rul l~wlul  otl~orwlso (XI I/llOn). 
lntion of \vl;lch dlssomluatlon of 
to tho forclgn nlllltnry Inforn~ntlon 

P owor cnn produco (8/D2). 
Ilhrln lo unoll~or 

lorolpll nppllos 1)ower: lo I~~torma-  

tlon nbout crsonnl 
n i ~ r s  (1!1/~'j'. 

--------...........----- Mazimum /or eom- -- 
pldd offenao: 
attempt. Less thnn 
lor mnin offonso, 
110 moro than '2 
soars: Propnrntlon, 
co!ijlrncy (19110, 

... 10 ytars: IJnluwful dis- I8 veer#: 1XwIos11ro ot  
closuru of ~ t n l o  yocrot Inlorrnnlion OII  fiaerot 
Illo 1orclg11 n1nl.o. or of stntoor rights In 

 or Is cn~aod: 3 stnlo ( I n c l u d l ~ ~ ~ o c o -  
yonrs. 01I10rwko. I no~nlc). 
your l le~~lgoll t  dls- 3 yosrrt lI 11w?Iigo111 
closum: I'o~~nlllur (XI1 IIffJ). 
lncronsod b y  H It 
socrnt co~~fltlod to 
porpolrntor i ~ y  i ~ l s  
omco (~1100). 

I~llorrnallo~~ r ~ :  rotlos 
lo IloTSoIl not 1.11- 
lllled to rccolvc I1 
(181705). 





It Is forl~lcltlo~~ (other vlolntlons to 
he rrgulutory ollot~scs). 

No sprclllc provlalora on lncllo~ls 
ollensu.. . . . . . . . -. . -- --  - - -- --- - 

Sec. I118 10 ycnr#/llO.WX)l~A: 
Clans C/elony: Ilnrl)orl~lu or con. 1 Iurl)orl~lg or con- 

c o n l l ~ ~ ~  ollrn&v or potc~~tlul  I~I 'UIIII  spy or o- 
oRcndor with rmpect to t m m n ,  tolltlnfllpy (18~702) 
esplonngu, snho a or presl- 111 wnr, l~nrborlr~g 
dunllal ~luanl~l%on. or c o n c ~ l l n ~  one 

who cuusva or In- 
k n &  to (I) cause 
Ir~ubordlnntlon In 
A r n M  F o r m ,  (2) 
obstruct U.6. re- 
crultlng service, or 
(3) convey Ialse re- 
ports to Interfere 
wllh n~llltary op- 
unlllon (1M/?388). 

7 VmrnNll .WfI/ho,h: 
Cor~c~u~llt~l:  I I I I ~  not 
repor t ln~  trnltor, 
hy pcrrso~~ owhu 
nlleglalae (IrY.ZW). 

Sac. IllU-Alcllng deserters .......... 3 ycars/$d,000: ICntlc- 
Clarr Cfrlany or Clara rI mirdemeanor Inu clcwrtlotr; hnr- 

dependlngon whothor wnr: Inton- I~orlng dnwrtrrs 
tlonnlly os~lstlng lnornber of m o d  (1811381). 
fortes lo d m r l  or uttempt M do- 
wrt, conmllng or nsslstlng descrtcr 
to nvold dlacovnry. 

co~uruu~~lcntlo~l:  
son din^ c o n ~ n ~ u n l -  
cntlon to anarny, or  
out of tho mulltry 
othor than la tho 
regular courao of 
tho nmll (MI AppI 
3(c)(11); 110. 

I,f e nad al~solule/or- 
LUure o/poo,ln 
/or/cilrrrs 181 &JU# 
for li/c: Concsal- 
mot11 of MKII 
treuaon (I  nntl 2 
PhII. and hlnr.. 
C.10, 1664-5). 

8 ycarr: llarborln 
spy or p o t o n t d  
spy, psrrnltllng 
splos to assan~blo In 
ono's promlsos, or 
having so harbored 
or rrrnlttctl wlll- 
flll& ~ I I I I I I I ~  Lo dls- 
rim\ ~$, i i in  (Olllolul 
Srrrc~LY Act., 1811). 

(4 years: KIIOW~IIU 11 
porson Is 111)oul l o  
commll tratlson (In. 

ta%o steps to pro- 
vent the crimo 
(8.50). 

Summary conofdfon' 
Aiding, asslsling. 
harboring, concoal- 
ins  a known 
desorter (8.54). 

Ftrniah~nenl asfor 8 veura: I n  war fur- 
, i r a c v  I I I H I I I I ~  snollhr, 
corn fclly: E'niluro tmpport lo unomy 
to  rovoal 111 h SPY (8/87(2)). 
troason, mpfonngo, 
no more than 2 
years U he dld not 
ieallze offense was 
about to  b e & n -  
mltted, but  should 
hnve (2Ul4,15). 





COMMENT 
on 

OFFENSES RELATING TO FOREIGN RELATIONS : 
SECTIONS 1201-1206 

(Agata; October 3, 1969) 

1. Introduction.-The draft approach towilrds offenses relatin to 
foreign relations recognizes that there are sereral areas serring%if- 
ferent policies and they require diflerent rnodes of disposition. Tlie 
proposnl does not attenipt to clinnge any basic forei relations policy, 
Le., what should and shol~ld not be prohibited, anrgenemlly  speak- 
ing, does not attempt to clian re the decision tlint a criminal sanction 
should be employed to effect t 9 i:it policy. The proposal does, however, 
change some pendties, i~ttenipt to make the language and corernge of 
t.he penal pmrisions appropriiite to contempo~:~ry conditions, and 
recommend repeal of sonie obsolete provisions. 

The basic areas of concern are neutrality. international obligations 
to prevent private hostile acts against friendly powers. the pmtec- 
tion of fore1g-n diplomatic functions, protection of the rni ted  States 
in its dealings with foreign powers, regulation of international tmde, 
and pirmy. The different legislative approach each requires is con- 
sidered in detail in the ensuing comments, but may be summarized ns 
follows : 

(a) the transfer of some provisions to Title 22 (Foreign Rela- 
tions and Intercourse) for treatment as regdatory offenses or 
niisdenleanors with only :~ggrmated violations included in Title 
18 as felonies. The traitment of neutrality offenses is characterized 
by this approach ; 

(b) the use of the foreign relations or international law as ect 
o l  an offense US R jurisdict.ionit! haso for :L generill offense in '!'he 
18. Piracy and protection of clrplornatic personnel are character- 
ized by this approiwh ; 

(c) the repeal of sonle offenses because they are either obsolete 
or their meaning and purpose uncertain or  lost by d u e  of to td  
nonuse ; 

(d) the retention of a basic core of offenses in Title 18 char- 
'wterized b~ p i r a t e  hostile acts against friendly foreign powers. 
Tlie provis~on dealing with n~ilitniy expeditions exemplihes this 
conr.ern (proposed section 1201) : 

(o)  the adclition to Titln 18 of feloliies now located in other 
titles. such as the provisions relating to trnde and foreign agent 
~.ogistixtion requirenlents (proposed sect ions 1204 'uld liO6). 

2. Neutrality General2y.-Unlike most provisions of the Crimi nnl 
Code which a? directly concerned ~ i t h  the preservation of internal or- 
der and security and for the most part reflect an individual moral ele- 
ment, legislation dealing with neutrality is essentially regulatory in 

(481) 



nature. Neutrality provisions reflect the effort of the nation to imple- 
ment its obligations under international law and contain measures tp 
assure that control of foreign policy shall be in the hands of constl- 
tuted authority. There are some general statements which can be made 
concerning the principles of international lam gorerning neutrality, 
but these principles even when embodied in conventions and treaties 

orem national and not inciividud c o n d ~ ~ c t . ~  Traditional!y, it is the 
8oty and right of each government to  detennine how it n.111 perform 
its international obligations with respect to its control of individuals:" 
Early 19th centuq- United States criminal legislation on neutral~ty 1s 
conceded to be the origin of n~odern doctrines of neutrality which 
sought to assure that it did not become embroiled in foreign wars by 
virtue of private adventures or the unauthorized acts of public  official^.^ 

United States legislation n-as the model for later British legisla- 
tion' and the source of much of the language in treaties, learned 
treatises and conventions which sought, to state the international law 
of neu~trality.~ JIuch of the language in the statutes, while appropri- 
ate to its times, is strained by today's advanced technology and new 
concepts of political organization and reality.6 The experience im- 
mediately precedina World War I1 undeiscored the basic reality 
that neutrality legiaation or abstract concepts of "international law:' 
would not stand in the way of official government action to protect 
the ~ i t a l  interests of the United States.' There are changing concepts 
of neutrality, and a contemporu international societ.y which pur- 
portedly does not tolerate an abso '9 ute right to go to war may be corn- 
pellecl to recognize that there are statuses outside outright belligerency 
which may justify nation supporting and hnTing an interest in the 
outconle of armed hostilities.$ Thus, changing modes of warfare and 

Nee Research in International Law, Harvard Lam School, Rights and Duties 
of Xeutral; States in 1CTat'al and Aerial War,  33 AM. J .  IRT'L L. 169 (1939) (Draft 
Convention with Comment) [hereinafter cited a s  Draft Convention] for  a n  es- 
tensiw surrey of the issues and international Inw principles involved in neutral- 
ity. 
' Bee 2 OPPENBFI~I, TREATISE ON ISTERNATIOWAL LAW 6157 (7th ed. Lauterpacht 

1953) [hereinafter cited a s  OPPENHELM]. for consideration of the difficulties of 
maintaining this distinction under current conditions where totalitarian states. 
and others a s  well. exercise significant control orer economic and personal actioi- 
ties of its citizens. 
' OPPEHHEIM, 811pTa note 2, a t  031. For general development of neutrality doc- 

t i n e s  in international law. see OPPEXHFXM, id. a t  623-666. For extensire his- 
tory, see SEUTIULTTY, I - D ~ a g  & JESSUP, THE OEIQIKS: 11-PTIILLIPS AXD REEDE, 
TEE SAPOLEOHIC PEWOD : 111-TURLINOTON, TJZE WORLD WAR PEBIOD : IT-JESSUP, 
TODAY ;LVD TOUOBEOW (1935,1930) [hereinnfter cited a s  NEUTRALITY]. 
' Garcia-Alora, Intertrafional Lato and The Law of Hostile Mil i tary Bxpedi- 

tiom. 27 FORD. L REV. ,309, 318 (1958) [hereinafter cited a s  Garcia-Moral ; For 
American legislation enacted during the period 1794-1818, see DEAE & JESSUP, 
S E C T I I . W Y  LAWS, REQULATIONB ARD !TREATIES l@i%1086 (I=) ; for  British 
legislation enacted in 1819, eec DEAX & J ~ s s m ,  id. 12543.3. Bee ale0 FENWICK, 
~ E U T R ~ L I T Y  LAWS OF T m  U h i  STATES (1x3). 

'Comment to Draft  Convention, supra note 1, sets forth language from numer- 
ous relevant sources. 

'See note 2, supra: 8ee ako  consideration of a i r  power in the comment on 
prpposed section 1201, infra. 

' Rep, e.0.. consideration of United States a s  "arsenal of d e m ~ c r , ? ~ ~ "  be for^ 
entry into World War  T I .  11 WUITEXAW, DIGEST OF TNTERSATIONAL LAW 461437 
(1938) [hereinafter cited a s  ~ I I I T E H A N ]  : OPPENHEIY. supra note 2, a t  641- 
C B .  

'A  dramatic example is in the delivery of ,50 "moth balled" destroyfrs to  
Great Britain and the distinction the Attorney General mnde in c o m g  18 



developing concepts of international obligations concerning armed 
I~ostilitics suggest it is neither ~nxcticable nor sensible for  a more or 
I(= pcnnanent body of le&lntion like the Federal Criminnl Code to 
:ittempt to deal wit11 :tngthing more t l lm Tery basic government pol- 
icy on neutrnlity. 

The clpproacl1 of tlic draft  m ~ d  accompanying proposals rrcognizes 
that lrgislation concerning neutmlitg and related foreign pol~cy 
tions is basically regulatory in nature and places in the hands 
execntire the power to steer the course Congress may set in i l  p ~ r t i c u -  
l:w situation. Thus, under current law the determination of when 
neutrality provisions now contained in Title 22 of the r n i t e d  States 
Code arc to be effective is dependent on a proclamation by the President 
that tlic requisite conditions I n  like win,  the details of repila- 
tions concerning trade which :we seen as affecting international peace 
or United Stntes security are subject to regulation promulgated 111 nc- 
cordance wit11 the needs of the situation.1° There are sonic provisions 
in current 1:lw whicli reflect a permanent congressional pol~cg : \\--hen 
the President pro~nulgntes the proclamation referred to a b o ~ e .  certnin 
fin:wciid t r i ~ l s i ~ c t i o ~ ~ ~  are prollibited." I t  is proposed that these prori- 
sions remain in Title 82. 

1'S.C. A !HU to lwnnit delivery of existing destroyers, but not mosquito h t s  in 
the pnlrrss of cwnstruction. For th r  correspondence on this mutter, 8rr 7 ~ I A C K -  
\voRTrl. I)IGEST OF ISTERSATIONAL LAW - m W l  (1%3) [herenfter citrd nn IIACK- 
wonm 1. h'cr 3 I I Y ~ E .  ISTERSATIOSA~, LAW CHIF~LY AS I S T E R P R E ~ ~  ASD . \ P I ~ E I : I ,  
BY TIIF: I'SITED  STATE^ 2235 (2d ed. 1945) [hereafter cited ns HYDE], for corn- 
r ~ ~ r n t  colwerr~ing I'nitcd S t n t e ~  interest in this tmnsnction. For d i w u s s i o ~ ~  of this 
event sro O ~ ~ m r r e r x r ,  arcpra note 2, a t  63,%9!3, whereh the nuthor points cmt 
thnt tlie net might hnve been iriconsistent with "relernnt specific rules of neutral- 
ity R R  they crystnllized in the nineteenth cenhwy nnd in the H a y e  Conventions." 

But it i~ pmbnble tliut tliesc acts were in aceordancr with the lnw of 
ntwtrnlity v icwd in its entirety nnd in  its true historic pempwtirc. They 
wclrt. 11dopt1~1 as i ~ i r n s ~ ~ r e s  of discriminntion ngninst n belligerent who 
lint1 resorted to wnr in violntion of Tnternationnl Law. 

A typical for~nulntion of neutrnlity nhli,oations forbids a neutrnl to pennit the 
use of its territory 11s u "bnw of operntions" for belligerent operations ngninst 
:III enrniy. For clisc.u.;sion of the difficulties with this terni, 8cr IIYDE. id., I I ~  

2-49 ct clcq. For the obligntions of a neutral in narnl and a i r  warfare. ecc Drnft 
Convention. arcpro note 1, generally nncl nt mge  33S : 

'llie follo\ving nets nre nnlong those which may be classed ns using 
nrutrnl terrirom 'ns n bnse of operations' : 

Rcwruiting n m e d  forces ; 
Setting up prize courts . . . 
.\u)nnenting forces of ships or aircraft . . . 
Opernting ugninst enemy crnft from neutral refuges . . . 
I) isse~~~innt ing n~ilitnry infomntion . . . Other acts not here listed 

IUIIS f:111 under the snmr clns+%cntion. 

Sptvil~ 1 zit untions sri.se concerning uw of telecommnnicntions. refueling of 
v r ~ w l s  1111cl ;I hrst of other sitrmtions Lnrolring new t e c h n o l m  nut1 furthrr 
dinngrs in w l ~ a t  nre considered relevnnt international facts and require conxtnnt 
rt.cnnsitlrrntion of the i s ~ n e s  il~rolretl. These a r e  considered in \THITEYAIY, 81lprfl 
note 7. 81t 2'11-230: 7 I~ACKWOHTH. id. a t  3kXM96 (1W.3).  The subject n~nt te r  is 
nq)lrtp with tcr.linies1 rules ns well ns being snbject to the changing interest 
of the nations involved (svr UYDE, wpm note 7 )  not easily rrnscel)tible to long 
r,lrlze gc~~~em~lizr~t ions tippropri:~te for :I Criminal Gocle. For n discussion of 11 
twlir~ic+c~l rul11 involving IS V.S.C. 8 W. w c  note E, infra. 

ZZ U.S.C. # 4-41. 
10 ')') - 1I.S.C. 46441. 1034: XI U.S.C. Arr. 82W21 et scq. 



hltl~ough there are some neutrality offenses in Title 18 which p m -  
ently replpesent "pei+m:tnentl' congrt&onnl policy,. they sllould, if 
retained, bc transferred to Title 22 and rie\vetl as pnrt of tlic total pic- 
ture governing the snpply of armmnents to and other relilt ions ~ l t l i ,  
belligerent forces." Thus, 18 U.S.C. 8 961 (strengthening armed res- 
sel of n foreign nation), 18 U.S.C. 963 (detention of armed vessel) : 
18 U.S.C. 964 (delivering armed vessel to belligerent nation) : 18 
Iq.S.C. a 965 (verified statements as prerequisite for vessel's depar- 
ture) : 18 I*.S.C. 3 966 (departure of ~essel  forbidden for false stato- 
~nents) : 18 V.S.C. 5 967 (departure of ressel forbidden in aid of neu- 
trality), at the least, should be trallsfer~ed to Title 22. The effect would 
be that provisions dealing with conduct which is lawful except for tlie 
existence of belligerency of t l d  party nations would be located in 
Title Pi, grtlded no higher than Class A misdemeanors. Certain :kg- 
pxvated violations would be aded Class C, felonies under sections 
1204 m d  1205 in the proposed &&inal Code. (For  detailed considera- 
tion of sections 1204 and BO5, see paragraph 4, infra.) 

3. 8ections 1,901 and 1902: Depredatiom Against Friendly Powers 
La~mched F~onr  the United States.-The proposed Criminal Code will 
(.011titin provisions dealing with hostile conduct launched from the 
United States against a nation ~ i t h  which it is at pence. Proposed sec- 
tions 1201 uud 12@2 deal with hostile military espeditions and con- 

- - 

"Other provisions in Title 22 deal with financial trnnsoctions (22 U.S.C. 
(I M i ) ,  solicitntion of funds (2 U.S.C. (IMS), restrictions on use of Amerirnn 
portn nnd wnters (22  U.S.C. !j$j 450. 451). Some of tlie language in current lnw 
which dntes froin 1794-1818 is urchnic and obrionsly wns intended to den1 with 
privnteem. Thew provisions should be modernized ~ v h c ~ ~  transferred to Title 
9'2. &'or "prlrritcer" origins of of neutrnlity Inn-, see NEUT~A~.ITP-~IIE 
ORIaIN8. R I I . ~ ~ ( I  note 3, nt  12-1G. 111 addition there arc. some clistinction~ in current 
Inn7 which would be eliminnted if dealt with on a regulatory basis. For  exnmple. 
the distinction between the sale of n war ressel a s  nn object of ronlmerce like 
nrms and nmmunition, subject only to a belligerent's powers concerning con- 
tr:tbnnd, nnd the snle of n war vessel built or, the order of n belligerent should 
not be n distinction of concern to the mnin body of criminal InnT. This is cur- 
rent construction of 18 V.S.C. 5 W nnd wns relied on to support the r i e s t r o y e r  
exchange with Grent Britain (see note 8, eupra ) .  but the Attorney Genernl 
canceded thnt the "distinction. nlthougli of course logicnlly correct. is hair- 
splitting." The sale of snch ressds would be subject to  regulntlon under TL 
1'.S.('. !j 1934 ns a n n s  and nmmunition and prohibited when thew is n presi- 
clentinl proclnmntion concerning the belligerenq of others (22 U.S.C. 0% -HI, 
447). but there is  no reuson to distinguish between the two situntions in terms 
of pennlty or regulatory corernge. For relationship of this issue to "primteering" 
ns the object of the original neutrnl ie  lnws. 8e(: F E s ~ c K ,  THE SEUTRALITY 
LAWS OF THE I!srmn STATES 109 (ID=) [,hereinafter cited a s  ~ E S W I C K ] .  

Por a11 es~tuiple in foreign law, see the Danish Criminal Code which contains 
ii genernl prohibition on riolation of Danish neutrality: 

110b. Any person n-ho gives his assistance to any violation of neu- 
trality iignin~t the Danish State on the part of nny foreign power shnll 
I)e liable to imprisonment for a4r term not esceeding eight yenrs. 

110c. Any person who, intentionally o r  through negligence, con- 
tmvenea any provisions o r  prohibitions that mng have been provided 
by law for the protection of State defenw or  neutrnlity or for the f111- 
fllnlerit of its obligations as a member of the Lhited Sations shnll be 
liable to n fine or to simple detention or, in nggrarnting clrcurnstnnces, 
to imprisonment for 'my term not esceeding three years. (Carsr~n'u 
CODE OF DENUABK (English trun4ntion. Copenlagen. 11)3X)). 

sc.c uko rules of Denm:trlr's neutrality promnlgntcd in 1938, in 1 DEAK 6r JESSUP. 
A C~l.l.EX3'10~ OF SEUTBAI-ITT h \ V S  R E G ~ T I O X B  AND TREATIES OF VARIOUR 
COUNTRIES 470183 (l!H!l) [hereinafter cited a s  DEAK 6r JEESUP]. 



spiracies to engage in espionage, assassination and the destruction of 
property abroad. With the csception of espionage, for reasons ex- 
amined later, they app!y without regard to  whether the other power 
is engaged in war, i.e., is n belligerent. The provisions are broader in 
purpos~ than neutrnlity regulations, but they are also important in 
protecting neutrality. 

Section 1201 makes the organization or promotion of a militar? es- 
pedition assembled in the Thited States to engage in armed hostilities 
against a foreign nation wit11 which the Knited States is at peace a 
Class C felony. The section is intended to modernize current 18 17.S.C. 

9G0:3 which provides : 
Wloever, within tlle l h i t e d  States, hon-ingly begins or 

sets on foot, or provides or prepares n means for or finmishes 
the money for. or takes part in. any military or naral es- 
pedition or enterprise to be carricci on from thence against 
the territory or dominion of any foreign prince or state. or of 
any colony, district. or people with whom the United States 
is at peace, shall bc &led not more than $3,000 or imprisoned 
not more than three years, or both. 

18 U.S.C. 8 960 both supports neutrality when others are engaged 
in Tar. and implements an international obligation requiring a nation 
to prohibit the use of its territory as a base for launching attacks 
against, mother nation with which it is at peace.14 

The essence of the offense under the clraft (as is true under current 
lam-) is the prohibition of an expcclition organized in theUnited States 
n-hich is intended to be launchec? from the United States to engage in 
nrmecl ~{olence of n political nnt.ure. 

Tho prodsion is limited to organizing an expedition assembled in 
the Tinited States or promotingit by joining i t  or by proriding i t  wit: 
substantial resources in the United Sti l ts  or by providing the eupdl-  
tion with transport~tion from tlie United States. The concept of an 
expedition assembled in the United States distin,pislles it from those 
cases in \vhich there is basic all^ a comnercial transact.ion i n ~ o l r h g  
the sale in the ITnitecl States of goods or arms to a military group orgz- 
nized outsicle this country. This is roijsistent 16th current lavi. See 
r11ited Sttrten r. T ~ w n b d l .  48 I?. 99 (S.D. Ca1. 1891). It leaves to 
other pro\-isions the regulation of such trade within the United Statej: 

laPee gexerall?/ Curtis. The Law of Hostile Militory Expeditions as Applied 
by tkc TTnited Sfntcs, fi AM. J. IKT'L. L. 1 (1914) : for the need for  modernizntion 
of the international law principles and language and coverage of I8 U.S.C. $960, 
we. e.g.. Garcin--Morn. srcpra note 4: stntentent of Attorney General R e u n e d ~ ,  in 
WHITEMAK, w p r a  note 7, a t  231.1s U.S.C. $060 wns enncted in 1794 substantinllg 
i n  its current form (Act of June 5,17M, $ 5. 1 Stat. 381). The original neutrality 
~movisions a re  r ~ n t a i n e d  in 2 DEAK & JESSUP, srcpra note 12, a t  1059 et seq. 
" See 3 HTDE, sripra note 8, a t  2254 n.2 : 

I t  should be observed that this brond ol~ligation is  not attributable to  
the law of neutrality. It exists whether the foreign State be a t  war, or 
endeiivoring to suppress unrecognized insurgents, or enjoying freedom 
fmnl m y  internal disturbnnce. 11 hns not l w n  ns a neutral tha t  the 
Vnited States has nlost frequently felt the burden of this particular duty. 
I t  may be noted that  8 8, title V, of the Act of June 15, 1017, 40 Stat. 
22.3, 18 U.S.C.A., 8 2.5, like the earlier law which it nrnended, is not 
limited in its operation to occasions =-hen in the course of a war the 
Tnited Stntes is n neutml. 

See also report of the C ~ m r n i s ~ i o ~ t  of Jurists of lm, 011 Art. 46 of 
the Rules of Aerial Warfnre, 4 m . J .  XXSIZ ,  Oflciol Documente, 12, 37. 

See oleo FENWICK, 8upra note 12, nt 82-83. 



(e.g., 1s U.S.C. $8 961, 963, 964, mentioned in  pamgmph 2, supra). 
and does not purport to 1-eg11ate the supply or the joining of such 
espedit.ions outside the United States. Corerage of those outside the 
United States who conspire to ctli~se the assembling of an expedition 
within the rnitecl States is left to resolution xs a jnrisclictional issue 
(section 208 (d) ) . The requirement that the espedition be organized in 
tho Vnited States excludes froin this section the conduct of a foreign 
IT-arship ~ ~ h i c h  enters a domestic port. and engages in hostilitie after 
it leaves the Tnited States port. Current law treats this separately (18 
TT.S.C. 961). It is arguable thnt this condwt could be treated together 
with the launching of hostile nlilitaq expeditions fmnx the United 
St:ttes unclrr proposed section 1201. Howel er, there are other issues in- 
rolred in the w:\rsllip case, such as the f i ~ t  warships may lx permitted 
to enter :~nd depart our ports. and the further fact that. supply of such 
s h i l ~ s i s  not wholly prohibited. Thus, coverage of these situations is 
better left to reg-ulatoq provisions go~erning neutrality, the use of 
ports and the sale of goods to belligerents. (15'ee paragraphs 2 etcput, 
and 4, infru)  . 

'l'lle term "expeclition" has been construed under c u w ~ n t  law to be 
an bborg:uiized force" 'as cdistinguislied ffrnl a group of indiriduals 
not o t h e r ~ i s e  organized into a fighting force who t ~ a v e l  abroad to- 
gether to join a foreign inilitaq Eorce.l5 Tha draft resolves the issue 

l6 Fnited Statca r. Tnrcscher, 233 F. 597, %X3-600 (S.D. S.P. 19163, distinguishes 
other situations : 

Thus n most completel~ organized m i l i t a q  detachment of s u l d i ~ r s  march- 
ing from a neutral into a belligerent country, s < m p l ~  to march in and 
then out again. without threat or purpose of attack in any direction 
upon the belligerent, o r  upon any of its institutions. while it might 
impinge upon international neutrality regulations, would not, i t  is 
belirrcd, contral-ene the statute; uor would a wholls unorganized and 
irresponrible nloh of persons going from a neutral into a belligerent 
state, v i t h  n purpose of committing depmdntions upon the latter's mili- 
tary i n s t i t ~ t i o ~ ,  alone constitute nn infringement of the statute. But  
if there be a preconcerted plan of operations, with leadership, nnd a 
co-ordination of men and arms and munitions and other means for 
nttacking the armies or navies of the belligerent, or crippling or  destrqr- 
ing her military institutions, set on foot for  the purpose and with 
the intention of so attacking the belligerent nation in either aspect. 
and  t l t e reb~  to render aid and assistance to the enemy. the military 
enterprise or expedition contemplated by the statute would seem t o  be 
complete. 

A recent stiktexnent which reflects the case law and State  Department attitudes 
on the issue was occasioned by the problems raised by the conduct of Cuban 
fefllge~s in the United Stntes: 

There is nothing criminal in an individual leaving the United States 
with the intent of joining an insurgent group. There is nothing criminal 
in several p rsonz  departing nt the same time. 
T h a t  the law does prohibit is  a group organized ns a military expedition 
from departing from the United States to  take action a?; a military 
force ttgainst a nation with whom the rni ted States i s  a t  peace. (State- 
ment of Attorney General Kennedy, in WHITEMAX, supra note 7, a t  231.) 

Scc y o t r w l l l l  FENWICK, 8i6pra note 11. a t  & I 4 7  ; cnses and other nlaterinls in 7 
NOORE. DIQEGT OF I~TTERSATIONAL L.4n- # #  I:%, 1300 ( 1906) [hereinaftrr cited 
a s  ~IOORE] ; H~CKWORTH. xlcpra note 8, nt section C*. Concededly, the line hns 
k e n  difficult to  draw between departure to enlist in foreign armies and the ship 
ment of mmiitions in ordinary conlmerce or a s  part of an expedition (rcr Fn- 
TICK, supru, note 12, a t  86). but the cnurts have been denling with the issue 
effectively and there is no indimtion that further statutory definition wouid aid 
solution. 



of whether to ~rohibit inclirirluals froni leaving the Fnitecl States 
with intent to 1 ecome pint of :L foreign military force in favor of 
current larr which imposes no s11c11 prohibition. TT7hether or not this 
tmditiond tenet of 1-nitecl States foreign policy, recognizin 
diridotl's riglit to g) abroad to fight in a cause m which he &$% 
slloulcl be niaintained is a basic foreign policy question not deemed 
an nppropria,tc subject for cllnnge l q  tllis Comniission on the basis 
of m y  crinliiial law principles.'" 

Consideration was given to Further defining "espedition.': No def- 
inition appears in the current stntnte, ancl the eridence is that there 
is need to afford an opportunity for judicial construction adapting the 
term to the various forms an "espedition" may take. Therefore, the 
draft contains no limiting delinition of espedition whose meaning 
is rendered sufficiently cert?in by reference to t.he policy it seeks to 
implement as reflected in pnor  cases ancl international law concepts." 
Howerer, the draft does expressly resolve one issue relating to the 
scopo of "expedition," conceniing which some d o ~ ~ b t  has been ex- 
pressed. It pmhibts 1:tnnching alr attacks from the United States 
whether or not the project would otherwise constitute an "espedi- 
tion." It is likely such conduct \roulcl constitute an  LLenterprise" under 
18 V.S.C. $ 960.18 Since "enterprise" is here e l m a t e d  from the of- 
fense for other reasons, it was concluded that this type of attacli, 
ewn  though it involves only one person, is still a military expedition 
hi the context of modern vmrfnre, is.? a force ready to engage in 
military actirities consequent upon its organization in the TJnited 
States.Ig The provision is intended to cover illissiles, aircraft and 
poisonous substmces launcl~ecl or transmitted througli the air from 
the T'nited 

'"I recent statement bx a United States official in the Cuban refugee situation 
c.orrectlj- states the underlying philosophy of the current law a s  originally 
enacted aud follon-ecl by the United States government: 

Serond, the neutrality laws were never designed to prevent individuals 
from learing the United States to fight for a cause in which  the^ be- 
lirrerl. Therc is nothing in the neutrality laws which prerents refugees 
from Cuba fro111 returning to that co~intrj- to engage in the fight for  
freedoin. S o r  is nn irrdiridunl prohibited from depnrting from the Knited 
States, with others of like belief, to join still others in a .wand c o u n t q  
for a n  expedition against n third countr;r. (Statement of Attorner 
General Kennedy, in  WHITEMAN, supra note 7.) 

For cor~zideration of contrary views and the problems raised by  so-call& Chinese 
volunteers in Korea and its ilriplicn tioris for international law. see Rro\~-nl ie, 
T-olrrntcers atid the Law of Wnr and Xeictralit~, Z IST'L & COUP. L.Q. 570 (19X3) ; 
Garcia-Mom, supra note 4, a t  325331. See fllso discussion of unlnwfd recruiting 
nnd enlistment i n  foreign armed forces. paragraph S. itlfra. 

"See i HacL~corth, nlcpra note 8: hIoom, sripm note 15; OPPESHEIV, mpra 
note 2, nt sections 330-..732. 

" See, e.g.. liniiad Statca r. Sander, 2 4  F. 417, 420 (S.D.S.F. 1 M T )  (dis- 
cussion of h m t h e t i c a l  bombing of Mesico City by single pilot departing from 
Sen- Yorli) ; but cf. Uliitrd Statex r. Ram Ghal~dra, 254 F. 63.5. 636 (S.D. CHI. 
1017) (refusal to commit court on the issue). 

"Although comnlentators h a r e  stated a belief thzt  such conduct would 
constitute hostile expeditions, there is still doubt concerning the precise =ope 
of internwtio~ull obligntioris c~ilcwriing a i n m f t  See W n m l r l s .  supra note 7, 
a t  232-233. 

'Cf. IS U.S.C. 5 W2 (dealing with outfitting and arming a ship), n prorision 
inteud~rl to deal with prirnterrs (ace r ~ ~ ~ ~ ~ ~ .  sripra note 12, a t  71). To the ex- 
tent i t  inrolres the assen~bly or orgwdzation of a hostile force, i t  is corered 
by proposed section 1201. In  addilion, those facets of 18 U.S.C. $ N 2  which 
a re  basically trade profisions would be covered by proposed section 1204. 



The proposed section applies to both internal and international hos- 
tilities, thereby prohibiting the use of United States territory as a 
launching pad for d l  militnry operations of n politictil nature. (~Cee 
definitions of "foreign power" in proposed section 1201(2) (a) and 
"amled hostili~ties" in proposecl section 1201 (2) (b) ) . Current lam- pro- 
hibits an expedition %gainst the territory or doruinion of any foreign 
prince or state, or of any colony, district, or people nit11 whom the 
United States is a t  peace." The draft prohibits a purpose to engage in 
"armed hostilities," i.e.. internationnl Tar. civil war, rebellion or in- 
surrection, against a "foreign n&ion," which is defined to  include un- 
recognizecl gorenunents and factions engaged in civil war, rebellion or 
insurrection. Thus neither existing governments nor rebels may form 
expeditions on United States territory. In  aclclition. express reference 
to tlie Erinds of "armed hostilities" embraced by the statute denotes the 
political nature of the action, disthguishing it from actions by or 
against bandits." 

The offense is g r d e d  a Class C felony; current l a v  authorizes 3 
years' inq)risonment and R $3,000 fine. Thus, felony status of the of- 
fense is preserved in the proposal.22 This is justified primarily in terms 
of deterrence. Minor penalties may have no significance to militmy 
adventurers and the conduct, if undeterred, could hare a serious im- 
pact on American foreign re1 a t' ions. 

Proposed section 1202 prohibits conspiracy in the Vnitecl States to 
engage h specified "conduct hostile to a friendly nation" with which 
the United States is at peace provided a conspirator performs an act 
within the Tinited States in furtherance of the agreement. The pro- 
hibited object of the conspiracy is hostile conduct to be committed 
in t*he terlltoyv of a foreign nation. "Cond~ict, hostile to a friendly na- 
tion" is defined to include espionage in behalf of a belligerent (subsec- 
tion (3) ) ; politic.al assassination (subsection (b) ) ; and property 
offenses (subsection (c) ). I n  substance, sec.tion 1202 embmces matters 
now covered by mili taq "enterprise" under 18 1-.S.C. $960 and prop- 
erty depredations under 18 1i.S.C. $956. 18 TT.S.C. $8 956 and 960. 
\d~ich it replaces in dlole  and in part, respectirely, antl~orize impri- 
sonment for 3 years. The off mse under draft section 1202 is n Class C 
felony. 

Section 1.202 conkinues to i~nplelnent an obligation presently recop- 
nizecl by the Tjnitecl States to prevent its territorj from being used as 
i1 lwse for specified activity against foreign governments and for the 
conlmission of b'coni~non crimes against life or property" in which a 
g.oren~ment, as distinpuislled from an individual. is the object or is in- 
tmately i n ~ o l i - e d . ~ ~  I t  is a comllnry to the principle requiring sup- 
pression of l~ostile military expeditions covered by proposed section 
1201. -- .. 

The section is limited to conspi~.ncies, as distinpislled from indi- 
I-idiial concluct: but it. is recognized that jnstificat~on of the distinc- 
ti011 presents :i close cpestion. The resolution in f a ~ o r  of the limitation 
to conspirncy takes into account that conduct by :~n indiridual in tlie 

See nmm, supra. note S st 22.X. 
TTnder cnrrent Ian-, the 0ffQllW is  a felony by virtue of t h ~  authorized term 

of imprisonntent esceeiling one year (14 TJ.S.C. 5 l ( 1 )  ). but as o r i d r ~ a l l ~  enacted 
i n  170-1 with the same pennlty ns in cnrrcnt law it wits designed a .'high misde- 
meanor." See DEAK EE JESSV, 8upru note 12, at 1081. 

1 OPPENHEIM, '~'BEAI'IIE O x  INTEENATIORAL LAW 260-261 (7th ed. Lanterpacht 
1928). 



United States will be either in aid of another's condyct outside the 
United States or, if he intends to act alone, i t  r i l l  constlttute only prep- 
aration or possibly ntte.nnpt within the Vnited States. A person who 
:lids nnother wIio is outside the United States would be covered by 
proposed section 120.2 because there is likely to be an aoreement, not 
m e r e l y r l l e l  action. The fact that one party is outsize the United 
States ocs not mean that an iigreenlent was not in the 'CTnited States, 
if the other party is within this countr~.  On the other hand, to cot7er 
a person who merely departs the T'nited States with an intent to en- 
gage iii the prohibited condnct without haring entered into an agree- 
~nent, creates a serious danger of abusire prosecution for the men? act. 
of travel with proof of intent, b a d  on the assertion such conduct con- 
stitutes an attempt to kill or engage in other rohibited conduct. In 
iddition. the current law concerning property gepredutions is lin~ited 
to conspirncy (18 U.S.C. $ 956) ancl no difficulties with this limitntion 
haw been demonstrated under that section. Further, despite some ju- 
dicial Inngmge that ';enterprises" under 18 U.S.C. g 960 may involve 
only one person, in pmctice t~he cttses hare involved more than one 
p 0 ~ 1 1 . ~ '  

Proposed section 12@2(n), which essentially describes wartime es- 
pionage, is intended to corer conduct now covered by '-enterprise" 
under 18 U.S.C. 5 960. Subsection (a) ,  together ~ i t h  subsection (b) 
(;is\ssinntion) and subsection (c) to the extent it corers  sabot:^ 
minnta the need for the indefinite fern1 '.enterprise" with 11.0 
current covernge. The clifficultlcs w t h  "enterprise" nre conslclered 111 

the JCstendecl Sote on Military @hterprise Under 18 U.S.C. 5 960, 
infm. 

Tho proposnl requires an intent to reveal national defense in for mi^- 
tion, tcrniinolog-y which is usecl in the proposed ?omestic es~ionage 
statute (section 1113) and which willserve as a basls for applymg this 
pro\-ision. 

TIM conduot must he in nicl of international ~ a r  against a foreign 
mtioii with \~hic11 the United States is at peace. I t  was concludrd thnt 
it was not mew coincidence that. the reported cases on "enterprise" 
i~ivolvccl existing intem~~tional w w  situations as distinguished fmm 
cases of peacetime espionage.z5 The contours of an obligation of one 
nntion to protect another from damage unrelated to treqty or neu- 
tnility obhptions or  acts of hostile military expeditions are unclear. 
Even with respect to propert7 clestmction? until 1917 t.lie United States 
criminal laiv afforded a fore~gn nation no protection ngainst desfruc- 
tion of xoperty in another nation unrelated to nlilitary host~l~tics.~" 
I n  the ifbsence of an)- demonstmtecl need, it was concluded that pro- 
tection of foreign powers from espionage should be limited to con- 
duct in :d of cxisting war. 

" In ndtlition. there is n genernl nssumption underlying internatio~~al law obli- 
gntionri thnt ":in itldiridr~al ncting alone cannot s~rionsly threaten the ~ ~ n c e  
11nd xvnrity of n fornip  state." Gamin-Mom, etcpra note 4, nt 315. 

')Srco, c.8.. i ' ~ i i t r d  Btc~tca r. Snndcr. 241 F. -117 (S.D. N.Y. 1017). 
" Scc. c.8.. United Stntca v. Bopp. 230 F. 723 (S.D. CaL 1910) (quashing indict- 

nwnt nlleging plnn to blow up bridges in Cnnadn where there mas n failure to 
nllege ~ ~ ~ i l i t u r y  chnrnctrr or purpose of the plan). Although ernminntion of the 
It*gislatiw record tlitl not reveal the purpose of what is now 18 F.S.C. 6 950 
(cwnsl)irncy to injure property of foreign gorermuent), its ennctnlcnt in 1017 
sttgg(*st~ i t  wns n response to the problem presented by I topp,  rrrpra. Act of 
dune 15. 1917, c. 30. tit. VIII. 3 5.40 Stat. 226. 



Consideration was given to whether or not pro osed section 1202 (:I) 
should corer all :irmed hostilities, includin re ellion, :ind not just 
international mar. I t  was concluded that suc $ I corerage xwuld not be 
:ippropri:ite for espionage offenses involving foreign nntions. The 
question of n-lietlier a nation is in a stute of rebellion or insurrection 
involves il question of internal lam for the foreign state and its cover- 
age llnder proposed section 1202 would require the United States 
Federal courts to make this determination. This co111d inrolre the 
courts in delicate questions, better left to  the other bmrlcl~t~s for deci- 
sion. Tllerefore, it is recommended that the,provision be limited to 
international war, but if all nrmed hostilities are included they should 
be only silch hostilities as :ire declared to be such by presidential or 
conpressionnl proclamation. Thw, t i  court need not decide if tlie 
decision by an existing government; lo learn. the secrets of its inh:11)- 
itants (perhaps, in revolt) is espionage or is nuthorizecl. 

Section l2@2(b) is limited to conspiracies to kill foreign public 
officials abroad on account of their official functions" Thus, i t  covers 
essentinlly politicnl nssi~ssi~li~tions wliich, in the absence of treaty? is 
the prim:iry interest the IJnited Stntes would lime in reventing 6 homicides abroad. -ilthough there are no cases on the su ject., it is 
likelj that when n war or rebellion is involved such conducted is coy- 
ered by '*enterprisev under 18 U.S.C. $060. Even if this is an addi- 
tion to the current law, it is j~st~ificd b~ tlic* increased use of this 
 neth hod of political conduct iulcl because it 1s so clczu-ly contrary to law 
:mywhere, little difficulty should arise in enforcement of the section. 

Section 1802(c) replaces 18 U.S.C. 8 956, wliich prohibits a con- 
spiracy,  itil ill in tlie United States! to injure property of a foreign 
go~ernment or certnin public f:~cilit~es located al)ron~1,2~ mid also covers 
the sabotage activities which would be corered by militmy enter- 
prise under 18 1T.S.C. Q 960.2" Seitller the proposal nor 18 l?.S.C. 
cj 956 is limited to "military pu r ." Both recognize nn obliption 
to prevent deprednt.ions launch from the United States which haven 

Such condnct could be covered by a geneml provision such a s  section 105.20 
of the Sew York %vised Penal IAW (JIcKinney 1967) : 

9. An agreement made within this &ate to  engage in or c.nuse the 
performance of condnct in nnother jnrisdiction is punishable hcrein as  
n wnspiracy only when si~cli conduct woulrl ronstitntr n c-rin~e both 
under the laws of this stnte if performed herein nncl under this laws of 
the other jnrisdiction if performed therein. 

It wns conclnded that, in the absence of treaty, the rn i ted  Stntes need not 
assume .w broad a n  o1)ligation which by i ts  terms might include urdition laws 
cu~d regnlntory offenses. 
" 18 U.S.C. $956 : 

( a )  If tFTo or  more persons v5thin the jurisdlction of the United 
States conspire to i n j m  or destroy specitic property sitnated within n 
foreign c o u n t v  and belonging to a foreign government o r  to any politi- 
cnl subdivision thereof with which tlw United States is a t  peace, o r  
any milroad, mnal ,  bridge, or other public utility so sitnated, and if 
one or more such personi; commits an nct within the jurisdiction of the 
Pnited States to effect the object of the* conspirw.v, each of the pnrties 
to  the conspiracy shall be flnrd not more than $5.000 or  imprisoned not 
more than three yenrs. o r  both. 

(b )  Any indictment or information under this uection shall describe 
the spccific yro~wrty which It was the object of the conspiracy to in- 
jure or destroy. 

a Sre. e.v.. United Rtatcs r. Chokraberty, 244 F. 287 (S.D. S.T. 1917) : United 
Stafea c. H a m  Chandra, S-4 F. 6% (N.D. Cal. 1917). 

Sec note 26. supra. 



public ~ i g n S c a n c e . ~ ~  Both protect against the destruction of property 
beloiiging to a government wit11 wh~ch the United States is at pee, 
but the proposal ;I lso protects such propertj- against theft and tamper- 
ing. Both protect against the clestl-uctjon of public facilities, with 
section 1%2(c) relylng on the i lehitwn of "rittil public facility" 
in pro1)osed sect ion 1709 (c). The proposnl deals with properQ- out- 
side the Cnited States which belongs to n government with which the 
United States is ut peace or if it is a rital public facility, it. must be 
situated in a country with which we are a t  peace. Tile first part, which 
is concerned with property belonging to u forei~m gover-nment, docs 
not limit the location of the 1)ropelty to :i nation wt11 wllich we+:ire 
at  pace. I t  is unclear if 18 U.S.C. $956 requires i t  be located ~n !I 
natlon with which we are a t  peace. The proposiil, while accepting t h ~  
1imit;ltion where property not owned by the government is cqncerned 
(rital public facilities), would also protect property belongmg to n 
friendly gorern~nent located i n  a nation with 11-llich we are at war. 
Thus, a conspil-wy to blow up Country 9 ' s  embassy located in Coun- 
try B, when we are :it war with 1,' but at  pence with A, would lx pun- 
ishable under this section. 

Proposed section 1202(c) requires the conduct to be a felony if the 
property involved w s  situated in the United States. This restriction 
elinlinutes minor depredations iind by relying on other provisions of 
the proposed Code provides :1 rendy guide for defining the conduct 
condemned under this section. The grading of the other Code pro- 
visions is not ado ted, howvcr, because the gravamen of the offense 
is the "foreign re f stions" elenle~~t and not the hann to the property. 
For exnmple, the tampering or tlesti-uction of property might be snbot- 
age, :t Class A felony, if clirectccl against the United States. While 
"sabotage" pro\-ides n basis for clehmg the conduct, it would not be 
:I Class A felony if directed :igaimt a foreign nation outside the 
United States, but n Class C felony under this section. 

Cousicleration was given to i~lcluding conduct amounting to viqln- 
tions of proposed section 1103 (nrnled insurrection), thereby coverlng 
the facts of some cnses prosemted under 18 U.S.C. g 9Ci0.32 This was 
rejected on the grounds that the specilic conduct, not amounting. to 
launching a hostile military expedition or espionage, or  assa%mat!on 
or property destruction, theft or shipment of munitions in ~ l o l a t ~ o n  
of otl1c.r prorisions of law, would involve the Federal courts in essen- 
ti:dly political issucs of the status of parties and the likelihood of the 
commencement of rebellion, and could involve essentially speech 
under circumstances where the siEnificaiit evidence is abroad and, 
perhaps. not suwe ~t ib le  to the insight of a court in tlie United States. 
The issue was reso \ \red so that a question of whether :a gowrment-in- 
exile is leading n rebellion in n loreign ntltion within the meaning of 
proposed section 1103 would not be presented to a Federal court under 
proposed section 1202. 
4. ,f'ecfiom 1904 nnd 1905 : Prohibited Internof ionul T?.ansactium.- 

Regulntion of foreign transactions is an importnllt instrument of mod- 
ern forcign policy, Hegulntiou may bc 1111 element in protecting neu- 
tralitg or nntion:d security or :t means of leverage to accomplish inter- 
national goals. Current provisions are scattered throughout the United 

One reported prosecution involves n conspirac~ to blow up a bridge in Zam- 
Mil. Tiuitccl Stale8 v. Elliot, 2GO F. Supp. 31s (S.D. N.T. 1967). 

DScc the Extended Note on Milltnry Enterprise Under 18 U.S.C. 5 960, infra.  



States Code and generally speaking do not discriminate between minor 
and serious violations for tlie purpose of grading offenses. Most are 
presently graded ns felonies and so~iic iiuthorize penalties up to :is much 
as 10 years. Proposed sections 1'504 and 1205 seek to identify those pro- 
visions for which felony treatnient for aggravated violations would be 
approprir~te and tlie proposed sections further specify what con- 
stitutes an :~ggmvatecl violation. 

(:r) Section ZN4: w k l d i n g  7azm r*egri?ating $ n f e ~ w f i m t d  tramac- 
tione. Section 1201* deals with violntions of: 2.2 U.S.C. 5 H7(c) (fi- 
nancial and arms tmnsiictions with klligerents) : 22 U.S.C. g 287c(b) 
(support of r n i t e d  Sations Socurity Council Resolutions) ; 50 U.S.C. 
-1pp a :3(i1) (nnlicensed trading with the enemy) ; 50 U.S.C. App. 
8 2-405 (exports to conunu~l k t  donlinated nations nnder the E3- 
port Control -1ct). Under the proposal. these provisions would retnam 
in their pirsent thles  rid riolntions would be nlisdemeanois or rcgula- 
tory offenses (section 1006): or Class C felonies u n d e r p o s e d  section 
120-4 if tlie specified a g p r a t e d  circumstances exist. e circumstances 
specified in section 1204 focus on culpability of the actor and hnrin to 
the rcg?il:ltory scheme. Engggi rig in conduct in riolation of the specified 
laws "with knowledge that his unlan?ul conduct sibstantially ob- 
structs, impairs, or perverts the :idministr:ition of the stiitute or ~iny 
gorermuent function" or with intent to conceal a transaction from tlie 
enforcin r ilgency would constitnte n Class C felony. The obstruction 
aspect ok section 1201 p:irallels draft section 1301 ( hysical obstn~e- 
tion of gorer~~nient  functions) but does not require t \ e obstruction to 
be LLphq-sical:' and adds the requirenient of substantiality. The latter 
requ~rement will permit judicial development of factors discriminnt- 
ing between felony ant1 regulntary treatment. Thus, a failure to file 
a minor form ord~nnrily would not be a si~bstantial obstruction. The 
key to constniction ~ o u l d  be related to the harm the datute is designed 
to prerent. Consideration was given to nw in the draft of the phrase. 
"substantinlly impairs implementation of the policy which the act in- 
volved was designed to serve." Concern thnt s11c11 a fornmlation wo~dd 
be deficient for vagueness was a factor in the i1d.o tion of the draft 
I n n y a p  which is a common fonnul;~tion.~~ Cons1 cf emtion was glren 
to g m d ~ n g  classifications based on the amount of the tnins:iction and 
T\-hether or not the actor was engaged i11 the business of f o r e i p  trade.=' 

*The Study Dnlft version of xection 1204 also corers 12 1J.S.C. B 9Bn and 
.iO 1J.S.C'. l l ~ .  .5(1)). 

"With respect to the term "substantially" see the npposite comments on 
"seriously" hi the comment on sabotage a t  note 8. 

*Enrlier rersions of the prohibited t r ~ t d e  provisions would hnve disrrimi- 
n n t ~ l  k t w t w i  felony and 110nfe1ony I X I I I ~ I ~ C ~ ,  by liniiting felony cou(1uct to the 
serious harm to be nvoided, and explicitly identifying the felony conduct ns by 
specifying the prohibited tra~t-sictions: 

5 -. rlrohihitecl Tndc With I{elligerents. 
(1) -1 person is guilts of a Class C felony if he ~ i o l n t e s  the provisions 

of : 
(n )  22 U.S.C. 9-147. by knowingly engaging in trade in arms, 

nmn~unition or i r i i~, ie~ne~~tn of war o r  in n finnncinl trnnsacrion with 
a foreign ~itttion engaged in u m ~ l  hostilities; 

( b )  18 U.S.C. $ 5  9C3. Mfj-965. hy knowingly violating tlie restrlc- 
tioris on the d c p i ~ r t ~ ~ r e  of 11 vesscl or aircraft designntetl in nn order 
issued pursl~ant  to such l~rorisio~ix in reckless clisregarcl of the fact 
i t  \\-ill cause hnrni against which such prnrisions a r e  cllrected. 



These factors were rejected as tlie basis for discriminating between 
felonies :md lesser otfenses becanse they did not necessarily involve the 
culpabilit3- or  the llunn for wllich felony treatn~ent  is reserved in the 
pro )osed Code. 

? h e  standards proposed in section 1204 would permit taking these 
factors into account in deterniining wliether a felony has been corn- 
mittcd. but consistent with the ill~cicrlping policy of the Code, the main 
focus \ ~ o u l d  be on c111pnbilit~- and the substantiality of the harm. I t  
slianld be noted that trans:lctions involving persistently '.bad actors" 
or large aniounts, even if not sul)ject to fclony grncling llncler section 
1204. could be subject to incrensccl penditcs under the persistent nlis- 
rlemeanant provision (section 3003) or  regulatory offense provision 
(flouting rrgidatory autlioritg under section 1006). I n  addition. Title 
18 in~poses no limit on the fines which may be imposed under the provi- 
sions of otlier titles wlk11. together ~ i t h  control over licensing, sllodd 
be si~fiicient to deter violr~tions of these essentially regulatory otfenses 
witliout reliance on a blanket thrrnt of felony prosc.cution. 

(b) Effect o f  sections 1204 a d  1205 on existing neutrality p ~ ~ i s i 0 1 ~ ~  
(18 C.S.C. sj  961-967: 92 C.X.G. u - & Y ) .  Current law contains 
several provlslons which regulate trade in aid of  nel~tral i t r  policy. 
The basic provision, 22 U.S.C. fj 447, authorizes 5 years' impnsonn~ent 
for engaging in trade in ~val. materials or  financial transactions with 
belligerents but do not require a proclamation under 22 U.S.C. &I. 
I11 ndclition, 18 T.S.C. $ S  !Nil, 962 and 364 prohibit supplyin-g items to 
belligerents but do not require :L proclan~ation umler 22 G.3.C. 3 441. 
Essential l~ "bnw o f  oper:~tion" prorisions,S" they prohibit supplying 
arms to warships (18 T-.S.C. 8 !Nil) or fitting out ~varships (18 TT.S.C. 

!W2), within the United States. or  sending warships out of the T-nited 
States. built on order of a I~ellipercnt (18 1T.S.C. 96-4). I t  is proposed 
to transfer these Title 18 scctions to Title $2; but consideration sho~dd 
be given to their rventual elimination with their present covenlge to 
be nsslln~ed by the current pen-asive Fedend regdation of ship build- 
ing and sales of ships and csport of : ~ m s  (see, e.g. : 46 IT.S.C. 5 835 : 22 

( 9 )  In this section. "trnde" mems a trnlisaction in which the total 
amount involved exceeds [.$100.000] or the profit realized esceeds 
I%~ ,ooo l .  
8-. Trncling With the Ene~iiy. 

(1) A person is guilty of nn offense if he riolates the provisions 02 
,-I T.S.C. App. 8 3(:1) b.r intentional1.r enmginp in a transaction with a n  
enemy of the Vnited States or MI c~llg of such enemy. 

( 3 )  The offense is n C1:iss R felony if the actor is regularly engag& 
in the hnsiness of foreign trade or if the tmnsnction exceeds $5.000 in 
mlue. Otherwise i t  is a Clnss C felony. 

S-.Trnding \\'ith A Xatiori With Which T m d e  Is l'rohihited. 
.I person is guilty of a Cliiss C felony if: 

( a )  he is regularly e~igagwl in the busin- of foreign trade or if 
he is not so vngaged, Iir acts in reckless dimtmtrd of the fact tliat 
the transaction in wliich hc rrlguges is prohibited or requires a li- 
cense. and 

( h )  he riolntes the prorisioiir of: 
( i )  22 I7.S.C. I( 2Sic, by engaging in trade or rising commnni- 

rntions fncilities with a foreign nation when such conduct is 
prohibitnl under 22 U.S.C. LY7&(b) ; or 

( i i )  .-I 2-.S.C. App. I( W 5 ( b ) ,  by Imowingly exporting thin- 
to a "communist-clomi1inte~1~* nation. 

" See note 8, Supra. 



U.S.C. 8 1934: 50 U.S.C. App. 8-2023) which may have to be modified 
to corer transfers within the 1 nited States. In any event. the area 
should b simplified and the nirriad of owr1:lpping regulations sys- 
tcn~ized.~" Proposecl section 120-1 contributes to this simplificntion by 
p1:icing in Title 18 only one Class C felony offense which deals with 
trade with belligerents as :i violation of P.2 1T.S.C. S Gi'(c) (proposed 
section 1204(2) ( a ) ) .  62 1T.S.C. # U'i prohibits engaging in certain 
mms and financial tr:insactions aftw tlir I'rcsiclent has promi~lpted 
a cleclnmtion under 22 U.S.C. $8 4-41, design:~ling nations as hlliger- 
cnts. With the transfcr of 18 1T.S.C. $8 961 tind 964 to Title 22 as misdc- 
lllcanors or less. I-ioliltions of these provisions (now felonies) would 
not be felonies unless the conclitions for inrokin 23 T'.P.C. $ -44'7 arc 
present mcl the items tirided arc mr niateri~ils 1111 ti er that section.s: 

Current 18 C.S.C. $5 963 and 965-967 s~~pplement the other neu- 
tr;llity provisions by making it s felony to violate restrictions on de- 
partiires of vessels where the order is designed to restrict the delivery 
of the vessel, or the supply of p c t s  or services, to a foreign nation en- 
g a g d  in .;~rn~ed hostil~t~es. 18 C.S.C. #$ 963 i~11i1 965-967 will 'be trnns- 
frrrcrl to Title 22 211 11 form which authorizes the issuance of such 
orders and a knowing violation will be n Class C felony under pro- 
posed section 1209. Section 1205 also corers departure of aircraft and 
18 1J.S.C. $5 963 and 965-967 should be arnended accordingly. Kote 
that the "order" violated must be authorized and "designed for the 
purpose of restricting deliveries': and, hence, Class C felonies are not 
created merely by virtue of an order from a possibly overbearing 
oflicit11 : there will hare to be some actual biisis in fact that the policy of 
tho Inn* was endangered by violation, h., tlw order was designed for 
the proper purpose. Of course, bare violation of an order could be a 

offense. 
of aection la04 on RR U.8.C. $ 287'~ (United Notions 

Secun'ty C ~ u n c 4 ~  Resolrrtion) ond 50 C7S.C. A p  8 2405(b) (trade 
with coms~uniat don~hnlcd nations). 02 u . s . ~  $Bit authorizes 
measures to enforce United Sations Security Council resolutions by 
enibclrgo and qua~xntine and authorizes 10 yenrs' imprisonment. This 
was deemed too hnrsh even within the context of current I:LK which 
provides for penalties no greater than 5 years for trade in violation 
of neutrality (22 V.S.C. $447) or with co~~~niiinist nations in viola- 
t ion of 50 1T.S.C'. .ipp. $ 6405 (b).  Section 1204 retains felony treqt- 
ment, for violations of orders ismed under 12 F.S.C. 5 287c(b) if the 
rq i~ i s i t e  c~~lpabil i ty is present. (See the discussion of proposed section 
1204. elrpln. )  50 1T.S.C. -1pp. S 2W5(1>) is pirt  of a compli~s which. in.  
effect. gives the President unlimited power orer exports. Criminal 
penidties for riolation include 1 year's imprisomnent and/or $10,000 
for the first I-iolation :ind 5 years and/or $;20,000 for a second viola- 
tion, under 50 LT.S.(I. App. s 2405(a), as well ns 5 years and/or 820,000 

" 1)etniled malysis  of tllese provisions is not attempted in this con~nit-nt. bnt for 
the overlapping aspects of the Title 18prorisions. scc FENWICK. 8tlpTQ note 12, and 
for n recent summary description of other prorisions, ace Warnke L Jlorris. S a -  
tionol Sectrrit~ and Intemutionnl Business. 1 L. b; POL. IS IXT'L RES. T i  (1969). 

"Whether a war lnaterlal is in the prohibited category depends upon execu- 
tive nction under 2-2 C.S.C. 1 11134. Attention is directed to the fact that 2 1-.KC. 
# 4-17 refers to 22 V.S.C. l 4 5 2 ( i ) .  the predecessor of section 1952 and not to sec- 
tion 1 W .  Although section 452(i)  should be rend ns section 1934, this is not a 
desirable way of handling u criminal statute. Act of Aug. 26, 1954, c. 937, tit. T. 

X 2  ( a )  (12). 22(b), 68 Stat. 861. 



for esport for the benefit of ,z communist dominated nation under 50 
1T.S.('. App. $ 2405(b). The prol)osll would retain the felony for trndc 
wit11 the communist dominated nation, if the requisite culpability un- 
der section 1204 exists. Other violations of 50 I-.S.C. ,1pp. $2405, us 
well ns 21 Iv.S.('. a 287c, will Le regulatory offenses or nlisden~eanors. 

(d) Effect of section 1904 on the Trading zcith the Enenty Act (50 
U.9.C. App. 5s 1 et sep.) . Subsection 2 (c) makes proposed section 1204 
npplirnble to unlicensed trading with the enemy in times of declared 
war as ~ r o r i d e d  by 50 U.S.C. App. $8 3(a) and 2. Currently all viola- 
tions of the Trading X t h  The Enenlv Act. with one minor e~ception.3~ 
are subject to 10-year penal ti^.^ ~ h i u  includes riolations of regula- 
tions which mi~y not inrolve any threat of the harm which the Act w:ls 
designed to prevent.40 Reliance on section 1904 errnits discrimination 
in grading based on the seriousness of the con t!i uct. (Soto that riola- 
tion of censorsliip regulations is covered by proposed section 1116). 
Other violations conceniing tmde wonld be regulatory offenses or mis- 
demeanors i~ may be determined under Title 50. 

Felonv treatment is not accorded violations of 50 U.S.C. App. 8 5 
(b) * wliich gives the President. in t h e  of national emergency, power 
coestonsire with his power in tin10 of war, to regulate foreign trade by 
prohibiting financial transactions and freezing foreign assets. The 
national eniergency provision best justifies the Supreme Court's char- 
actcriz:~tiorl of the Act: "Instead of a carefully ir~atlired enactment, 
the legislation was n makcsllift pntchviort" Gue.sscfeldt v. NcGrath, 
312 U.S. 308,319 (1952). 

The national emergency provision was added to the Act in 1933 to 
deal witll tlic cconomic cnsis: bnt under its aegis nntional emergencies 
with respect to lint ionid security have been dealt with, including those 
involving Roren and Cuba. See Sa~diqio v. Federa7 Reserue Bank of 
,Iretr JVot*k, 361 F. "1 106, 100 (2cl Cir. 1966). The 10-ycnr penalty 
applies to niltiom1 emergency riolations vilich !nay involve son~e very 
minor conduct. See. e.g.. Onited States v. China Daily 1I7ezca. 224 F. 
2cl 670, 673 (2d Cir. 1955). dealing with small financial transactions 
involving newspaper :~drert.isements 'uld aid to relatives. Conduct wnr- 
ranting felony treatment should be exp1icit.y identified and included 
in Title 18. but it does not appear that there is a sufficient basis for 
treating such essentinlly regulatory riolations as felonies. 

5. 18 l7S.C. $955 atrd O t l i t ~  Prot.i&ms Dedittg T i t h  Fo~eig?t 
Tt~anaactim~a. 

(a) 18 U.S.C. 8 955: financia2 transactimu .with fw*n govern- 
mente. It is proposed that 18 U.S.C. $955. d i c h  deals with financial 
transactions with foreign governments in debt to the United States, if 
retained, be tmnsferred to Title 22 as a reg111atory offense. An individ- 
IIRI w110 buys a sniall denonlination bond or eTen .'sells" such a bond 
of a nation in debt without knowledge of the debtor-creditor relation- 
ship to the Vnited States is currently subject to  n penalty of $10,000 

50 U.S.O. APP. 5 10 (print, newspnpex or publication in foreign languages). 
* 50 1J.S.C. APP. 6 1&5( b )  ( 3 ) .  
'OTlir penalty pbrisions, id., apply to -~ilLfui" riolations of '.provisions" of 

the Act, or "of any license rule, or regulation isjued thereonder" or "order of 
the I'resident." 

*The final rervion of Study Drnft section 1% includes cocerage of XI U.S.C. 
App. 6 5(b)  and the identicnl provision in 13 r.S.0. fj 9 5 ~  becalm of their mw- 
eruge of gold, 11 bllsic element of internationnl monetary policy. 



and +r) yews' imprisonment, because there is no requirement of culpabil- 
ity in the statute. A g p r a t e d  or repeated offenses are sufficiently cov- 
(bred I)y the proposed regilntory ofFense provision (sectio~i 1006). If 
iidclition:il deterrence is required, transactions in escSs of a stated 
:m~or~nt c:ln be maclc n Class A misdeme:inor in Title .>2 snd repeated 
violations 13-oald I x  covered by the proposed persistent ~nisdemc:u~ant 
provision (section 8003). 

(11) Nisce7laneoua fowign trade proaimbm. Consideration should be 
given to :L 111111lber of special trade provisions in other Titles \vhicli 
authorize fcblony enalties. As previously noted, the offenses which re- 
m i n  in Title 92 fe.g., section 445 (tmvel on belligerent ships) ; section 
4-18 (soliciting contributions for belligerents) ; section 1934 (arms im- 
port and export) ) are recommended either to be governed by tho pro- 
posed rrgu1:itory offense provision (section 1006) or  to be no greater 
t l~nn Class A n~kdemeanors. Sirnihr decisions must be ninde concern- 
ing. for example : 

( i)  15 U.S.C. 85 76-77 and 46 U.S.C. $5 142-43, which author- 
ize a %year penalty for riolating retaliatory import and foreign 
trade restrictions; 

(ii) 16 U.S.C. $8250-%years' imprisonment for violating ex- 
port restrictions on electriciQ; 

(iii) 31 T7.S.C. 5 395-5 years for violat,ions concerning export 
of United States coins; 

( i r )  46 U.S.C. 5 835-5 T a r s  for unlawful transactions con- 
cerning ships ; 

(r) 50 U.S.C. App. 5 1932-9 years for violations concerning 
import restrictions on rubber. 

I t  is intended that these offenses remain in their respective titles, but 
be no  more than misdemeanors or regulatory offenses. The proposed 
gr:~ding is deemed suficient unless some special circumstmwes not 
prcsentl~ apparent require felony treatment, considering the lack of 
prowc.ut~on under current law and the fines authorized in tho proposed 
Code to tnlce the profit out of such transactions. Note that proposed 
section 3301 authorizes fines of twice the pecuniary p i n  from the 
trnns~ctioris and e17en greater h e s  may be authorized outside Title 18. 

6. Section. 12U.3: Recmtiting and En7istment in Fweign - 4 m d  
Fowes Withi,, the U?,ifed State8.-The proposed new Criminal Cd? 
will nlso include a prorision dealing with use of United States tern- 
tory ns :i base for recruiting for foreign armed forces. Although most 
of the foreign relations offenses to be retained in the Code are felonies, 
retention of this nlisdemeanor in Title 18 is proposed because i t  is a 
1):isic permanent plank of -1merimn foreign policy, not dependent on 
:I st:ltns of neutrality. 

Proposed section 1208 makes it a Class -1 misdemeanor to r r c r ~ ~ i t  for, 
or enter, foreign armed forces within the United States. I t  prcserres 
tho substnnco of current law under 18 T.S.C. 8 959 which, Iiowever, au- 
thorizes punishment of 3 pears' imprisonment and $1,000. I t  was con- 
cluded that raisin the current penalty to Class C felony status imposed 
too severe 11 punis F inlent for merely joming a foreign army \vliile in the 
United Str~tcs. pnrticularly when neither current law nor the prp- 
posul prohibits dcpr tu re  from the Vnited States ~ ~ i t , l i  intent to ]om 



n foreign armed force." Of course, if the departure constitutes a mili- 
tary expedition under xoposecl section 1201 (current law-18 U.S.C. 
8 XO), it would be ern k raced by that section. I t  should be noted that 
this provision, like current law, applies to recruiting and enlistments 
at  any time and is not linlited to "neutrality" situations, Le., when! :i 
state of war exists. Thus, i t  is only, in part, n "base of operations7' 
provision. (See note 8, s t r p m )  

The exceptions contained in 18 U.S.C. $959(b), relating to enlist- 
ment by citlzens of rn i t ed  States allies and 18 U.S.C. 5959(c), con- 
cerning enlistliicnt of foreign citizens aboard their nation's warships, 
:we norrow in scope and re1 , in part, on regulations. These should 
h trt~nsferred to Title 22. T f le defense in dmft section 1203(2) deal- 
ing wit11 enlistment or recruiting authorized by statute permits 
relinnce on these pro\-isions as iI defense. For  further disciisslon, see 
the note on 18 T.S.C. 959 (c), infrcr. 

The term %nters or agrees to enter" is intended to include the RC- 
ceptance of commissions and to  replace 18 U.S.C. 5 958, which provides : 

An citizen of the United States who, within the jurisdic- 
tion t g ereof accepts and exercises a commission to  serve a for- 
eign prince, state, colony, district, or people, in war, agn~nst  
any prince, state, colony, district, or people, with whonl the 
United States is a t  peace shall be fined not more than $2,000 
or imprisoned not more than three years, or both. 

AltJ~oupli 18 1T.S.C. Q 958 is limited to the acceptance of com- 
~nissions and the exercise thereof mithin the lJnited States by United 
States citizens and must involve a nation with which we nre a t  pence, 
it covers nothing that  is  not covercd by 18 U.S.C. $959 and proposed 
section 1203." 

The term "recruits" is intencleci to comlote foreign official inrolve- 
went or siinctiori ns distinguished from the persunsion of one individunl 
by another to leave the country to join, for example, Biafran or Israeli 
forces. 1-nder the propostll, "recruits?' is viewed as the counterpart 
to condr~d within the United States amounting to either an entry 
into the foreigrn service within the rnited States or an agreement to 
enter, with formal enlistnlent occurring abroad. Recruiting, so con- 
ceived, is iln offense under current law and under proposed section 
1203(l) (b). Both the language and application of current law present 
uncertainties with respect to solicitation. For  esnmple, the exception 
to 18 U.S.C. 5 950(a) in section 959(b) for recruiting by citizens of 
:dlies does not apply if they "hire or ao2icit" a citizen of the United 
Stntes. However, it is not clear that 18 F.S.C. 5 959(a) prohibits 
i'soliciting" a person t~ enlist unless it constitutes an attempt a t  enlist- 
ment, h i r ~ n g  or  retention within the C i t e d  States. Current law is not 
cntirelr clct~r on the status of broadside appeals by way of newspaper 
advert~senients and other means of solicit.mg a person to go abroad to 

" As originnlly enncted with the snme ~ e n a l t y  (3  .vears/$1.000). it wns 
deslgnnted a ''high mlsdemeonor." See DEU~ & JESSKP, srrpra note 13: see also 
uotes 16 and 10, etrpm. 

"8ecX FES\VICK, errpra note 12, nt 60-61, who strains to find some purpose for 
18 U.S.C. f 058, but concludes thnt the acceptance of the commission Is the 
equivalent of enlistment under 18 U.S.C. 1959. For diplomatic correspondence 
on the subject, see HACKWOBTH, supra note 8, a t  404 et seq. 



join a foreign armed force.43 It is the intention of propset1 section 1203 
tlint more solicitation of a person to go abroad, without rnore. should 
not be :ui offense if tlie eonduct. goes no furtllcr than niere perswtsion 
and involvts no conmitment or agreement entered into within the 
IJniteci St:~tes:d 

Ti. Section, lam: Agent8 of Foreign Goz+er?ment8.-18 1J.S.C. Q 951 
provides : 

\ITlioever. other than a diplomatic o r  consular oflicer or 
:ittache. :lets in the r n i t e d  States as  an ngent of :I foreign 
government without prior notification to the Secretary of 
State, shall be fined not more than 85,000 or iniprisoncd not 
more than ten years, or  both. 

Tt is proposed that. this provision be transferred to  Title 2.' (Foreign 
Xelations and I n t e r c o u r ~ e ) . ~ ~  22 U.S.C. 5 611 et s q .  nutliorize 5 
ye;irs' imprisonnitwt for  failure to register as nn ag-ent of a f o r e i p  
principal. Both 22 U.S.C. $611  et  aep. and 18 1-.S.C. 951 cover 
agents of foreign go\-ernments, bu t  22 T.S.C. 5 611 e f  seq. cover 
agents of nongorernmental foreign principals? as  \\-ell. 22 1IT.S.C. 
5 611 et  seq. are oriented to  political activities such as propwnd:l. 
18 1T.S.C. 8 951 does not contain a clefinition of the t~ctivity which 
requires registration and it has been said that  the cases "tissurne that 
it means one who acts directly or indirectly for the benefit of 3 foreign 
go\-~~:nlne~it." '6 

I t  IS uncfilcar whether 18 U.S.C. $ 951 is intended to  corer  nioro per- 
sons tlint 22 U.S.C. § 611 c t  sep. I t  is clear they presently overlap 
escept  will^ ~.espw.t t~ the identity of the oficial with \vhorn an ngent 
musk register." It is also clear that 18 1T.S.C. Q 951-an offense, on its 
fncc, 1)nsic:~lly propllylactic-is used to  subject c l e f e ~ ~ ~ l i l ~ l t ~  to possible 
10-yenr terms when the proof falls short of that requirt4 for  espio- 
nt tg~. '~ This cannot be rationullj jnstified on the basis of the conduct 
with wliich the statute on its face purports to A mere fnilure 

Scr I I n c s w o m ,  nlrpra note 8, a t  M W i ,  n-hrrrin n 1915 stntrn~ent  of the 
.\ssihtnnt Swretnry of State avers i t  is "possible" that ndrertising for recruits 
riolntw neutrnlitp lnws. but 1916 and 1017 statements are to the contmry. Bcc 
FESIVICK, 811pra note 12. at 127, where it  is stated tllnt mere solicitntion docs not 
cont rnvenc the Criminal Code. 

"See note 4.3, BUPM. For  various kinds of additional acts. including ngree- 
n ~ f w t  nnd ~ ~ a ~ . m e n t  of pnssage. ncc 7 HACKWORTH. note -1'7, srrpra. 

I t  was formerly locnted in Title 22.22 U.S.C. 233 (1DU)ed.) 
* Fnitcd State8 r. Btrtcnko. 38.4 F.2d 3%. 336 (3d Cir. 1967). 
"See L'nitcd Statcs v. Xelekh, 193 F. Snpp. 586 (S.D. Ill. 1Ml) ; scr also 

l'otr Clemnr v. Snritk, 2.55 F. Sopp. 353. 36S (S.D. S.T. 1967). to the effect thnt 
nn "ngent" under 18 U.S.C. 051 nnd a n  "agent" under .-XI U.S.C. App. 1% 
(Tn~tl ing With The Enemr Apt) are nnnlogons insofar a s  the definition of 
" n ~ w t "  is c.onc~rncd. iind that nn ngent of a foreign government cun 11e one 
who engages 111 intelligence work. Sorthotc r. Clark. 78 F. Snpp  139 (S.D. Cnl. 
I!%!), or 1)ropngzindn. Honsen c. Bro~cnlcell. 234 F.2d GO (D.C. Cir. 10X) .  

MRce, c.g., l'nited Statrs  r. Hcine, 151 F.2d 813 (2d Cir. 194)-15), ccrt. denied, 
32s 1'.S. 833 ( 1946) ; nce nbo United States r. Xelckh. 193 F. Snpp. 580 (S.D. Ill. 
1961). for n prosecution under IS U.S.C. $ 793 nnd 8 9.51. cnch n 10-yenr offense 
for essentially tht. same cvnduet. 

"(!I .  IJnited States r. .Uelekh. 193 F. Supp. .586 (N.D. Ill. l9G1), to the effect 
t h n t  22 Il.S.('. 8 611 i ~ n d  15 F.S.C. S%i1 se t re  different intc~rests. Imt ccmuicler 
that this does not menn the penalties should differ fo r  essentinllp the same 
contlurt. 103 E'. Supp. ot 601. Furthermore, i t  is nlore likely thnt the nntionnl 
security oriented c o n d ~ ~ c t  under 2!! U.S.C. 5 611 ct ncq., now 5 ychnrs, is more 
serious tlinn the general conduct. under 18 U.S.C. $ 9 5 1 ,  now 10 years. 
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to register or notify authorities should be no more thnn a Class B 
misclon~emor and shonld be located in Title P2. Where there is a pur- 
pose to defeat the purpow of the statute by concealing one's status 
or :wtivities, it \vnulcl be a Class C felony under proposed section 1206. 

ITnless 18 I7.S.C. 951 has some application which is not app:~rent, 
it is reconimendexl that it be repexled. Sotification of the Seci%tnry of 
State and the -\rtorney General could be accomplished as an adminis- 
tr,~tive matter, by registration with tlie Secretary of State or the 
Attorney General wit11 a copy to theother. 

8. Pn vate Corrapondence With Foreign Goz1ernments.-18 U.S.C. 
$953  s t a b  : 

-lny citizen of the United States, rrhererer he may be, who. 
\vithout i~uthority of tlie United States, directly or  mdireotly 
commences or carries on any correspondence or intercourse 
with any foreign government or my officer or agent thereof, 
with intent to influence the measures or conduct of nny for- 
eign government or of any officer or agent thereof, in rela- 
tion to any disputes or control-ersies with the United States, 
or to defeat tlie measures of the United States, shall be fined 
not more than $5,000 or imprisoned not more t.han three 
years, or both. 

This section shall not abridge t.he right of a citizen tn 
t~pply, himself or his agent, to any foreign government or the 
njpnts thereof for redress of any injury which lie may have 
sustained from such government or *my of its agents or 
subjects. 

This section, known ns the Logan Act, should be repealed. There lzns 
been doubt concerning its scope and wisdom since its enactment. The 
statute lias not been used for prosecution: and insofar as there is n 
need to protect foreign relations from rirate acts, the prohibited con- 
duct ran be covered by perjury and fa f se statements, impersonation of 
officials and pll~sical obstruction provisions. By its terms, corresponcl- 
enm cont ainllig ideas clearly iclentified as indiridual action, addressed 

fore'f? 
oftici:tls, could come within its scope and could be an instru- 

ment o political oppression. The constitutionality of the Idpan ,ict 
is also in doubt. I n  Waldron v. Rriti-rh Petro2etm Co.. 231 F. Su p 72, 
89 (S.D. S.Y. l964), whore plaintifs  alleged violation of the &gnn 
Act. wns raised 11s R defense m a civil suit. the court stated: . 

-inother infirmity in defendants' claim that plaintiff ria- 
lated tlie Logan Act is the existence of a doubtful question 
with regard to the constitntionidit;r of that statute under the 
S i s t l ~  -imendment. That doubt is engendered by the statute's 
u~se of the vague and indefinite terms, 'defeat' and 'meas- 
ures.' See I'nited States r. Sllrtckney. 333 F.Bd 475 (2d Cir. 
1964) : Sote. The T70ici-For-Vagueness Doctrine in the 
Supreme ('ourt, 109 U.Pa.T,.Rer. 67 (1960) : E. Freund, 
The Use of Indefinite Terms in Statutes, SO Yale L. .T. 4.37 
(10.21). Neither of tllese words is an abst~action of common 
certainty or possesses a definite statutory or judicial defini- 
tion. 



I n  Wddron, the court also briefly summarized the 1 G t o ~  of the Act: 
The Logan Act originated out of a resolution ofterecl on 3 e -  

cember 26,1798 by Congremnan Roger Griswold of Connecti- 
cut. After it. was reported out ns a bill, it w,w approved by 
President Adams on January 30, 1799. The debates on this 
legislation before the 5th Congress, 3rd Session (1798-1799) 
were thereafter compiled by Gales and Seaton in 1851 as Xn- 
nals of Congress of tlie United Stt~tes. Page references herein 
are to the 1851 cornpilation. 

The primary purpose of the resoliitiorl was "to punish R. 
crime mhich goes to the destruction of the Esecntil-e p w e r  of 
t-he Cmverrunent" (p. 2438) ; 'to guard by law against, the in- 
terference of indiriduals in the negotiation of our Executive 
wit11 the Cmrernments of foreign countries' (p. '294; see also 
pp. 2588,2601) ; !to proscribe the esercise by an indiridual of 
the power Yo f n ~ s t m t e  all the designs of the executive' 
(p. 2404). 

The statute as a whole was criticized in debate by Albert, 
Gallatin (of Pennsylvania) and Edward Livingston (of New 
York) on the ground that 'it is dmwn in the loosest possible 
manner; and wants that precision and correctness which 
ought n1via.y~ to characterize a penal law' (p. 2637; see also 
p. 2596) : and fihat there is no 'clear idea of the precise acts 
upon which it is designed to operate' (p. 2690). 

The record of debates discloses no discussion of the in- 
tended meaning of the words 'defeat' or  Lma?sures' 

The Court fincis no merit in plaintiff's argwnent, that the 
Logan Act has been abrogated by desuetude. From the ab- 
sence of reported cases, one map deduce that the statute has 
not been called into play because no factual situation requir- 
ing its inrocation has been presented to the courts. Cf. 
Shakespeare, Measure For  Bfmsure, Aat I T ,  Scene ii ('The 
law hat11 not hen dead though i t  hat11 slepk?) 

It may, however, be appropriate for the Court (Canons 
of Judicial Ethics, Judicial Canon 23) to invite Congres- 
sional attention to the possible need for amendment of Title 
18 1T.S.C. $953 to  elim~nate this problem by using more pre- 
cise morcls than 'defeat' and 'masures' and, a t  the same 
time, using language p:~ralleling that now in $ 954. (231 
F. Supp. at 89n.30.) 

9. F&e Stntmn. ts  InfEuencing Foreign Govem~ments.-18 T1.S.C. 
954 states: 

Thoever, in relation to any dispute or controversy between 
a foreign government and the IJnited States, willfully and 
knowingly makes an7 untrue statement, either orally or in 
viriting, under oath before any person authorized and em- 
powered to administer oaths, which the affiant has knowledge 
or reason to believe will, or mgy be used to influence the meas- 
ures or conduct of any foreign government, or of any officer 
or agent of any foreign gorernment., to the injury of the 
United States, or viith a view or intent to influence any meas- 
ure of or action by the United States or any department or 



agency thereof, to the +jury of the United States, shall be 
fined not more than $5,000 or imprisoned not more than ten 
years, or both. 

The subject matter of 18 U.S.C. 5 954 is to be dealt with under the 
proposed perjury provisions by .providing a ju+sdidional base for 
official proceeclinp, whether forel@ or domestic, m ~ h i c h  the IJnited 
States is a part . This will define the L'dispute or controrersf' ref- 
erence in 18 U.8.C. 1 954, and also limit the subject matter to state- 
ments of facts. 

10. Pos.session of P~oper ty  in Aid of Foreign Government; Inter- 
ference ~L'it7t Foreign Relatiom Pumtkm of the United States.-18 
U.S.C. $957 50 mas first enacted in 1917 and, even a t  that time the 
scope nnd meaning of its terms was un~ertain.~' There have been no 
reported prosecutions under this section. I t s  repeal is recommended. 
To the extent i t  corers aiding a foreign government to violate a penal 
statute, i t  can be covered by the accomplice provisions which do not 
permit a defense that the other party is %urnune from proycution, 
or is othcrnise not subject to justice.:' (See proposed sect~on 401 
(2) (b) (accomplices) .) 

The possible 10-year penalty for aiding a foreign nation to violate 
tho rights of the United States under the law of nations or a treaty 
is also subject to serious objection. The content of the entire "law of 
nations,:' to which t-his section literally refers, is not definite enough 
to warrant inclusion by reference in a modern Criminal Code. 

Insofar as rights ~ulder a treaty we concerned, one solution would 
create jurisdictional bas65 for physical obstruction of governmental 
functions under proposed section 1301, to include all governmental 
functions vithin the territory of the United States and also include 
physical obstructions abroad either by (a) a citizen of the United 
States or (b) citizens whose conduct is directed to the "foreign 
relations function." The "foreign relations function" could be further 
defined as: 

(i) the receipt of a benefit, the exercise of a right or the per- 
formance of an obligation, by the United States, under a treaty 
or other agreement with a foreign government; or 

(ii) the carrying on of armed hostilities, or negotiations in 
connection with armed hostilities, by the United States. 

The former would cover such conduct as  blo-xing up AID material 
in ;t foreign harbor, or a~s,lssinutions. The latter \\-odd cover indi- 
ricluals who are disillusioned with the conduct of a particular war 
(e.g.. Vietn'zm) and who would attempt an adventure of their own 
by bombing Hanoi \Pith the intention to obstruct our negotiations. 
If  the jurisdictional base is adopted, the offense  odd be graded either 

% 95% Possession of property in aid of foreign government. 
rlloerer, in aid of any foreign government, knowing1.r nnd willfully 

possesses or controls any property or papers used or designed or intended 
for use in violating any penal statute, or any of the rights or obligntions 
of the United States under any treaty or the law of nations. shall be 
fined not more than $1,000 or iniprisoned not more than ten years, or 
both. 

"See Cosa. REC. 206842069 (1917) for discussion of identical Inngoage in 
prorisiolr dealing with search warrants, now covered by Rule 41 of the Federal 
Rules of Criminal Procedure. 



as a Class h misdemeanor (proposed section 1301) or the cl:~ss for 
any other offense which is committed in the course of riolating section 
1301. 

11. P~~otection of Foreign. Diplomntjc Ui.wionx in the United 
Sfrt.ten.-No specific oflen~ea cowerning foreign diplomatic pe~~sonnel 
or property :Ire proposed. Ins tad ,  the status of tlie rictim as a for- 
eign diplomlt or head of state is to become a jurisdict.ional b a s  for 
offenses else\vhere in the proposed C d e ,  such ns homicide, :lssamlt 
etc. Grnding \I-odd be based on ille offense conlmitted and not the 
t-ictim's status. 18 1T.S.C. 117 n.lticli nutlmrizes 3 years' imprison- 
ment and $5,000 for assaults on diplomntic personnel, without regard 
to seriousness of the injury, would be repealed?? I n  addition, xoposed 
section 1381 corers impersonntin foreign officials and toget \ ier with 
tho fraud pmvisions in the lien- &dr eliminate the need for a wpnrate 
imperson:~tion provision its in current 18 U.S.C. a 915. I t  is also con- 
cluded that 18 P.S.C. 8 703, wearing tlie uniforni of :\ frienclly natloit 
"with hitelit to deceive or ~nislead" is sdqu:ttely covered by fraud 
provisions. 

12. Piracy.-It is recommended that 18 V.S.C. 3 1661 (piracy under 
the law of nntions) be repealed and that the snbjwt inatter be covered 
by ~nakinp piracy a bnse for the exercise of Federal jurisdiction over 
desig~mted offenses clefined in the new Criminal Code. A section on 
p i r : q  to bc inclucled in the chapter on jurisdiction 11-ould state: * 

Piracy. 
(1) Jurisdiction defined. An offense to which this section 

is expressly made applicable is [piracy.] a federal offense, 
if i t  is coniitted for prlv:\te encls by the crew or the passerigers 
of x private ship or a, priratc nircraft, or conlmitted by 
the crew of a warship or go~ernnlent. ship or pi-ernment 
aircraft. whose crew lias mutmed :~nd  taken control of the 
ship or aircnft ,  and directed : 

(a) on the liiglt sens, against mother ship or aircra f t ,  
or against. persons or property on board :uiother ship or 
aircrafi: 

(11) against a ship, aircraft, persons or property in a 
place outside tho jurkdidion of any nation or govern- 
ment. 

(2) Defit~ itions. 
(a) LLPii-acy" incllides in the operation 

of :L sliip or of an aircraft, with howledge of facts mak- 
ing it s pirate ship or :lircmft : 

(b) Lbl-Iipll seas" means all parts of the sen that :we 
not, inclucled in the terntoriill sea or in the intelmid 
waters of any n:ltioli or  ~overnment,: 

(c) Lipirate ship or aircr:ift" means s sliip or aircmft 
under the, control of persons who hax-e used or intended 

"Current Iniv ~ ~ a d e s  on stntw hnt does not reqnirr kuoirlrdge of the status. 
Sc-c*, e.g., Uttilrtl Strrlr.~ v. Orlrgn,  27 F. ('w. 359 (So.  15. 971) (('.C1. E.D. Pa. 
1.V3), nemu:~rk nnd Sorwny increase the 11sun1 pcnnlties when n foreim hend 
IIC slntr or repr~entutirr is inrolved. DANISH CRIM. ('ODE $ 11Od (1933) (Coge11- 
I~ngen l!XR) : SORWEGIAS PEX. CODE g 96 (196l) [American Series of Foreign 
Penal Codes). 

*Note the inclusion of pirnrg ns a colnrnon jurisdictionnl base under pro- 
porn1 section 201 ( 1 )  and the definition in 1,roposfxl sertior~ 212. 



to use a ship or aircraft to comb an offense to which 
t,llis section is npplicabla 

18 U.S.C. 5 1651, the current basic United States statute on piracy, 
states : 

Il'l~oever, on the high seas, commits the crime of piracy 
as defined by the. law of n:ltions, and is afbrmards brought 
into or found in the United States, shall bc irliprisoned for 
life. 
Tlio constitut,ional h i s  for legislation on piracy is arti- 

cle 1, section 8, clause 10 : 
The Con,mss shall hnvc Power . . . to define and punish 
I'i~ncia? and Felonies committed on the High Seas, and 
Offences against the Law of Nations. 

On May 26, 1960, the Gnited States Senate ratified the Convention 
on the High Seas adopted by t,he United %at& Conference on the 
Law of the Sea. [196B] 13 1J.S.T. 2313, T.I.A.S. No. 5200. The 
Convention defines piracy ns follows: 

Article 15 
Pimcy consists of :my of the following acts : 
(1) - h y  illegal acts of violence, detention or any act of 

depredation, committed for private ends by the crew or  the 
passengers of a private ship or a prirate aircraft, and di- 
recte4l: 

(a) On the high seas, itgainst another ship or aircraft. 
or against persons or property on board such ship or 
aircraft ; 

( 6 )  Against a ship, aircraft., persons or property in 
a place outside the jurisdiction of any State: 

(2) Any act of voluntav participation in the operation of 
s s h ~ p  or of an aircraft with knowledge of facts mahing i t  
a pirate ship or aircraft; 

(3) ,kny act of inciting or of intentionally facilitating an 
act described in sub-pnl~~grapll 1 or sub-pnmgraph 2 of this 
article. 

The prop& jurisdictional pro~sion.  substantially the same as 
article 15 of the Conrention ~vould be. a base for Federal jurisdiction 
orer murder, robbery, assault, lriduapping, rape, arson and theft. 
It would differ from tho Convent.ion article only in that conduct 
defined by the new Crimim~l Code would be substituted for the more 
indefinite terminolom of the Conrention, "illegal acts of violence, 
cletention or any :wt of depredation.:' 53 

The recommended approach is supported by the philosophy of the 
proposcd Coda and the nature of piracy itself. The Code seeks to de- 

The reference in the proposal jjurisdictionnl definition to the warship run 
by n mutinous crew is derived from article 16 of the Conrention on the High 
&as. JIuy 26.1960 [I9621 13 U.S.T. 2313, T.I.A.S. So. 5200. 

The 1-nited States Depnrtmcnt of Justice in a letter tn the Commission dated 
JIny 10, I= enclosed a draft bill which would hare substituted for 18 V.S.C. 
8 1651 thtb piracy deflnitiorr i l l  the Coureution, inclnding the "illegal acts of 
violence, detention or any aot of depretln t ion" phmse. 



fine prohibited co~~cluct and t o  ident.if;v the basis for the exercise of 
Feder.11 ji~risdiction. Piracy is essentially a jurisdictional base for 
dealing with certain conduct outside the t erritorid jurisdiction of any 
nation. I n  substance, international Inn. piracy or p i m y  under the law 
of ~d&-ms describes conduct ~dLic11 may be subjected to the municipal 
jurisdiction of any nation, ?'.e.. "the jurisdiction to arrest and punish 
has been regarded iL9 universal," bnt it requires the municipal lam 
to subject i t  to suoh jorisdi~tion.~~ After some early legislatiye shifts 
and uncertaintie~,~Vthe United States assumed jurisdictmn o w r  piracy 
'.as defined b r  the law of nations" (18 U.S.C. 1651). What consti- 
tutes piracy has been n matter of uncertainty in international law 
and consequently in United States ~mlnicipal law which explicity 
relics on tho "law of nat.ions." 56 

The nature of the depredations which may be subject to "~mirersal 
jurisdiction" is not clear in all cases likely to come before a municipal 
court. For example, the sttutus of mutineers aboard n ship and the posi- 
tion 1%-h-vis a foreign power of unrecognized insurgents lmre been un- 
certain. The proposal seeks t o  resolve these problems and place inter- 
national law piracy in its proper perspective as a jurisdictional base. 
It does so by relymg on nwnicipal definitions of the offenses and an 
internatio~ial definition of the jurisdiction. The offenses included are 
those which are appropriate to the treaty phrase010 which goes be- 
yond the most narrow extant definition of "sea-robbery."57 United 

" Diekinson. I8 the Prime of P i raw Obsolete?. 38 HART. L. REV. 334,339 (1924) 
[hereinnf'ter cited a s  Dickinson] : HABVARD RESEARCH IX ISTERNATTOSAL LAW, 
Druft Concrntim on Piracy, 730 (1931) [heroinnfter cited ns Drnft Convention 
o t ~ P i r n q ~ 1 .  

The histow is detniled in Diclrinson, IR tile Crime of P f r a w  Obsolete, supra 
note W. In pnssing. it  should be noted that the author's answer n a s  in thr  
negative. 

The 1016 Reviser's Note ~tated : 
I n  the light of fnr-reaching developments in the field of international 

law nnd foreign relations, the law of pirnry is  deemed to require n 
fundnmental reconsiderntioli nnd romplete restatement, perlinps re- 
sulting in drastic c11angw Ily wny of mocliflcntion and ex~mnsion. Such 
:I task mny be regnrded nns beyond the scope of this project. The pres- 
eut  revision is, therefore, confined to the making of some. obvious and 
patent corrections. It is recommended. however. thnt nt some oppor- 
tune time in the nenr future, the snbject of piracy be entirely recon- 
sidered nnd the Inn- henring on i t  modified nnnd restated in accordance 
with the needs of the times 

Sec Comment on Articlr 3, Drnft Convmtim on Piracy, supra note M, a t  
749, 768 rt 8rq. fo r  nn extensive discussion nf x h n t  constitutrs internatiorilll 
lam pirncy. flee also 3 Hacrrwo~~11,  supra note 8 lit 084 el seq. 

G 7 S r ~  Dickinson. slcprn note 51. Cf. article 3 of the Draft Convallion, supra 
note 54 : 

ARTICLE 3 
Pirncy is iinr of the following nets, comn~itted in a place not within the 

territorial juri.Miction of nny state: 
1. Any act  of riolence or of depredntion committed with intent t o  rob, 

mpe. wound. cnslare. imprison or hill n per.con or with intent to steal or 
destroy property, for prirnte ends wi.thout bonn flcle pnqmse of asserting 
n clnirn of right. provided thnt the nrt is connected with an nttnck on or  
from the pea or in o r  from the air. If the act  is connected with nn attack 
which stnrts from on board chip, either thnt shill or another ship which 
is inrolred must be a pirnte ship or n ship without nntionnl chnrader. 

3. Any act of r o l u n t n r ~  ~mrticipation in the operation of a ship with 
knowledge of facts which make it  n pirnte ship. 

3. Any act  of instigntion or of intentional fncilitation of an nct 
descrilnd in  paragrnpli 1 or pnmgmph 2 of this article. 



States c . s s  have often referred to "sea-robbery" as a basic concept, 
but the cases and language support the broader view represented by 
tahe inclusion of murder, arson rmd the other offens- referred to 
above.58 

The recent ratification of the United Xations Convention covering 
pir:icy 5"rovides a unique opportunity to modernize the 1:tw of piracy 
and to resolve current uncertnintiw as follows : B0 

( i)  The intention to  rob (i~nimus fumndi) is not. required. 
Acts of piracy may be prom ted by feelings of hatred or re- 
venge, and not merely by the g s i r e  for gain ; 

(11) The 11ct.s must be committed for private ends; 
(iii) [Excopt for mutinied warships], piracy can be com- 

mitted only by private ships nnd not by wnrships or ather 
government ships; 

(iv) Piracy can be committed only on the high seas or in 
a place situated outside the territorial jurisdiction of any 
State. and cnnnot be committed within the territory of a State 
or in its territorial sea; 

(v) Acts of piracy can be committed not only by ships OII 

the hjgh sens, but. also by aircraft, if swli acts are directed 
against ships on the high seas; 

(Ti) Acts committed on bond  a ship by the crew or pas- 
sengers and directed against the ship itself, or against persons 
or property on the ship, cannot be regarded as acts of 
P ~ Y  

Unlike the Internntional Lnm Commission, to which tho foregoing 
relt1te.s and which did not recoenize that piracy can be committed by 
aircraft against aircraft,0' the ( onvention provides that acts of p i r a q  
can be committed by and against ships and aircraft? but states the 
victim must be "on the high seas." Consideration should be given to 
expanding jurisdiction to ~nclude "over the high seas,:' as is the case 
with United States tlircraft within the s ecial ~naritime and territorial 
jurisdiction of tlie United States (16 U. 8 .C. S 7(5) ) .g' 

In  addition to piracy under tlie law of nations, the T-nited States 
defines other conduct as piracy. 18 U.S.C. $8 1652. 1653 and 1654 were 
designed to deal with prirateering against the TTnited States on behalf 
of a foreign power by an Americnn citizen (18 U.S.C. $3 1652. 1654) 
nnd by an alien contrary to trcnty betmen the United States and his 
own government (18 1IS.C. § 1653). Although "privateering," the 

"See Diekinson, arcpro note 54, and authorities and cases in 4 7Vnmxm. 
rupm note 7, at g18-4387; 1 MOORE, DIGEST OF ISTERXATIONAL ILbw 933 (19136) : 2 
MOORE. id.. 951-979 (1908). 

-See the declarntion of Grent nritnin that the U.S.  Convention is to be 
"treated as constituting part of Ina of nations" in piracy proceedings, 47 U s .  
1'?8,1% (196i). 

- 4  W ~ m u a s ,  8llprU note 7 nt 0.58 (commentary on the 1956 Drnft of the 
Internationnl Lnm Curnmission.'whicli was substnntinllg the same as the U.N. 
Coyention). 

Id. nt 659. 
"See Fnited Stotca v. Cordovo, 8n F. Supp '298. 302 et aeq. (E.D. S.T. 1950). 

holding that an airplane "over" the high seas was not on the high seas for 
jurisdictional purposes. 



commissioning of prirate ships to plunder an enemy:= is not a major 
problem today, the Unitecl States should continue to ontlarr privatcer- 
jng against its ships : ~ n d  aircraft, by American citizens :md by aliens 
m violation of treaty. To assume such coventge. a jurisdictional base to 
cover this issue sliould be included in the proposed Code. Thus, a jur- 
isdictional base could read :* 

On the high seas, or in a place outside the jurisdiction of any 
state against citizens of the United States or against 1-nited 
States property, ressels or aircraft by n United States citizen, 
or  an alien contrary to a treaty between the United Slates and 
the nation of the alien's citizensliip. 

The remainder of chapter 81, Title 18 (piracy and pri~ateering) can 
similarly be dealt -rith as jurisdictional bases. Those portions not 
covered by piracy under the Inw of nations can be dealt nit11 on the 
basis of juwisdictionnl assertions orer Fnited States vessels and the 
special maritime jurisdiction of t.he Unitecl States. For  example. 

18 1J.S.C. g 1665. Assault on commander as piracy. 
Whoever. being a senman: lays violent hands upon his com- 

mander. to liincler and prerent his fighting in defense of his 
vessel or the goods intrusted to him. is a pirate. and shall be 
imprisoned for life, 

w o ~ ~ l d  be co~ered by robbery and assault w d e r  a general jurisdic- 
tional base covering offenses on  United States ressels 2nd aircraft,; 
and if pirates are involved, the clefendant. ~ o u l d  be a pirate or an 
wcomplicc of pirates. 

Similar clisposition will be made of 18 1T.S.C. $8 1656-1661. which in  
part involve either piracy mder  internat ion a1 Iarr 01. common law 
offenses committed on the high seas or within the 1-nitecl States mari- 
time jurisdiction. 

EXTEXDED XOTE 

3JILJTART ESTJ5RPRISE UNDER 18 U.S.C. SECTION 0 6 0 

18 U.S.C. $960 condemns hostile military "expeditions" 2nd "enter- 
prises." * Proposccl section 1202 is bitended to deal with the "enter- 
prise" aspect of 18 U.S.C. s 960 by specilically describing conduct 
which in current law is  neither statutorily defined nor, ~ullike "es- 
pcclition," ' well de\*elopecl in case law. There are t ~ o  significant as- 
pects to judicial treatment of the term "enterprise," relcrant to the 
need for codification. The first is n liberating aspect. which frees it 
from the strictures on whnt constitutes an '.expedition." The s o ~ q c  
of this idex is TTiborg v. United States, 1G:3 U.S. 639, GBO (1896), m 

"See  2 H a c ~ m o n ~ ~ ,  supra note 8 n t  08%6!30, for anthorit~ prirnteering is 
permitted by international lnm nccoriling to a 1027 League of liationa study 
quoted therein. The 1J.N. Convention map outltlrp prirateering bemuse it speaks 
of a conduct from a "private ship," but this langmge is a common description of 
pirate ships to distingnish it from public ships and the prirateer seems to fall 
somewhere in the middle. The fact he acts with authority of a government is mid 
to take him out of the "unirersal outlaw" class. 

*See proposed section 208 (6). 
' I8 U.S.C. § 960 is set fort11 in the conlment on proposed section 1201, supra. 
' S e e  comment on proposed section 1201, srrpra. 



which the S rclne Court, after quoting authorities on internat.iona1 
law on the%ligations of neutrals with respect to "warlike" acts 
launched from neutral territoly, sought to explain what is now 18 
U.S.C. 5 960 : 

But this statute is to be construed as other domestic legisla- 
t.ion is, and its meaning is to be found in the ordinary mean- 

of t2he terms nsed. The definitions of the lexicographers 
su tantially : 1 p e  that n military expedition is a journey or 
Toyage by a company or body of persons, having t.he position 
or character of soldiers, for a specific warlike purpose; also 
tho body and its outfit; and that a niilitary enterprise is a 
martial undertaking, involving the idea of a bold, arduous, 
and hazardous attempt.. The word Lenterprise' is somewhat 
broiider that. the word 'expedition': and, although the words 
arc synonymously used, i t  would seem that, under the rule 
that its every word should be presumed to have some force 
and effect, the ~ o r d  'enterprise' was employed to give a 
slightly wider soope to the statute. 

Conclucling that nn "enterprise" ueed not qualify as an "expedition," 
the question renlained, what is an "enterprise" under 18 U.S.C. 8 960? 
General statements in tho cases are un~atisfactory.~ Thus, consider- 
ing the Wiborg statenlent just quoted, while ''m:lrtial undertaking" 
is he1 ful, its adoption ns n stanclar? without qualification would wn- 
der t E c restrictions on what constitutes an expedition meaningless. 
The Court then states it, ixwolves '%he idea of a bold, arduous and 
llazardous attempt." Litcmlly, this would lnean tliat neutral territory 
could be used if the conduct wxs safe or not taxing. Having said this, 
i t  still rnust be recognized that there is conduct. not constituting the 
Inunclling of a hostile military ex edition, which should be rohibited. 
The cases t&icl~ 111~1-e relied on t f IC term have condelr~ned t 7 ie sending 
out of spies from the United States,.' sabotage missions launched from 
the United States: and organizing rerolutlons (including supply of 
munitions to rebels) in the colonies of one belligerent in order to aid 
its enen~y.~ Thus, the cases prorido n guide to specific conduct which 

'See ,  r.0.. rn i t ed  States r. Sander. 241 F.  4l7, 419 (S.D. N.Y. 1917) : 

I thixik the test was properly laid down in this court by Judge Wolverton 
in the case of United States v. Tnuscher (D.C.) 233 F. SW, nnd applied 
by xnc ut the trial and that  test (nlthough In the case of United States 
r. Tauscher there \ras a militmy expedition. as  well a s  en te rpr i .~ )  is: 
T h a t  is the substantial character of the act? Was  the act one which 
can f n i r l ~  be considered a s  a n  accompaniment of m i l i t a v  operations, 
so. intinlately connected wit11 thmm Hhnt i t  forms n nntnrnl, if not h e r i t -  
able, part of such operntions? And mere the person or persons engaged 
in i t  such persons a s  a r e  ren-sonably t o  be regarded a s  part of a military 
or warlike enterprise? 

There is often a failure to distinguish letween expeditions and enterprises. 8ee ,  
c.g.. Jncobaetr e. United States,  272 F. 3W (7th Cir. 1920) : United States r. 
Chakrabwfy .  244 F .  287 (S.D. N.T. 1917) (only requires an act  "warlike in 
nature") : rn i t cd  8 f a t e s  T. Ram Chattdra. 254 F. 635 (S.D. Cal. 1917). 

' S e e  United States v. Sander, M1 F. 417,419 (S.D. N.T. 1917). quoted supra 
nnte 8 - - - - - - . 

See t infted Statca r. Tarrerhcr, 233 F.  T'7 (S.D. N.F. 1916), and United State8 
r. Rani Chandra. 274 Y. 635 (N.D. Cnl. 1917). 

'See United State8 v. Chakmbertg,  !X4 F. 387 (S.D.N.Y. 1917). 



R statute sliou~lcl conden~n, but without anv si.ynificm~t :lid from t h ~  
term Lbentcrprise" or judicially developed descnptlons or definitions. 
The strain of uncrrtainty or looseness of thought is illustrated bj- the 
followi~ig excerpt, from 1Juifed Stafes v. Sandel*, 241 F. 417. 420 
(S.D. N.Y. 1917), wherein the court conclr~dctl sencliny spies out fmm 
the rn i t ed  States is an *.enterprise.'? but then stated: 

Nor do I menil to say that a person is not within the inhihi- 
tions of the act who is not within the precise catego~y of a 
soldier or spy. The a d  prohibits a militarr enterpri~e. which 
the Supreme Court has defined as 'a m:lrtial undertaking, in- 
rolving the iclr:~ of a bold. ard~~ous ,  m t l  hazardous nttempt.' 
Wilmrg T. United States. 163 1i.S. 650, 16 Sup. Ct. 1134, 41 
L. Ed. 289. It. \vould seem evident that n person I\-ho inaucn- 
rates within the Tnitcd States xnr act of a warlike nature, 
to  be carried on thencc :~p:linst the territory or doniinion of a 
foreign state with wliich this government is at pence, is cle- 
nounced by the statute. 

I hare wished to point out, that the \vopls 'militarj- enter- 
prise,' while i r~clucling a mili tnrY espetlit ion, have been held 
by the Supreme Court to $re n wider scope to tlie statute 
than the latter term, and that n 'military enterprise? m y  con- 
sequcntly include ~ a r i o u s  undertakings hy single inc1indn:lls. 
as well as by a 111unber of persons. 

The u n d e r l ~ n g  thought is that foreign go\-ernmcnts are not en- 
titled to protection by r a y  of crh&wJ statutes n-hirh broadly state 
politically oriented offenses when this app~*oach is rejected for pro- 
tection of the United States government itself. 

18 U.S.C. SECrIOX959(C) (PROPOSED SRGTIOX 1203(2)(b))  

It has been stated that: ' 
Tlie 969(c) 'exception' was first included in Section 2 of 

the original 1794 Neutrality Law. . . . 

The background to the poviso in orifinal Section 9,  pres- 
ent Sect.ion 960 (c) , is tlescribecl in Fenwick's -l'e1ltmIif9 L n m  
of fhe United Stats (1913) nt page 99. Fenviick says: 

' I t  was not thought by the fmmers of the Acts of 1794 
and 1818 that the neutral obligations of the 1-nited Stntes 
extended to the preve~ition of cnlistmcnts in the *I-vice of 
a foreign state, when the persons so enlisting owed allegiance 
to the foreign state ns  its subjects. I n  the Ins tmcf im to the 
Col?ecto~:q of Cu~toms, issued by Hamilton on August 4,1793, 
it is distinctly stated that 'resscls of either of the parties, not 
armed, or  armed previous to t l d r  coming into the ports of 



the 1-nited States, which shall not hare infringed any of 
tlw forcping rules, ~iiay lnwhdly engage or enlist therein 
their o\vn subjects or citizens.' 

* * ? 8 

l'lie first subst:lntinl change, after 1794, in the history of 
present Section 95'3(c) took place in  1874. Tlie 'escept~on,' 
prt~viously included in Section 2of  the original Act of 1794. 
w:I.~ separated and kctune tur independent provision, Sec- 
tion 5291, of the Revised Statutes of 1874. by ~ t s  terms appli- 
ci~blc to a11 of the substantire crimes listed under Title G i ,  
'Seutinlity.' Title 67, 'Sent.rali@,' included predecessors 
of present Sections 960 and 961. I hare found no statements 
us to why the rerisors made the &exception7 applicable to 
all of these neutrality crimes. ProbaMj- the exception was 
made :ipplicahle to all the n e u t ~ a l i t ~  [crimes] out of an abun- 
t1:lnce of cauthn. A transient alien who enlists on a rrar vessel 
of his own country might be violating Section 960. for in- 
stnnce. if the war vessel was to proceed on an expedition 
: p i n s t  :r country nt peace ~ i t h  the r n i t e d  States. The 1874 
revisers miglit 11:~ve reasoned that such a result was not con- 
tclnplatrcl by the original law, if the b'wic act of enlisting on 
the vessel of w:lr was specifically said not to  be n. crime. 

IJntil 194s the neutralily l a w  remained substantially in 
1 1 1 ~  form of the ~r.\-ised statutes of 1871. Ron-erer. in 1918. 
prior Sertion 6291, the 'esrrption,' vns attached on to pres- 
cl!t Section 95!1 u s  sub-section (c) and the exception was said 
not only to n ,ply to Section 959ia) (concerning enlistnicnts I :~nd I~iring) mt also Lo 960 :1nd 961. T11e Appendix to the 
rc lmt  of the TIouse C'on~niitter on the tJndicin.~y said \\-it11 
I Y ~ X C ~  to the revision of Section 959: 

'References i11 subsection (c) to Section 9GO and 961 
of this Title arc to the only other Sections to which the sub- 
section cSan apply.' (I1.R. Rep. So. 804. Appendix. 80th 
Cong.. 1st Sess., p. -177 (1947).) -1. Seidle, Attorney, the 
Legal ,\dviser's Office. Department of State, to the 'LeKal 
-Idriser (Chages) . 'Men~ormlilum on the Legislative His- 
tory of section 950(c) of title 18. United States a d e , '  
-1pr. 14. 1961. ]IS. Department of State: file 'i11.34/4-1461. 

Thr r~lationsllip of section 1803(2) (b) to section 1.201 (military 
espec?ition.;    gain st friendly powers) should be consiclered. S o  escep- 
tion for hostile inilit:lr:\. expeditions or au,menting resssels (18 V.S.C. 
S !K1) is incli~cled in the proposal, henuse joining a war vessel in the 
scrvicc of :I foreign power where it was not commissioned or "orga- 
nizecl" in tlir Tinited States is not considered an espedit.ion organized 
in the TTnit~tl States for the purpose of proposed section 1201. I t  is 
also 1wo1'0sed to treat 18 U.S.C. $961 as a regdatory matter under 
Title 22 by \yily of regulation of trade in specific goods. 
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APPENDD~ 

DISPOSITION OF CURRENT PROT'ISIOSS ON FOREIGN RELATIONS 

C~rrrent  provielon 
1. 18 7i.S.C. $951 (agentsfor for- 

eign governments). 

2. 18 U.S.C. 5 952 (diplomatic 
codes and correspondence). 

3. 18 U.S.C. 5 953 (private cor- 
respondence with foreign 
governments). 

4. 18 U.R.C. g 954 (false state- 
ments influencing forejgn 
goremment) . 

5. 18  U.S.C. $95.5 (financial tmns- 
actions with foreign gov- 
ernments). 

6. 18 U.S.C. $ 956 (conspiracy to 
injure property of foreign 
gorernment ) . 

18 U.S.C. 5 957 lpossession of 
property in aid of foreign 
government). 

IS U.i.R.C. 3 958 (commission to 
serve against friendly mi- 
tion ). 

18 U.S.C. $ 959 ((enlistment in 
foreign serrice) . 

18 U.S.C. 5960 (expedition 
against friendly nation). 

18 U.S.C. $5 961-967 ( s t r e w l l -  
ening armed vessel of for- 
eign nation; arming vessel 
against friendly nation: de- 
tention of armed vessel; de- 
livering armed vessel to bel- 
ligerent nntion : verified 
statements a s  prerequisite to 
resqel's departure : depar- 
ture of vessel forbidden for 
false statements : departure 
of vessel forbidden in aid of 
neutrality). 

18  U.8.C. 5 969 (exportation of 
arms. Liquors and narcotics 
to Pacific Islands). 

Disposit io~l i ~ t  new Crirnittfll Code 
Tranpfer to Title 22:  sanction covered by 

section 1206 (failure of foreign agents to 
register) : see comment, szcpra, for alterna- 
t i re  disposition. 

Section 1111 (espionage) : section 1113 (mi+ 
handling sensitive information relating to 
national security). 

Repeal. 

Recommended a s  jurisdictional base for per- 
jury (,-tion 1351) : see comment on 1s 
U.S.C. 0 9.54. 

Transfer to Title 3". 

Section 1202(c) (conspiracy to commit of- 
fenses against a friendly nation). 

Repeal: see comment, pp.-, supra. for 
coverage of substance of section 957 in gen- 
eral prorisions. 

Substance covered by section 1503 (unlaw- 
ful  recruiting and enlistment in foreign 
armed forces. 

Section 1203 (unlawful recruiting and en- 
listment in foreign armed forces) covers 
section 959(a) : subsections 959 (b)  and 
( c )  to be relocated i n  'l'itle 22. 

Section 1501 (military expeditions against 
friendly powers) ; section 1202 (consgir- 
acy 'to commit offenses against a friendly 
nation). 

Substance of sections to be transferred to 
Title 22. Criminal sanctions : section E M  
(violating l a m  r m a t i r i g  international 
transactions) ' section 1205 ( ~ o l a t i n g  or- 
ders prohibiting depnrture of vessels and 
aircraft) ; section 1352 (fa1.w statements). 

Transfer to Title 22. 



COMMENT 

on 

IMMIGRATION, NATURALIZATION AND PASSPORTS 

OFFENSES; SECTIONS mi-122% 
(Agata, Cross; March 24, 1970) 

1. Int~.od~rction.-Sections 12?1 through 19.35 represent an effort to 
integrate into the neK Code the Inmy existing o f f e m  designed to 
assist. crovernment regulation of immigration, citizenship, and foreign 
travelLy citizens. Generally spcnliing, the approach has been : 

(a )  to avoid interfering with eslstmg policy; 
(b) to identify t lie parts of those oflenses \rllich are covered by 

general offenses such ns bribery, perjury, false statements, forg- 
ery, e t ~ . ,  and can thus be eliminated : and 

(c) to identify the offenses which ought to remain in, or be 
transferred to, Title 18-usually the f e l o n i e a n d  vhich lesser 
grade matters ought to be regarded as regulatcq o f f e m  i~nd 
placed in other titles, :mended, if necessary, to p r o ~ d e  for minor 
penalties or incorporation of the regulatory offense rovision I' (section 1006). For  those offenses which remain in Ti t  e 18, the 
objective is to reconcile the grading and definition with the gen- 
eral penal policy of the re~nuinder of the Code. 

The principal substnnt ivc changes which result from this process 
are in grading. The drafts give to Congress the primary role of identi- 
fying more particularly thxn existing law wh1c11 misconduct should 
be a felony nnd which n niisdemennor. 

For disposition of currcnt offenses as a result of the proposd new 
Code, see Appendix, &fro. 

2.  ?))ect ion 13.21 : U d n x  f trl Entry into tlw United  state<^.-Section 
1231 conlbines into one olfense the conduct embraced by 8 U.S.C. 
$ 1325, covering unlun-ful entry into the United States, and 8 U.S.C. 
5 1326, corering re-entry into the United States after deport-ation. 

(a) A ~ o i d i n g  i?nmig?'ation m(tho?'l'tie~ and entry by deception. Snb- 
sections 1 (a) and (b) of section 1231 carry for\\-ard. in almost 
identical language. the esisting prorisions of 8 U.S.C. 59 133.5 (1) and 
(2). relating to entry a t  a time or place other than one designated by 
law and evasion of inspection or examination by imni ration officers. 
Subsection l ( e )  of draft section 12% replaces 8 U%C. 8 1381(3) 
which deals with an alien wlm "obtains entry to the United States by 
a \rillfully false or rnislending representation or the willful conceal- 
ment of R material fact." Subsection (c) sim ly refers to an alien who 
intentional1 "obtains entry to the United 8tnte-s by deception.?' The 
definition oT':deception,. in draft section 1229, derired fmm the theft 
provisions (section 1749), mould cover all modes of deception, includ- 
ing use of false documents and impersonation. The requirement of a 
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written statement is consistent with administrative practice and the 
general false statements provision (section 1352). "Materiality?' is 
built into the draft's requirement that the entry be obtained "by" 
deception.' 

(b) Re-entry after de >orfation. Subsection (1) (d) of dmft section 
1321, carries forward 8 t T.S.C. 8 1526, and n~alres it an offense for an 
alien to enter after hnving been deported. The nfi~nlatire defenses to 
pn>secution under the dmft, contamed in section 1221(3), carry for- 
ward two situations which are expressly escluded from current law 
by 8 U.S.C. 6 13%. It is an affirmatire defense to a prosecution under 
subsection 1 (d)  thnt tho Attorney General consented to application 
for re-entry or that such consent is not reqni~vd. Stated as affirmative. 
defenses instead of exclusions as in existlng Inw (8 U.S.C. $ 1326)' 
tlle issues of burden of proof ancl mistake arc 1.esolrec1 with greater 
precision than in current law (draft sections 103(3), 303). Sote that 
rasonable mistake of fact as to whether tlle Attorney General con- 
sented is an nfirmatire defense under drnft sul)section (3) (a). Draft 
subsection (4) carries forwnrd the i~ference in 8 U.S.C. 5 1326 to a 
deported alien "found" in the Enited States, as a presumption that 
he intentionally re-entered, rather than as part of the definition of the 
offense.' (For 6110 effect of a presumption, see section 103 of the new 
Code.) 

(c) Gradinq of section 1991 (zm7a-zofu? en try). The major difference 
between drnft section 1221 ancl current Inw is in grading. Under ,w,- 
tion 1521, imla\vfi~l entry is basically n Class .\ n~i.sdememlor, but is 
,graded a Clnss C felony : (i) if the actor uses  nothe her's, or t~ forged or 
counterfeit, entry docurnent ; or (ii) if he re-entc~s after having been 
deported becr~lise he 1vns convicted of a felony involving moral tnrpi- 
t,uclo. Under current lnm (8 U.S.C. $ 1325) unlawful entry is a ] i s -  
demeanor prinisllablo by 6 moilth' in~pri..onment and conviction for x 
second offense is punishable by 2 pears' imprisonment.. -411 re-entry 
after deportation is currently n. felony (8 1J.S.C. 1326: 2 gears' im- 
prisonment) .3 Generr~lly, grading the offenses as Clnss h misdemean- 
ors accords with esisthg p~wecuting policy and administ.rat.ion of 
the immigmtion lnws, because a second unlawful entry. or  a reentry 
after deportation for which felony treatment is :~uthorized, is rarely 
pmsxutecl as n felony. I n  m y  erent, general Clnss -1 misdemeanor 
treatment should be ndequato in new of the power to treat, persistent 
nlisdemennants RS felons under drnft section 3003, and the right to 
deport illegnl immigrants. Resenation of Class C felony grading for 
crinlinals w11o re-entor after being deported and those who use h u d u -  
lent documents covers c,asw presenting the most seriom sources of 
harm and in wl~ich the threat of felony prosecut.ion mny be most effec- 
tire as deterrent. 

Similarly. 8 U.S.C. 8 1325(3) refers to  obtaining entry "by a a i l l f u l l ~  false or 
misleading representation or the willful concealment of n materinl fact" 

'Apparently, the existing provision was intended to fncilitate prosecutions 
for unlawP111 reentry. but its form ns n separate olYense permitted prosecution 
of an unlawful alien reentrant "found" in the United States after the enad- 
ment of the provision but who had reentered prior to its ndoption. See United 
States v. Alvarado-Solo, 110 F. Supp. 848 (S.D. Cnl. lm) ; Gonoon- G; R m -  
FIELD, IUMI~RATIOS LAW G; PROCEDWE 9 9.2s [heminafter cited as  GOBDOS & 
ROSBXPIELD] . 
'That is, all illegal entry is so treated. Esceptions Itre stated in 8 U.S.C. $1326; 

these nre defenses under section 1321(3). 



3. Section I B 9 :  8mugg7ing A7iens.-Draft section 1222 (unlaw- 
fully bringing aliens into the United States) cmries forwnrd the exist- 
ing proliibition agninst smiiggling aliens (8  T.S.C. $ 1321(a) (1) ). The 
definition of the offense is i~ncliangecl from existing law, but the grttd- 
ing of section 1222 discrilnin:~tes b e t ~ e e n  concluct deserving of felony 
treatment and that for I\-hich nlisclemeanor treatment will suffice. Cnr- 
rent Inn- ~ n d c s  all sllch condnct as a felony. The proposal designates 
as felons those who act for pecuniarj- gain or who knowingly aid the 
nnlawful entry of those who intend to commit a felony: other riola- 
tions of section 12.2hre Class -4 misdemeanors. Thus, while n person 
who illcgdly brings his wife into the rn i t ed  States would be guilty 
of an offense. under the proposal it is a misdemeanor and not a felony. 
On tlie other linnd, professional smwlers, including those who, e.g., 
as cmploynent agencies, derive income from illegally bringing aliens 
into the 1'nited States. would be guilty of a Class C felony. I t  1s con- 
templnted that 8 T.S.C. @ 1327 and 13.28. aiding subversives and pros- 
titutes to enter illegally. will be repealed. but the most serious aspect 
of this conduct-aiding with knowledge the alien intends to commit a 
felony-would be a Class C felonp In this respect. the proposal is 
broader than current lam because it is not limited to prostitutes or sub- 
versive~. but covers any felony under State or Federal law. In a sense, 
this is :I facilitation punishable as a Class C felony. I t  sliould :ilso be 
noted that under the accomplice provisions (section 401). one who aids 
nn unlawful entrant wonlci cornnit a felony if he aided an alien wl~ose 
entry in violation of section 1211 is a felony.* 

4. Section 1223: I;rinderi?tg Discove~y of I77egoZ E?~tranta.-Pro- 
posed section 1223 embraces thc conduct proscribed by 8 U.S.C. 8 1324 
(2)  , ( 3 ) .  Current I:LW nitkes it, n felony (5 ye.nrs/$2,000) to concml or 
h r b o r  an alien with intent to shield him from detection (8 lJ.S.C. 
8 13%(3)) or to I;nowingly transport an illegal alien in the United 
States "knowing or liaving rensonnble grounds to believe his lnst entry 
into the 17nited States occurred less than three gears prior" to the fur- 
nishing of tmnsportation (8 U.S.C. $ 1321(a) (2)). These provisions 
are cssentinlly accessory-after-the-fact provisions. (Those who aid the 
actuol entry are i~ccomplices to the entr;r.) Subsection (1) of section 
1223 defines the offense in terms which track the accessory-after-the- 
fact pro\-isions in section 1303 (hindering law enforcement). Subsec- 
tion (2) grndes the offense a Class C felony if it is engaged in for 
payment (subsection (2) (a ) ) ,  or pursuant to the business of an em- 
ployment agency (subsection (2) (b)) ,  or with intent to employ the 
alien in n con~mercinl enterprise (subsection (2) (c) ) , or \\-it11 h o w l -  
ed@ tlie alien intends to commit a felony (subsect.ion ( 9 )  (d) ) : other- 
wise it is a Class ,i misdemeanor. The current law's express esclusio? 
of employment from the definition of 'lharboring and concealing" is 
deemecl unnecessary in Fiew of the requirement that i t  be done with 
intent to prevent the alien's discorev. Thus. the I-eryr definition of the 
offense escludes mere employment of an alien, but where there is an 
intent to prerent the alien's discovery, coupled with the purpose to 
retain him in the employ of a commercial enterprise, the harboring is 

' Thc legisintive his tor^ of existing lam and its judicial construction is replete 
with concern over its coverage of attempt, complicie in nnd conspirney to violnte 
thc str~tutr (SCC GORIIOX LC ROGEYFTELD. supra note 2. $ #  9.23b. 9.23e). concerns 
reduced by the proposed Code's general provisions on these subjects. 



cleemed serious enough to  n-arrant felony trentment. If espress assur- 
:mce of exclusion of "mere employment" situations IS deemed necessary, 
:I subsection (3) could be added to read : 

Effect of Xe?-e Employment. Nothing in this section sllall be 
construed so that, by itself, employment of the alien by the nc- 
tor, incllding tlie usual and normal practices incident to em- 
ployment, constitutes a violation of t l i s  section. 

Apparently the esclusion in current law is intended as reassurance 
for persons who employ aliens with knowledge of their i l lepl  entry. 
One viewpoint would make eren such conduct an oifense in order to 
remove incentive for illegal e n t q  mid, a t  tlie least, implicit encour- 
amment of such illegal entv .  It is argued that knowing employment 
04 illegal entrants subrerts an important purpose of regulating in!- 
mi,mt~on-maintenance of \\-:I wales and employment opportunl- 
ties for the legal domestic w o r r f o l r c a n d  undermines sa enforce- 

am invol\ing significant e s y u t i ~ e  and judic~:d resources 
commltte lnent to preventing illegal immigrat~on. 

5. Fraudulent Acquisition of Gitkenshi/> nnd Pasq~or ts  (19~ction.q 
1924 nnd 1925) ; Disposition of .'Cse" Offewe Under 18 U.S.C. 
3 1015(c) .-Sections 1224 and 1325 consolidate those aspects of sec- 
tions 1015 (a),  1424. 1425 (a )  and (b) , and 15-12, dealing with fr:lwiu- 
lently obtdning citizenship or a passport, and retain the f r l o n ~  trent- 
lnent under current law. BJ virtue of sections 1224 ancl 1225, t le rnis- 
demeanor false statsnlents offense under ,-tion 1352 is r:lised to n. 
Clnss C felony. The requirement that acquisition be "by ~lecept~ion" 
imports a requirement of n~atcrinlity.~ 

The proposecl complcx does not contain n counterpnrt to either 18 
U.S.C. 5 1015(c). maldng it a felony to L'use" fraudulently obtnined 
documents or those "othemise unlawfully obtained", or 18 U.S.C. 
rj 1423, dealing with use of documents unlawfully issued or 1n:lde. 
I-Iowever, "use" of fraudulently obtained documents is pnernlly n 
Class A misdemeanor under proposed section 1753 (deceptive writ- 
ings) or :L Class C  felon^ if used in a fri-iud involving $500 or more 
(section 1i53).g With respect to documents "otherw~se rinlawfully 
obtained". the prosecution should be for the unlawfnl act of obtain- 
ing. if it is criminal, or for the unlawful harm sought. by i ts  use. Mew 
use of a document not obtained by criminal means or not used for other- 
wise criminal purposes shonld not be an offense. Of course. this would 
not preclude rerocat.ion of citizenship obtained by noncriminal un- 
lawful means. One important effect of pmsecution for "u-se" coulcl be 
estension of the statute of limitations on proof of franclnlent acqui- 
sition when the "use" would otherwise not be an offense nncl the 
statute bars prosecution for fraudulent acquisition. Tllis undercuts 
the basic pohc unclerlying the statute of llniitations on fraudulent 
acquisition anal would be an annchronist.ic cleviiition from general 
pollcy not apparently necessay to the effective adnlinistrat~on of 
natl~mlization laws in ~ i e m  of the power to denutumlize and deport 

' 8 c c ,  r.g., United States r. Ubani, 141 F. Snpp. 30 (S.D. Cnl. 19511) ; cf. 
Ilridgcs r. Uwited States,  199 F. 2d 8ll (9th Cir. 1952). rer'd on otkcr grounds. 
345 U.S .  200 (1953). 

'Forged or counterfeit documeuts are covered by section 1751 nnd facilitntitig 
counterfeiting by section 1752. 



for frnudulent ,wquisition of citizenship without regard to a statute 
of lirnitntion~.~ 

A P P E ~ I S  

DISPOSITIOS OF CURREST PASSPORT, IJDLIGRITION AND NA\TOR;ILIZATION 
maoR O ~ X S E  

Current provirion 
A. 18 U.S.C. 5 1015 (naturalization, 

oitizenahip, alien registru) : 
1. 18 U.S.C. 5 1015(a) (false 

statement under oath). 

2, 18 U.S.C. 5 1015 ( b )  (deni- 
al of citizenship with in- 
tent to nroid d u t j  or 
otlier liability). 

3. I 8  C.S.C. 5 101.5 ( c )  (use of 
certificate, etc. obtained 
by fraud or  false evi- 
dence). 

4. 18 U.S.C. g lOl5(d)  (fa?.se 
stntenient concerning 
appcnmnce of another 
beforc actor with re- 
spect to naturalization, 
etc.) 

B. Titlc 18, Cliccpter 69 (nationality 
avtd citizorslt i p )  : 

1. I 8  U.S.C. fi 1421 (accounts 
of court officers). 

2. 18 U.S.C. 5 1.429 (fees in 
naturalizntion proceed- 
ings). 

3. 18 U.S.C. 11g.3 (mimse 
of eridcrlce of citizen- 
ship or  natunlizztion) 

-1. 18 CV.S.C. glg4 (persona- 
tion or  misuse of papers 
in naturnlizntion pm 
ceedings). 

.5. 18 ['.Sf. 6 l j 2 5  (procilre- 
mcnt of citizenship or  
natur;ilization unlan?ul- 
1s). 

0. 18 F.S.C. 1g6 (repro- 
duction of nnturaliza- 
tion or citizenship pn- 
Ders). 

Disposition in new Criminal Code 

Section 1351 (perjun) : section 1224 (ob- 
taining naturalization or  evidence of 
citizenship by deception ) . 

Section 1351 (perjuq-) : section 13-52 
(false statement) ; specific provisions 
where status is material, e.g., section 
1108 (avoiding military service obliga- 
tions). 

Section 17.53 (deceptive writings) ; w t i o n  
lB1 (nnlawfal entry). 

Section 1231 (perjury) ; section 1.352 
(false statement) ; section 1 E 6  ((wrong- 
ful issuance of documents, etc.) ; sec- 
tion 17% (deceptive writing) ; general 
p roa ions ,  .section 401 (nccomplices) 
and section 1002 (cri~ninnl facilibtion ), 
and section 1224 (obtaining nnturalim- 
tion or evidence of citizenship by decep 
tion). 

Chapter 17 (theft).  

Chapter 17 (theft) : section 1302 ( m -  
lawful rewarding of public serrants).  

Section 175.3 (deceptive ~ r i t i n g )  : section 
Z'5 ( obtaining passport by deception). 

Section 1224 (obtaining naturalization or 
evidence of citizenship by deception) : 
section 3753 (deceptive writing) : sec- 
tion 1351 (perjury) : section 1332 (false 
statements). Re: "use" in second para- 
graph of 18 U.S.C. s 1424, see Disposi- 
tion. etc. of 18 C.S.0. 5 1015(c), supra. 

Section 1% (obtaining naturalimtion or 
eridence of citizenship by deception) : 
,section 1553 (deceptive writing) : sec- 
tion l216 (wrongf.nl issuance of docu- 
ment by public semnnt) : also genernl 
perjuv, false statement and bribery 
sections (sections 13.51, 1332. 1301). 

Section 1751 (forgery or  counterfeitlng) , 
see section l E l ( 2 ) ( b ) ( i v )  for gmd- 
ing : section 1552 (fncilitation of coun- 
terfeiting). 

' In  addition. if thr fals~hood need be material, however, to  support denaturnl- 
izution. it  wonld not mnke sense to permit prosecntion for use of citimndlip 
pnlrrs  obtained by im immat~r in l  false statement. when the defendant's citizen- 
ship cannot 1w chnllenged. C'f. Chalcnf v. United States, 364 U.S. 350 (1W3). 
Whcrc the case involves a citken mlio obtains il passport br a n  iminaterinl falm 
stntkmcmt, obtaining :IS mcll a s  use in connection with travel. coultl I)c n 
regulatory ofknsc. Cf. United States v. Brotoder, 312 U.S. 3.%5 (13i l) .  



Current provision 
B. Title 18, chapter 69 (nationality 

and citizen811 ip)--Continued 
7. 18 G.S.C. g 197 (sale of 

nntuciliwtion or citi- 
zenship papers). 

8 18 U.S.C. 5 1428 (surrender 
of cancelled naturnliza- 
tion c=t?rtificate). 

9. 18 U.S.C. 1429 (penaltics 
for or refusal to answer 
subpoena). 

C. Title 15. Chapter 75 (passports 
and vtaas) : 

1. I8 U.S.C. 8 1541 (issuance 
willioi~t authority). 

2. 18 U.S.C. 8 1562 (false stiite- 
ment in application and 
use of passport). 

3. 18 U.S.C. (i 1545 (forgery or 
false use of passlmrt). 

4. 18 U.S.C. 5 154.1 (misuse of 
passport) 

5. 18 U.S.C. 8 1545 (safe con- 
duct violationsj. 

0. 18 U.S.C. jj 1546 (fraud and 
misuse of risas, permits, 
and other entry docu- 
ments). 

D. Title 8 (Alien.9 and Natfonalftu) : 
1. 8 U.S.C. 5 13&4 (bringing nnd 

harboring certain aliens: 
persons liable; authority 
to   rest). 

2. 8 U.S.C. ) 1325 (entry of 
alien a t  improper time or  
place : misrepresentation 
and concealment of h c t s )  . 

3. 8 C.S.G. 5 1.386 (reentry of 
deported alien). 

4. 8 U.S.C. ji 1327 (aidlng or 
assisting subrersive alien 
to enter) ; 8 U.S.C. g lJe8 
(importation of alien for 
immornl purpose). 

5. 8 C.S.C. (i 1252 (apprehon. 
sion and deportation of 
aliens--arrest nnd cus- 
tody: review of determi- 
nation by court). 

Dispositiott in  new CrimittaZ Code 
Genernll complicity provision (sections 
401. 1001-1W) with respect to, c.9.. 
section t ?  (unlawful entry) and sec- 
tion 1 2 2  (unlnwfully bringing alien in- 
to United Stntes) : section 1223 (hinder- 
ing discovery of illegal entrnnt) : and 
section 1225 (obtaining passport by de- 
ception) . 

To be transferred to  Title S a s  regulatory 
offense or infraction: conduct can be 
basis for proving complicity with re- 
spect to any other offense involved. 

Section 13q3 (failure to appear ns $1 wit- 
ness, elc) ; section 1343 (refusal to 
testify). 

Section 1753 (deceptive writing) : section 
1352 (fnlsc statements). 

Section 1225 (obtaining passport bg de- 
ception) ; section 1352 (false state- 
ments) : section 1753 (deceptive writ- 
ing) : for use. see comment, 18 U.S.C. 
section 1015 (c )  , this table, supm. 

Sec romn~ent. 18 U.S.C. section 1426, this 
tal~le, supra 

Section 1221 (unlnwful entry) : section 
12'22 (aiding unlnn-ful entry) ; com- 
plicity provisions for other offenses 
(sections 401. 1001-la). 

This is a foreign relntions provisions to  be 
transferred to Title 2. 

Section 1751 (forgery and counterfeit- 
ing) ; section 17P2 (facilitation of coun- 
terfeiting) : section 1753 (deceptive 
writing) : section 1221 (unlnn-fnl 
entry) ; section 1-22 (unlawfully bring- 
ing aliens into the United States) ; sec- 
tion 1.352 (false statements). 

Section 1222 (unlawfully bringing nliens 
into the United States) : section 
(hindering discovers of illegal en- 
trnnts) ; proredur:il provision to be 
locntrcl in Title 8 or  procedurnl part 
of Title 18. 

Section 121 (unlawful entry) : section 
1352 (false statements). 

Section 1Z1 (unlawful e n w ) .  

Taken into account in grnding of sections 
1321-1323 ; farilitn'tion of national de- 
fensr offirnses ; section 1S41 (pmmo+~: 
prostitution) ; section 1842 (aldmg 
prwtitntion). 

Retention in Title 8: offenses graded as  
misdemeanor ; obligation to depart 
would be enforccnhle by section 1311 
(criminal contempt) and section 1g5 
(willful disobedience of court's lawful 
order) : failure to  report t o  be subject to 
section 1305 (failure to  appear after re 
lease: bail jumping). 



COMMENT 

SECTIONS 1301-1309 
(Agata;  January 28, 1969) 

PIIYSIC-11, O ~ ~ s w m n o s  OF GO~I.:RNNENT FUSCTIOS: SECTION 1301 
and 

PREVESTISG ~ I I E S T  -LSD DISCIIARGE O F  OTIIER DVTIES: SECTION 1302 

1. BaeX.g,*ound: Pwyose.-Scctions 1301 and 130-3 both deal with 
aspects of tlie intentional obstr~~ction of government functions. Sec- 
tion 1:301 proscribes such obstruction by m y  kind of p l~ j s i cd  interfer- 
ence . . or obst:iclc except tliat, interposed by i~ person fleein= from or re- 
s ~ i t ~ ? p  a m s t .  11 matter which !.equires special i~ttention.%ection 1302 
is prl~narily designed to deal w1t1i that special situation in terms which 
introduce elenlrnts beyond mere physical interference. i.e.. creating a 
*~ibstanlial risk of bodily injury or the need for .ncbstantiaZ force to 
overcome resistance. 

It, is importcult to unclcrstitntl a t  the outset the limited purpose of 
thwe provisions. First, they obviously arc not, intendecl to deal ~ i t h  
ill1 obstructions of government functions. An effort is being made in 
the ne5-i Code to be as specific ;IS possible regarding such obstructions, 
not only by carryin@ for\wrtl traditional obstructive crimes such as 
briberr, pe j u r  , farse statements. etc.. but also by breaking down 
paisring genera~obitnlcrion of justice statutes, e.g.. 18 U.S.C. $ 1803, 
mto speclfic components, suc.11 ;IS m l a v f i l  com~~~unications with jurors 
; ~ n d  other oifenses to be presc~~teil in other drafts. A sensible division, 
ils indicated by the drafts proposed here, can be made along lines of 
what constitutes physical interference and potentially injury produc- 
ing conduct. 

Another limited purpose of tllcse provisions is to reflect the extent 
to which nn obstructive intent will have b a r i n g  on t.hc penal conse- 
quences of such physically obstructive concl~~ct :IS is embraced in the 
ofl'enscs of murder, a-ss~ult, elitli~ngerhg, ancl the like, ancl arson and 
other inteiltional destruction of property. These offenses in State 
Codes are pri~nsrily directed to\varcl kee ing the peace. I n  the Federal 
Code. except for their applicntion+to enciilves where the principal con- 
cern is the sclme, they are primarily directed toward prevent~ng and 
penalizing obstructions of government functions, The victims to be 
protoctecl from assaults arc go~~ernment ollicials atknl  lting to dis- 
c.l1:1rge their duties: the property to he protected from d estruction or 
damage is government prol)erty.' This concern will be implemented in 

' Scc test acco~npnnying note 2, infru,  and Extended Xote B. infra. for a descrip 
tion of the statutes. 

(517) 



the proposecl Feclernl Criminal Code by proriding nn appropriate 
jurisdiclional base for these harm producing offenses, probably similar 
to that usecl in existin? Federal law for murder and nwault. i.e., if 
committecl a g ~ i n s t  a person while he is enuagecl in or on :~ccount of the 
perfonnonce of his olticid duties (18 U.S.~. 5s 111,1114). 

These offenses will be graclcd-as they are in esisting law when t.hey 
deal with the government or a government employee ns rictiln-ac- 
cording to the gravity of the misbelinrior n-ithout regard for the intent 
to obst~ylct n government lunction. This is not to say, howerer, that 
duch i n t ~ n t  will never affect the gmvit?. of the offense. Rather, it es- 
presses the policy that, there is n point heyand which the offense itself, 
e.g., murder. aggravated :~ssa~ilt, is so s e r i o u s a n d  the penalty so 
s e r e r ~ t h n t  the abstractive intent has little significance. By the same 
tolren. bclon- that point tho obstructil-e intent becomes more significanl 
and can appropriately serra to aggravate the penalty for the mis- 
beharior. Thus, an ~~narmecl scuffle bet\veen neighbors over the diriclhg 
line betmeen their properties can appropriately be graded as n Class B 
~nisclen~eanor : but if the property o?rner e n g a p  in sncli a scuffle with 
a go~ernment survcyor to prerent lmn fro111 domg his jdh. it is appro- 
priate to consider his obstruct.ire intent ancl to raise the oflense to n 
Class A misdemeanor. It is this policy d ~ i c h  is carried out in proposed 
sections 1301 and 1302. 

I n  addition, these provisions constitute catch-all offenses which can 
 place many specific offenses in p ~ s e n t   la^ when the concluct is 
intended to obstruct n govcrninent function, c.g., obstruction of mail 
(18 U.S.C. $$1701, 1iO2), interference with railway or steamboat 
post office by :issault or nlalicious interfer~nce (I8 U.S.C. 5 2116), 
interference with certain agriculture officials (7 U.S.C. a SG), destroy- 
ing survcy marks (18 1T.S.C. $8 1858-1860) and boundary signs re- 
latinz to Indian I-evrrations (18 U.S.C. 8 1164). forcible rescue of 
property seized u~idcr revenue lnws or by search and scizlzre (18 
U.S.C. $5 2238) .' Tf it is desirable and : ~ p p ~ q ) r i a t e  to p~wliibit certain 
conduct (in addition to thnt which mill be covered in the tmclitional 
offenses such as assault and criminal mischief) because of its effect 
on government functions. repnrdless of whether t11e1.e is i n f ~ n f  to 
obstruct, these can be dealt with as regul:~tory offenses for -i-il~ich 
lesser penalties will be prescribed. (Some d~structions, of course. may 
be expally or more severely penalized hcaiise of a specialized o1xt1.u~- 
tivc intent, for example. to sabotage national defense.) 

2. Po?mu7utiint of P h p X  0b.vtrztcf;on. 0ffen.se.-The rerl) "ob- 
stnrds." in section 1301, is the one ~ h i c h  is the comn~on clenominnt?r 
of Federal statutes dealing clirectlr with the subject matter of tlns 
offense and has n lonc history hi ~ e h e r a l  law \vliich may prove. 11elnful 
in its constniction in the new Code.3 It may well embrace the other 

'Also inclucled m-onld he some aspects of the s t n t ~ l t ~ s  described in Extended 
Kote H, iiifm. and provisions s11d1 ns 18 1T.S.C. 6 7Z.l (rescue Iby for6c.e of the body 
of an esecutrd offendrr) and 18 U.S.C. 8 1701 (obstruction of mails), and conduct 
condemned in Harper V. United Stcrfcn, 27 Ir'. 'ld ii (Sth Cir. 1925) (false arrest 
to impede n nitness). Tn addition to IS V.S.C. F 1701, it n-onld also embrace 
some of the more specific provisions of 18 T7.S.C. g b  1691-1734 (postal serrice). 
Some spwific depredntions mny call for special treatment because of sentencing 
orginterdepartrnen4al jarisdictional considerations. 

Sec. e.g., 18 1J.S.C. %401(1)  (contempt) and 1s U.S.C. 6 1-3, both derived 
through a number of revisions beginning with the Act of March 2. 1831. 4 Stat. 
487. 4%. 6 2. For history. see Sladc v. ljitited States. 85 F.2d 786. 788 et seq. 
(10th Cir. 1930). 



verbs employed-"impairs" ancl LLpcrveiZs." But they also recur in 
the cases, statutes and litemturo dealing wit11 contenlpt :ind conmon 
I:LW and statutory offenses dealing with o+tr!iction of justice4 Those 
verbs are included not only h c n u s  of this history of usage but also 
kc;iuse they ;tppear in recent State rerisions and propped revisions5 
and harmony Ilere should ;~lso bo helpful in developing :L common 
conctrwtio!? f'o~. tlii.; adniitt etllg bi.o:lcl concept, 

-,~dministnition of law" is included with b'g0~-ernment function" 
when the latter alone might suffice: but tllc former carries for- 
wilril in sulst;ince teniliiiology el~lployeci in the principal esisting 
general obstruction statutes (18 U.S.C. $$I503 and 1505). Section 1503 
speaks of *.i~tlininist?tration o f  justice" antl t1e:tls with judicial func- 
tions, while scction 1505 spe:iks of '.adniinist~xtion of lax" to describe 
~)rowedings I)cfore dept1rtmcnts mcl agencies. .'hclrninistmtion of 
I %IT'' serves Iw)t h purposes. ant l is ~ w d  in other recent re~isions.~ 
Together n-it11 '..go~-ernmci~t function?' i t  should prove to be all- 
inclusire. enlbrnc~ng as well thc concern of section 1505 with con- 
gressional inquiries and invest igntions. 

The draft is limited to acts of pllysicnl interference and interposing 
:I obstncle, as noted, to t1ra.w a line between gelie.txl conduct 
of this mturc  : ~ n d  other ol~stiwctive conduct lo be dealt \nth in other 
prol-isions. This forn~ulation is broad enough to embrace all acts of 
force, without using l m g ~ a g e  such as assll.ults, which would raise 1111- 
necessary problems as to the r.clationship of this provision to other 
specific offenses. Tile &aft does not include threats, although whether 
or not they sllould be includecl is recognized as n close question. Es- 
clusion is proposed liere I>ernusu ( a )  threats are recognized :IS obstruc- 
tive offenses (with the npproprinte jurisdictional base) in proposed 
sections 161-1 (terrorizing) :~nd  1615 (menacing) and may, with other 
circumstances, esidence at tempt. and ( b ) because. on balance, it 
is r e g d e d  ;IS undesirable to p n n i t  ,an oficinl to create what otherwise 
11*oulc1 not be an oflense, by refusing to act in the face of threatening 
speecli. I t  11i:~y be noted, Iiowewr, tlint tlie draft does require an ob- 
slruction: and this latter cmcwn conlcl be dealt with by including 
threat, xs n specified act and Ir:11-inp to causation principles resolution 
of whether tlie threat was of silch a nature, under the circunlstances 
that it constituted an obstr~ction.~ 

'There hare been n number of :ittcnipts to define the rarious recurring phrases 
in contempt antl obstruction sti~tntes. See. e-g., District of Col~rnrbin v. Little. 
%XI T'.S. 1 (1950) ; 7711itcd 8 tntrs  v. V c D o m l d ,  2(i F. Cas. 1074 (KO. 15.667) 
( E D .  Wis. I S T O )  : T k i t r d  Ricltc~ I?. Seelcv, 27 1.'. Cas. 1010 (So.  16,2&) 
(C.C. S.D. S.Y. 1844). State  r. Il'clck. 37 TTis. lW. 200-202 (1873). is n brave 
:~ttempt at definition. For ndditionnl clerelopment, w e  WILLIAMS, CRIJIISAL L-4w. 
THE GESERAL PART PS 13,%141 (2cl HI. 1IWil). 

'MODEL PESAL CODE g 312.1 (P.O.D. 1962) : nnd MODEZ PEXAL CODE 6 208.30. 
Comment at 1% (Tent. Draft So.  8. 1958) : N.Y. REV. PES. LAW 5 195.05 (Ire- 
Kinney 1967) : Ilrcn. REX. CRIJ~. C'ODE $4505 (Finn1 Ihnft 1087). 

* Scr note 5, s t cpm.  
'For threat ctlscs, see United Stntca r. L o ~ n r ~ .  20 F. Cas. 1008 (No. 15.636) 

(C'.C'.D. Pn. 1508) : C'nited Stcrtcs v. S)n i t l .  27 F. Caa. 1161 (No. 16,&.33) (E. D. 
Ark. ISTO). C f .  Es parte ~~~~~~~r. 4 P. 1RS (X.D. 111. 1 M )  (offensire nndopprobri- 
011s language without any orert nct rnns constitute nn interference with an elec- 
tion superrisor's duties). Unless thin rises to the level of "disorderly conduct" or 
is part of :1 scheme to create fear of physical danger. this would be n r e v  loose 
standard for imposing criminal liability. 



Considel*ecl m d  rejected mas the New Pork Eevised Penal TAW 
Model Prnnl Coclo provision condemning obstnlction by :lny "independ- 
ently unlnwful act," r~hicli the Jlicliiqan revisers also rejecte~l.~ Adop- 
tion of this language would extend the scope of the proposed pro.vi- 
sion to a variety of matters c*oncerning which inclepent ent. and spec~fic 
policy decisions ought to be made in the context of ench individual 
situation. Inasmuch as a g e n t  many Federal oifenses arc offenses only 
becnuse they will obstruct a gorernnlent function, tlie effect of includ- 
ing the Moclel Penal Code language would be antomnt.icnlly to rnise :dl 
of those offenses to a Class A misdemeanor and tl~errby render ir- 
relevant careful grading decisions as to  most minor offenses, such as 
fnilure to keep records. 

3. Culpability Required fat* Phys-ica7 0b.rtncrtion.-The culpnbility 
problem has two facets. First, the clia~cteristics of the offense for 
which a mensure of culpability is required do not include the la~vful- 
ness of the government function or the fact that it. is :I function of the 
Federal government. Legality is an element of the offense, but knoml- 
ed e of legality is not; and subsection (3) prorides that n nlist~iken 
befef :ls to its illesility is no defense.' That intent to obstruct 11 Fed- 
e r d ,  as distinguished from State or municipal. filnction is not re- 
qni~wl  will be accomi~lished in clefining the jurisdictional b:w. 

Tho second facet of the culpability problem is what is to be required 
with res ~ e c t  to obstruction of a government function. Since the con- 
duct wit \ lout obstruction culpability d l  (or will not) constitute an 
offense under principles governin the behavior (assault, criminal 
mischief, etc.) .  recklessness wodd %e too 1or-r :I reqeirenwnt to ivfIec*t 
tlie purposes of the offense. Appropriate definition of the j~~risdictionnl 
bnso for assault on a Federal official, for cxaniple, would prni?it 
Fedcrnl prosecution where the assault is committed in reckless dls- 
regnrd of its likelihood to obstruct a gorermient function. Accorcl- 
ingly, the issue is whether intent to obstruct or mere hiowledge of 
obstruction should be the requisite element. 

The status of current Federal law is unclear and also varies from 
provision to provision. In Pettibotte v. United States. 148 CS. 197 
(1893). tho Supreme Court required at least hiowledge of the esist- 
ence of n povernnient proceeding before an obstruction clinrge could 
stand. The Court went on to say that intent to interfere woiild accom- 
pany obstructive action if there was such knowledge,1° indicating thnt 
the ultimate finding must be one of purpose to obstruct. This case 
illustmtes that, as a practical matter, proof of knowledge thnt a pv- 
ernment function is being obstructed will most often support n finding 

tJ11cn. REV. Cmr.  CODE 8 4505, Comment a t  328 (Nnal  Draft 1967). 
Rec, e.g.. drtttatrotrfl r. United States. 306 F.2d 520, 522 (10th Cir. 1 W ) .  

denying defendant's right to scrutinize activities of n g e ~ t s  lawfully on an Indinn 
reservation nnd then rlniming a s  a defense to an assault charge. "they. in good 
faith. believe that the government agents are not performing offlcinl d ~ ~ t i e s  or 
nrc engaged in work which is  not authorized by Ian7." Ree 0180 Fin?# v. United 
Rtatc8. 919 I?.% 89.1 (9th Cir.) cwt. denied. 349 U.S. 906 (1%5), upholding n 
coriviction for conspiracy and actual interference with a United S t a t ~ s  Attornc.r 
on rlccorint of performance of duties where defendants erroneous1.r beliercd n 
restrninin~ order obtained by an otBcial v a s  void and in violation of their civll 
rkhts and tl~ereupon they made a civilian arrest of the omcia1 during his office 
hours. 

lo 148 U.S. nt S 2 0 9 .  



of intent.. But the circmstances may also indicate that, while the 
oflencler h e w  his conduct would obstruct a ~ore rnment  function, i t  
mas not his purpose to do so. I n  such situations-as ahen  he reck- 
lessly disregarded the obstructire consequences-it xould be incon- 
sistent v i th  the purposes of the offense to  penalize him for obstruction. 
I t  slioulcl be that the obstruction element aill be the base 
for Federal prosecution if his conduct is otherwise an offense, whether 
serious or  minor. 

4. Interference with Exerehe of Xigh& u n d e r  Orders (18 
U.G.C7. X 1509.-The obstruction of government fiulction ~0111- 

plex in c~irrent  l n a  contai~is 18 U.S.C. 9 1509 which deals wit11 
interference with the )erforinance of duties and the exercise of rigl~ts 
under court orders. ?!+ection 1509 ass enacted as part of the Civil 
Rights Act of 1960 because of cloubts as to whether 18 U.S.C. 
5 1503's "due administration of j~lst~icc" clause covered mob-dorninatecl 
interference ~ i t h  juciicial desegregation orders." Insofar as section 
1509 v a s  intended to corer interferences with persons complying mith 
injunctions (school boards), they :Ire covered by proposed section 1301 
if they are physical in ter fercncc~.~~ The draft would also cover physi- 
cal interference with public servants who seek to enforce judicial de- 
crees and jud~ments. '~ The protection of persons assertin rights under 
:I decree is left for ~*esoh~tion in the contest of civil rig k t s  provisions 
to be c1rafted.l' Of course, some of those cases ma-y involve interfer- 
ence with both performance of duties and the exercise of rights. 

5. RestMng d?.)*e.~t.-Sul)sectio~~ ( 2 )  of section 1301 ezcludes re- 
sistance to arrest from the general provisions dealing with physical 
interference with a gorernment function. Like some other recent re- 

it recognizes thnt resistance to an arrest can involre the clos- 
ing of a door or a removal of the officer's hand from the shoulder or 
other minor, nondangerous, nlnlost idIex Irincis of action. The com- 
pletion of the arrest is sufficient sanction for these purposes. Since this 
is not true of third persons, subsection (2.) is also explicit that a similar 
exclusion does not exist for  them. 

On the other hand, the creation of a dangerous situation for the 
officer does aarrnnt ~nxkinp such conduct an offense even if the wrest- 
is accomplished. Accordingly, proposed section 1303 deals with con- 
duct mith inteut to prevent nrrest or clischarg~ by a public sen-ant of 
other official duties n-hich creates n substantral risk of harm to the 
public servant or anyone else. The conduct condeinned need not be 
an assault; the creat~on of the risk or need for the officer to use sub- 
stantial force, regardless of the means, is sufficient. 

See S.  REP. No. 1205. 86th Cong., 2d Sess (1960) ; aee also CZurk v. Bogmton. 
362 F.2d 992, WT 11.14 (6th Cir. 1966). 

"Sera, e.o.. Ta .Wr  T. United States, 2 F.2d 444, 4% (7th Cir. 192.2). cert. denied, 
26G US. 63.4 (I.=), holding a conspiracy to violate an injunction to be an 
offense and stating thnt a ~iolatiorl of nn injunction order is "an impediment 
to the clue ndruinistration of justice" under 18 U.S.C. 5 1503 (then section 135). 

*See  Extended Note A, infra. 
' . A  literal reaang of 18 U.S.C. 0 1509 makes it an offense to use force 

or threat to prevent n persou from collecting a debt reduced to judgment, i.e.. 
his right under a court decree. This is bronder than the purpose for which 
section 1509 mas enacted and is not coremd by proposed settion 1301. See Ex. 
te5ded Note A, infra. 

See the provisions listed in note 5, supra. 



This provision covers some of the ground now occupied hy 18 U.S.C. 
3 1501. dealing with obstmcting. resisting and opposing a process 
server and punishable by up to 1 year and/or $300. but wonld limit it 
to physically dangerous situations. The general physical obstruction 

rovision, proposed section 1301, will deal with other physical inter- 
Ferenees except where the person is resisting arrest. The significant 
change in current law is that conduct by the person who is being 
arrested must rise to the danger level of pro osed section 1302, or be 
dcnlt with as n&behavior governed by assauEprovisions without the 
obstructire intent as an aggra~ating factor. onduct in connection 
with other kinds of official duties m d  conduct of third parties in resistc 
ing arrest situation dl be subject to both sections 1301 nnd 1302. 
6. Resistance to Un7azcfu~ Arrest or Process.-Both sections 1301 

and 130.2 attempt to deal with obstructive conduct where an officer is 
attempting to execute process which has been unlawfully issued. The 
standard proposed is less than larrfulnes, only that tho officer be act- 
ing in good faith under color of law. This is accomplished in subsection 
(3) of section 1301 and subsection ( 2 )  of section 130.2. 

The effect of these provisions, together with other revisions of the 
new Code, would be to  resolve the frequently doubtfu statlis of resist- 
ance to  unlawfill process ns follow : 

P 
(a )  The justification pol-isions eliminate the illegality of nr- 

rest 01. process as n justification for use of force: l6 

(1)) The drafts proposed here would prohibit all physicnl re- 
sistance to proces9, except arrest, which nn officer has authority 
to act upon and which he is executing in gooil faith and under 
color of Inw ; 

(c) The standard of what is prohibited condi~ct 1)p a person 
re&! inc arrest vould ignore petty. reflex actions; 

(d)  The standards for judging resistnlice to bad fnith arrests 
:und to nnlawful official action other than arrest will he the =me 
as those which govern the conduct when the official consic1er;ltions 
am absent, e.9.. justifiable use of force in self defense. 

Tho intionale and status of current Ian- is in doubt and the ch:lnges 
\Aich these approaches will effect cannot. be stated with aswrnnce. 
. i t  tho outset. i t  should be kept in mind the use of excessive force to 
obstruct an unlnwfid act may constitute an as.snult, even if these pm- 
\-isions are not adopted." The basic question is vhen all force or physi- 
cal interference or conduct of the type creating the risk of hnmm de. 
.scril>ed in section 1302 should also be prohibited. 

A recent district court opinion la reiterated previously espoused 
positions that present law permitted resistance to ,z ~ n r c h  warrant 
iswcvl \vithout probable cause.l9 There is some authority to the con- 
tmry; 20 I)at the rationale of the contrary authority is not clear. I t  
may be based only on the issue of what constitutes appropriate re- 
~ i s t n n c e . ~ ~  or it may be based on some notion that the agent is not only 

:: Pro~oserl section 603. 
Proposed section 607. 

:' United States v. Dcntice. 289 F. Snpp. 209 (ED. Wis. 191%). 
:a Sre, c.g.. Sparks v. U?~ited Stateair. 90 F. 2d 61 (6th Cir. 1937). 
"Consider IIodpdon. v. U n i t d  Stalrs. 365 I?. 2d din (8th Cir. 1966). wrt.  de- 

rrkd, 385 U.R. 1029 (lN7). See a180 the comment on proposed section 603. pam- 
grnpli 5. 

See. c.g., Abrams v. United States, 237 F. 2d 42 (D.C. Cir. lW),  cert. drnied, 
352 1J.S. 1018 (1967) : United States r. HcCarthy, 249 F. Supp. 199 (E.D.N.Y. 
ISM). 



authorized to execute the process, but is obligated to execute it.22 The 
district court decision involves a construction of a statute? but i t  also 
s ~ l g p s t s  a constitutional limitntion on denying the right to use reason- 
:hie f'orcc to resist i~nconstitutional action.'& On the other hand, 
then? have been some legislatire proposals to deny the right to 
use force to resist 1111 wdawful arrest or to resist other performances 
of duty." The Michigan revisers propose this approach, but limit i t  
to obstructing palce officers.26 

Another tenable solution is to subject this conduct to the principles 
governing justifiable use of for? in defense of person or property 
and pl:lco it in those sections, leavlng section 130.3 to only wholly law- 
ful  government^ conduct. This approach would avoid condemning con- 
duct which does not rise to t.he lerel of assault, but nevertheless ob- 
structs the officer. Pro osed section 1302 reqnires taking such resistance 
into the courtmom angprohibits self help. 

This is consistent with the proposed exclusion of the unlawfi~lness 
of a11 tirrest :ind other process as a 'usti6cat.ion for assault; ': but is not 
necessarily demanded by the justi A cation  provision^.^^ One reason for 
adopting the proposed exc.lusions is to reduce the possibility that minor 
resistances can e m l a t e  into major violence. It can be argued, and is 
probably true, that this provision will not immediately and perhaps 
not at all, reduce resistance to process, if the defendant intends to 
resist. By like token, if he intends to resist, the latent unla~vfulness of 
the process is probably no factor in his decision. IIence, to pennit, him 
to resist is only a recopition of an infirmity in the government con- 
diict and not a concession to the defendant% purer motives. It is nsually 
a surprise to the defendnnt when the infirmity is discovered. 

If  the process is defectil-e, but the officer is under a duty or nu- 
thorizecl to act by virtue of the warrant., the deficiency of the magis- 
trate or some irregularity not rendering the conduct obviously inmlid 
could be asserted in another forum. This mould be consistent with 
limiting the obstruction provisions to layful government functions, 
bemuse the public servant who enforces a process valid on its fam 
does 1i:ive :lutlority to act and will be permniilly protected from lia- 
bility, just as the nxagistnte is still u t i n g  with authority if he errs. 

a United Stater v. Thontpaon, 28 F. Gas. 89 (KO. 16,484) (C.C.D.C. 1823) : 
Unitcd Stater v. Tinklepaiigh, 25 F. Cas  193 (Xo. 16,526) (SD.X.T. lm). 
a 18 U.S.C. 5 111. 

United State8 v. Dmtice, 289 F. Supp. 793, &00 (E.D. W i s  1968) : 
If the statute making i t  a crime to resist an officer in the performance 
of his official duties did not require that the o5cer i n  fact be acting in 
an o5cial capacity-i.e., pursuant to valid authority-then criminal 
snnctionv could be imposed upon a citizen for asserting his constitu- 
tional rights. Such a result would clearis not be consonant with our 
system of constitutionnl degnnrds  and protections. 

But c f .  United State8 v. Rernntein. 2Si  F. Supp. 84 (S.D. Fla. 1968). which con- 
strues "authorized" in 18 U.S.C. 5 2233 *to mean color of law. 8ee also United 
Slgtc8 c Scolttick, 3!X F.2d 320 (3d Cir.), cert. denied, 392 U.S. 931 (l!XS). 

See, e.g.. Moom. PmaL CODE $3.C)-1(2) (8) ( i )  (P.O.D. 1962) : Mrcn. REV. GRIM. 
C;DE 5 4C.23 (Finn1 Drnft 1WS) : ILL.  RE^. STAT. 5 7-7 (1965). 

Scc. note 25, supra. 
Proposed section 603. 
Altliough if the "or other pcrformnnce of duty" clause is adopted in section 

003, it would nlso support n broader exclusion than nom nppears In section 
1301(4). 



In  fact, the oficer may be .r.epri?*ed to execute the process. All this 
section does is choose the mallller in ~vhich "validity" may be 
challenged. 

There may be constitutional issues; ?%but the approach is consistent 
with the approach of the newer State Codes and the effectirrness of any 
constitutioanl challenge to denying a right to use self hell! is clonbtful 
if there arc ot,her remedies amilable. In  any erent, if the invalidity of 
tho process is not constitutional in scope, this approach is proper. 

CIVIL ,JtJIMiEMESTS : IS E.S.C. $ 1809. D m ,  ESTRCISE OF RIGllTS 

18 U.S.C. 1509 was enacted for the limited purpose of dealing with 
interference +th the exercise of rights under school desegregation 
orders,' but by its terms it covers the "due esercise of rights" under 
Liany" court 'Larder, judgment or decree." Thus, simple money judg- 
ments in diversity suits would be corered. as well as civil rights decrees. 
Althongh broad in respect to the kinds of rights involved, i t  is limited 
to "threats or force." rn l ike  section 1503, a section 1509 violation is 
n misdemeanor (1 year/$1000) and not a felony. 

Tho proposed code will not contain any express reference to the 
pmtection of the exerciso of rights under a court order. judgment or 
decree. Some of the condnct now covered by section 1509 is included 
in tho pro lased obstruction sections,' but others are not intcndcd to be 
covered. 'I!'hos. a threat by the defendant against the sucee~~ful  plnin- 
tiff who has obtainecl a money judgment in an action a t  law intended 
to discourngo collection woulci not be covered on the grounds that :ifter 
the judgment is obtainecl, there is merely a debt and the administrn- 

m S c c  notc 24, supra:  c f .  Diatrict of Columbia v. Little. 330 U.S. 1 (I!KO). 
where the Court nroids the issne. Consider Wrfght v. Georgia. 373 U.S. 2% (1WB). 
Also consider thnt some limits mag be placed on the right to  resist unmnstitu- 
tional action. This should be particularly valid if there is n forum to test the 
issue without irreparable injury. In this connection, sec United Gtatcx v. dngelet .  
231 F.2cl 190 (2d Cir.), cert. dmied. 371 U.S. 952 (lW). In  Angclcl, the court 
lwld the trial court properly refused an instrnction to the effect thnt if the jury 
found the officer was engaged in a n  unwarranted nrrcst. "the defendants had 
a right to resist . . . and conld use sufficient force to meet thnt of the arresting 
omcers to resist their unlawful arrest." 231 F. 2d a t  IN. In  upholding the r e  
fu.sf11, the court said the language and implication "is too broad." Defendnnt 
could only use "reasonable force" a s  part of the lnw of .self delen-w. This would 
be a limit on the force. becanse a t  some time be wonld hnre t o  submit to avoid 
killing or  maiming. c ~ ~ ~ d u c t  which some courts h a r e  forbidden in renistnnce ca-ses. 
Scc rll~-at#re r. United State8, 2.37 F 2 d  42 (D.C. Cir. 19%). cert. drnicd. %X .-,:!.S. 
1018 (1357). /<f i t  r f .  r ~ l i t ~ d  States r. X f o m l .  2'7 F. C'ns. 2.1 (So. 15.X3-l) ( I ) .  \'$I. 
179.5), n-liich held defendant could not be gnilty of a n  offense when he resisted ;I 
writ which stated bail mas required when the statute did not authorize nnd, in 
fnrt, prohibited demanding bniL ThLr conld be explained on grounds such a s  obri- 
ous illegnlity, but the rose is  of inter& because the mnr t  de.wribes the defend- 
:int's condrict a s  "an inhuman a m u l t  upon an innocent and nleritorious officer." 
' Sec comment to section 1301. note 11. 

Sec comment to  section 1301, paragraph 4. 



tion of lam or government function is no longer in operation? Of course 
it could be another offense, but not an obstruction or interference with 
a government function. h literal construction of section 1509 mould 
cover this situation, bnt this wns not i t s  purpose. The conclusion that 
such conduct is not to be treated as an obstruction of government 
function is believed consistent mith current law absent section 1509, 
although no direct holding has been found,' and its coverage mas not 
the purpose of section 1509. 

A more difficult question is  the protection of the exercise of rights 
under a court order, decree or judgment when an injunction is involved. 
A second question related to the judgment debt involves conduct re- 
lating to its collection. The injunction issue is considered first because 
i t  r\-ns the direct concern of section 1509 and it mill also provide n guide 
to resolving the second issue. 

How does present law deal with conduct which interferes with or 
violates the terms of an injunction? Insofar as criminal prosecutions 
an? concerned, there are few reported cases and i t  is difficult to make 
an affirmative statement under present lnw without considering sec- 
tion 1509. Of course, there are contempt proceedings and vihere crimi- 
nal contempt. is proper, many, and perhaps all, could be section 1503 
violations. A broad statement nppears in Taylor v. United S&.tes,5 
which held a conspir:lcy to riolnte an injunction to be an offense and 
stated that the -i6olation of an injunction order is "an impediment to 
the clue administration of justice" within the meaning of section 1503.= 
I11 so holding, the court relied on Pettihone r. United States ' which 
found an ind~ctment defective for failure to allege that the purpose of 
tho conspimcy \J-as to obstruct the injunction or that the defendnnts had 
knowledge or notice of the iujunction. As the Taylor case holds, i t  can 
be argued that Pettibone assumed that a conspiracy mith such a purpose 

This does not mean thnt Code provisions will not protect ciril proceedings. 
Witnesses. jurors and other public servnnts, a s  well a s  eridence inrolrecl in civil 
proceedings will be dealt with in specitic provisions being drafted. See also Rob- 
erta 1.. United States, F. 2n 467 (9th Cir. 1956). and WcMer T. United States, 
143 F. 433 (4th Cir.), cert. denied. 2@t U.S. 674 (1906). dealing with influencing 
witnesses and tampering with evidence in ciril cases. 

Clearly, direct physicnl interferewc with n judicinl proceeding would be cor- 
ercd by proposed section 1301 a s  well as  contempt proceedings. This is consistent 
with and makes no change in current Ina  without taking section 1 3 9  into 
account. 
' Rvt aee Bftck v. R a ~ m w  Ballroom Co.. 27 F. Supp. 119, 121 (I). Mass. 1939), 

a contempt proceeding in which the court held the adjudication of a debt in an 
equity proceeding would he regfirdcd 11s the equivalent of a judgment a t  law and 
mere nonpayment was not a contempt, whereas a riolation of a mandatory order 
to pny or  resistance to  the court's process would be subject to  contempt. In this 
case. there was resistance to  the Marshal. The court found civil contempt would 
lie for the debtors nnd suggested the? r~nd those who nided the resistance would 
also be subject to criminal contempt. This case suggests thnt it is when judicial 
proc-ess inrolres the oprnt ion of a mandatory order and not the mere assertion of 
adjudicnted rights. that  the issue of ol)strnction arises. Although i t  is a contempt 
case and not an obstruction case. the intimate relation between the two. aee, e.g., 
United States v. Seeley. 27 F. (31s. 1010 (So. 16,24%) (C.C.S.D. S.T. 1844), sug- 
gests a course of line drawing. 

2 F. 2d 444 (7th Cir. 1M4), cert. dcnicd. 2% U.S.  634 (1925). 
' Tavlor. id.. a t  446. I n  Tavlor, the court was dealing with Criminnl Code section 

154. predecescor to  the relevant provisions of 18 U.S.C. 1503. 
' 148 U.S. 197 (1893). 



would be a crime. On tlie other hand, it may only hare held that with- 
out alleging such knowledge or purpose clearly no offense \\-as alleged. 

Whether these cases also can st.imid for the proposition that those 
not parties to the injunction or not subiect to contempt. proceedings 
commit an offense under section 1503 if they endeavor to prevent com- 
pliance with tlie injunction by force or tlirent or "corr~~ptly" is not 
clear. But see the cliscussion of Buch v. K a y n ~ o r  B d I r o o ~ n  Co., sup?-a. 
Presuma1)ly. this was one facet of tlie diflicultj \\-hicli inspired Che 
passage of section 1500. Proposed section 1301 appears sufficient for 
this purpose. Unllke pagn~ent of a judgment at law. compliance with 
an injunction can be viewcd as part of the administration of justice 
n-ith tho interest of the court k i n g  :I continuing one. Noncompli;~nce 
is subject to contempt and in appropriate cases criminal contempt. 
The incllision of such conclud chnr:rcterized by affirm:~t,ive physical 
interference accompanied by the intention to obstruct i~ncl which d o e  
obstruct., m e r e l ~  makes a criminal proceeding arililable where crim- 
inal contempt would be appropriate. Whet.her there should be limita- 
tions on invoking both contempt and section 1301 is left for consider- 
ation with the proposed contempt p~.ovisions. In any cvent. the lan- 
guage of section 1301 is sufficient to meet the limited purpose of sec- 
tion 1509 and if m y  more qmific provision is requixrd for civil rights 
cases. it. is left to consiclerntion in the civil rights chapter. 

Further considering the scope of current law and section 1301 in 
the enforcement of or esercise of rights under judicial orders, both 
current law and section 1301 eonden~n the use of force or threats 
against the person of a public servant csecntinp a judicial mandate. 
Thus, beating a marshal levying csccutioll with the intent to obstruct 
his oflicinl duties is coverecl b r  current Ian and section 1301.8 The 
more dificlllt question arises with respect to conduct which is not cli- 
rected against the person. Are phgsic:~l interferences or obstacles such 
as concealing or removing property to prerent seiznre to be con- 
demned? The issue can arise in several ways and the current law is 
not clear. 18 U.S.C. § 2232 m:~kes it :rn offense to destroy, remove? etc. 

p"l'e*T 'Lbefore, dnring or 'after seizure of nny property by m y  pcr- 
son aut iorized to make searches and seizures, in order to l)~w-ent the 
seizure or securing" of the property. Considering the contest of this 
prorision in tlie chapter dealing ~ i t h  search warrants, i t  appears to be 
limited to searches nnd seimres and does not corer levying esecution 
on a judgment. This should continue to be an offense and is corered 
b j  proposecl section 1323. Section 1301 could also be construed to 
cover t.his conduct as :\ physical interference."f section 1301 docs 
coTer this conduct, the next question is vihether i t  docs and should 
corer similar conduct in connection with ler-ying esecution on a judg- 
ment debt. A distinction c:in be macle between the search and seizure 
and the levy of execution situations. I n  the war& and seizure case. 

Bce 18 1J.S.C. $5 1501, 2231. See also Bitcli v. R n y n ~ o r  Rallroom Co. 2S F .  
Supp. 119 (D. Mass l939), nnd R~isaelf v. United States, 80 F. 2d 389 (8th Cir. 
19!6) (both contempt). 

In this cwnnection, the similar propo.wd hfichignn prorlsion is mid to corer 
locking raorhq in a safe to prevent authorlir~d inspection, but if the records 
were placed under lock without this intention. then it  is mewly n rrfu-sl to per- 
mit jnsmtion and requires nnother provision. Mrcrr. REV. CHIJI. CODE $0 GG, 
4510, Conlment at 333 (Finn1 Draft 1967). 



the process relates to the specific property destroyed and the official 
process is intended to deal xyith Lllat specific property, wherea~ before 
seizure or attachment to pay or secure a judgment debt there 1s no re- 
1at.ionship between the government function and specific property.I0 
Thus, i t  could be concluded that n person who conceals property or 
remoles i t  in tanticipation of execution or attac.hment orders he knows 
have been issued cloes not physically interfere with a government func- 
tion under proposed section 1301. 

On the other hand. the la~qg~ag-e of section 1301 is susceptible to a 
different meaning and current lam is unclear on the point. There is 
dicta in one case1' which states that 18 U.S.C. 5 1501 is applicable 
to concealing or removing property to linder execution or attachment. 
However, the case involved an attachment which had been accom- 
plished prior to removal. The case does inrolve a construction of the 
term icobstruct" and this gives i t  added significance. In another case, the 
remor:d of goods which had been attached but not in the physical 
cmtody of the public. servant was held not to \-iolate the forerunner of 
section 1503.1" I n  that case, however, section 1501 was not involved, 
although its forerunner was on the books. I n  the sect.ion 1503 caso, the 
court argued that the statute covered only what was preliously a 
contempt and this was not such a case, and if the statute created new 
offenses it was not intended to apply to mere trespasses which delayed 
proceedings. I t  is also significant that the statute dealt with threats or 
force, not. any phgsicd obstruction, and the court found the vi et 
armis t~spect of a simple trespass did not satisfy this requirement. I f  
section 1501 had been invol~*e-ecl, the result is uncertain. Turning to 
section 1501. the language might include the conduct under considera- 
tion and this is given added weight by the penalty prorision which 
applies "except as otherwise provided by law." This phrase has been 
explained as intending to preserve the hearier penalty in section 2232 
for search and seizure cases.I3 This suggests that prior d&.mction or 
removal is covered by section 1501. However. in the 1940 Code, the 
forerunner of section 1501 did not contain this clause and the Code did 
cont~in the equiralent of section 2232. Furthermore, it does not follow 
that because some conduct condemned by section 2232 may be covered 
by section 1501, that all conduct (particularly prior destruction) is 
covered when an execution or attachment is involved. 

The kind of issue considered at length in the preceding comments is 
necessarily an element of any attempt to generalize with respect to 
conduct rrhich can take a myriad of forms. The situations which may 
arise in civil litigation which are not. in direct opposition to judicial 
authority or public servants, as in current contempt I a r ,  and which 
inroll-e no specific prolmty as in searches and seizures or accomplisheci 
seizures in ciril suits, hare not heretofore been subject to the criminal 
process as a matter of practice. There is no compelling reason 11-hg 
they should be. Ci-d renmlies are sufficient. I f  some are to be covered 
criminally. they might best be approached in prorisions dealing vith 
concealment of assets and the like. I f  this conclusion is accepted, then 

"This di.stinction m n  also be made concerning the concealment of records in 
the IIichimn situation discussed in note 9, ,wpm. 
" United State.? r. BfcDonalrZ. 26 F. Cns. 1074 (No. 15.667) (E.D. Wis. 1879). 
" U?lited States r. &elel/. 27 F.  Cas. 1010 (No. 16,248a) (C.C. S.D. X.Y. 1844). 
"See Revisers' Notes. 18 U.S.C.A. 5 1501. 



the problem is stntutory language to accon~plish the result. To carve 
out possible exceptions or  to genernlize the exceptions in ;I provision 
which may, hut does not necessarily, cover thc case will cause more 
problems of construction than tlie g m l  is vorth. I t  is suggested that 
the legislatiw histoly of the proris~on should preserve the intention 
that such matters not be corerecl m~cl this will be sufficient for the pnr- 
pose. .It worst. this statute n l a ~  be construed othemise. but it ~ o n l d  
~nvolve ~vrongful conduct anyxay. At best. its legislative history would 
narrow the possible embrace of the language and would not seek to 
broaden Innpage  inadequate for tlie purpose. Insofar as its effect on 
current law is concerned, it states the same general principle set forth 
in section 1501 and permits judicial clerelopnient of the issue. 

Current Federal 1n-x contfiim no general p~wrision denling with 
physical or  pliysicidly oriented interference with powrl~ment fwlc- 
tions. There are a ~zumber of prorisions \vhicli deal witli itspects of 
this condnct. but the total procluct is a pntcliwork of owrl :~pplng pro- 
visions with qxps in coTer:lge and an irration;il sentence structure. 
The following snmlllnry of relet-ant currcnt Federal statutos will serve 
to display those c1i:imcteristics : 

( I )  If there are :tny Federal piwisions wl~ich emb~:icc :111 physical 
interfernnccs n-it11 all kinds of government Ainctions, 18 IT.S.C. 
$ 8  371 :11111 372 1vo111d q~lalify. These 1)rovisions arc lin~itcd to 
conspiracies. 

(2) Another broad area of corerage is embraced by 18 1T.S.C. 
1503 :~ncl 1505. Tliesc provisions, liowe\.e~., nre l inlit rcl to olfici:ll 

proceedings. 
(3)  T l m p  are a number of prorisions which deal with attacks on 

o r  physical In terferences wit11 public s e ~ r a n t s  : 
(:I) 18 1-.S.C'. 3 1501 condenms resisting. obstructing or  oppos- 

ing an officer executing judicial procey: 18 1T.S.C. 1502 I ~ i t s  

similitr provisiolis concernhg cxtraclit~on agents. Section 1.501 
:~lso prohibits resisting o5cers executing other orders or  process, 
but only ~ v l ~ e n  the defendant * . a s ~ u l t s ?  bents or  won~lds" the 
oflirxr. The ~ena l t i e s  for  sectiolls 1501 and 150;i offmses are $300 
and/or 1 p a r .  

(I)) 1S T.S.C. 8 1505's protection of an officer "in or  of any 
court of the Thited States.' covers all j~~clicial ofticers sntl tllere- 
fore could i~iclude some of tho* corered bv 18 T.S.C. 1.501. I n  
section 1503, the protection is against injury to his person or 
property on account of perfonnunce of duties and the possible 
sentence is S6.000 and/or 5 years. 

(c) 1s T7.S.C. $8 111, 1114 protect from ass:lult ant1 homicide. 
respectiwly, certnin oflicers while they :Ire eng:ipctl in ofiicinl 
duties or  on acco~uit of their per fo~~nance  of tliosc duties. The 
penalty for a section 111 offense is $5,000 and/or 3 years. The 
hon~iricle is p~uiisliable in :wcordnnce with tlie Itoniicitle pen:~ltirs. 
18 TT.S.('. 8 111 also condenuls ..rcsiating, opposing, irnpcclil~g, 
inti~llidating or  interfering" with mch ollicers : l i d  ~ L I I ~ ~ I O ~ ~ Z ( S  an 
incrcnsed penalty for  nsc of a dangerous or  deadly wcnImn. 



(d) 18 1T.S.C. % 2231 provides the same protection ns section 
11 1 for officers engaged in executing search wamnts.  The penal- 
ties arethe srtme as in 18 1T.S.C'. $111. T l ~ m  might also be co~ered 
by sxtlon 1501. 

(e) 18 1T.S.C. 5 372 condeilllls all conspir~cies to injure an 
officer of the Ih i t ed  Statcs i l l  his person or property on account of 
perfor~~i:tlice of duty or while he is engaged in the discharge of his 
dnties or to "injure his no erty so as to molest, interrupt, hinder, 
or impede hinl in the hikylarge of his official duties." Penalty: 
$5.000 ;wl/or 6 years. 'l'llis covers ererything covered by the 
other sectiol~s and more us well, but is limited to conspiracies. 

H I ~ E K I S G  LAW ENFORCEXENT : SEC~IOX- 1303 

and 
- ~ I N O  C O N S ~ A ~ O N  OF CRIME: SECTIOX 1304 

1. Bc&groustd; EmXing Lnui; General Scope.--Sections 1303 m d  
1304 deal with persons who intentionally assist others either to avoid 
npprehension or prosecution or to profit from the fruits of their 
crimes. These offenses are distinguisliable from some other forms of 
prohibited conduct which mould aid the offender, such n.s tampering 
with witnesses or jurors, in tlint they are directed solely at the aider. 
Some of the conduct prollibitecl if engaged in by the offender, e.g.. 
obtaining tmnsportation, would not be a separnte crime. These of- 
fenses arn assoclnted -dl1 the co~nmon law notions of accessory-after- 
the-fact and, to some estent, ~nisprision of felony (as presently in- 
ter mted).  

Qerera~ Fedelnl statutes presently deal with such conduct, to some 
estent with dispnr;~tc reqnircmc.nts, inconsistent penalties and aroid- 
able overlap.' 18 V.S.C. 3 mnlces subject to a nalty half that pre- y scribed for the principal offense any person \s- lo. knowing that the 
offense has been committed, L'~-eceives, relieves, comforts or assists the 
olfender." Vnder 16 U.S.C. 8 1071, a person who harbors or conceals 
nnother for ~ l i o m  11e knows nn llrrest warrnnt has been issued is sub- 
ject to a pendty of 1 year and/or $1,000 or. if it was issued on u felony 
charge or after conmction of any offense, 5 gears and/or $5.000. Un- 
der 18 U.S.C. 8 1073 (Fugitive Felon Act), one who aids a fugitive 
from State prosecution is subject to a penalty of 5 years and/or $5,000, 

'18 1J.S.C. fjfj 3. 4, 1071, 1072 nncl 1073 nre dealt with in the text. infra. In 
nddition. Federal lnw has separate provisions dealing with the defense of the 
state in 18 T.S.C. 5 23S2 (misprision of treason) and 18 U.S.C. fj $92 (harhoring 
nnd concealing spies) and 15 U.S.C. (1 1351 (harboring armed forces deserters). 
The proposed chupter ~nakes  no specin1 provision for tlicse matters which ore to 
be considered with the nntionnl security provisions. Misprision of treason differs 
from misprision gener111l.r (18 V.S.C. !j 4) because i t  has no requirement of 
"hnr1)oring;" i t  requires only conce~ilirlg and n failure to inform. 18 I'.S.C. 5 792 
contfemns harboring or  conc~nling nny 1)eruon the defendnnt knows. or hns renson- 
nhlr grounds to 1)elieve or suspect. has committed, o r  is about to  commit the 
espionnge offenses. Thiq too, significantly diEers from the misprision and ac- 
cessory offensvs in 18 U.S.C. gff 3 rind 1. See also 8 V.S.C. 5 1324 (harboring illegal 
immigrants) : 18 I'.S.C. fj 1361 (linrboring armed forces deserters). 
' Unlike the common law, i t  does not require the conviction o r  apprehension 

of the principal offender, nor is it  llmited to felonies. Hiram v. United Btaterr, 
354 F.2~1 4 (9th Cir. 1965) : United Gtates r. Chopman, 3 F. Supp. 900, 903 (D.C. 
Ala. 1931). 



more than may be available i f  the fizgitive is fleeing from Federal 
prosecution: where the aid must be harboring or ~oncealing.~ Under 
18 U.S.C. 5 1072 n person who "willfdly'' conceals or harbors an 
escaped prisoner is subject to L penalty of up to 8 years. 18 U.S.C. 
$4, entitled "misprision of felony" and penalizing (by up to 3 years 
n~~cl/or $500) the concealing and hilure to  inforln about a felony, 
has been construed to require affirmative acts of concealment,' such 
as concealment of evidence, harboring the offender, etc.: ~ l ~ i c l ~  mould 
appear to be co~ered by bbnssists?' the offender in 18 U.S.C. 5 3.= 

" See. e.g., Hef t  v. United States. 353 F.2d 761 (9th Cir.), cmt.  denled, 381 U.S. 
903 (1986), sustaining conriction of defendant a s  an aider and abettor of one 
who committed the offense of becoming n fugitive under 18 U.S.C. 1073. 
' There is  some dispute a s  to whether i t  was a crime a t  common law to mere& 

fail to  inform concerning fa felony. See PERKISS, CRIMINAL LAW 4 4 M - U  (1ST). 
.Judge Tgznnski in  1J11ited Stntrs t-. TTo,reutcr. 100 F .  Snpp. .XS. .565.7(;6 (I). 
Xass. 1W). surreys the autl~oriiies and concludes ( a )  the "sounder" conclnsion 
is that  there r a s  no s~rcii offense a t  common Inw and ( b )  a mere failurn to 
inform mas never a n  offense under Federal law. See also the leading case. Neal 
r. United States, 102 F.2d (33, 6-19 (8th Cir. 1939), cert. denied, 312 U.S. G'i9 
( 1 y .  

Neal r. Uprited Rtales, 102 F.2d 643. 649 (8th Cir. 1939) : 77nited States v. 
Worcester, 190 F.Supp. M S  (D. Mass. 1980). What constitutes "concealing" nn- 
der 18 U.S.C. g 4 cannot be stated s i t h  certainty. Lancey r. United States, 356 
F.2~1 407, 109 (9th ('ir.). cert. r lo~ i r r l ,  3% T-.S. ,Wf; I lm6r. i~dopted thc Stnte- 
ment in Neal. 102 F.2d a t  G48. setting forth the elements of the offense includ- 
in! t h a t  the defentlmlt "took :itfi~n~ative steps to conceal the crime of the 
principal." Hon-crer, i t  suggested that merely harboring the offender might b~ 
concealing, relying on dicta in Bratton v. United Strztes, 73 F.3d 793, 797 (10th 
Cir. 1934). and fouud "affirmatice acts of cor~cealment. . . . [Iwcause d e  
fendant] either conc~ilerl o r  prrn~itlcd Ifkr prhtcignl'l to conrrnl" certain physi- 
cnl items (Lanew,  356 F.2d a t  411). This appears to be the only reported case 
sustaining n misprision of fe:ol~y conviction and most of the discussion rerolres 
around the defendnnt's failure lo infonn and the fiwts show a harboring. There 
is no specific item defendant h i l ~ s ~ M  is sllonn to have concealed. Brntton argues 
thnt not only does section 4 require "some affirmiitire act  of co~~cealrnent." lmt 
"some s11cl1 interpretation is neeessau to rescne the act from an intolenl~le  op- 
pressiveness and to elinlinate a serious question of constitutional ~wwer." As 
examples of a ffimiativc facts of mncealnient, Bra ttow. inclndes "snppression of 
evidence, harboring of the criminal. intimidation of witnesses. or other positix-e 
act designed to concral from the antliorities the fact that  :I crime has bwm 
committed." 

' I n  the absence of a bare requirement to  inform, there is little practical &if- 
ferencu? in the kinds of conduct embraced by 18 U.S.C. 553 and 4. That  separate 
offel~ses may a s  r 1 4 1  he eliminated is s i ivprtwl  by the discnssion in T w f s ,  
CRIMIX~. UW. THE GE-PFEBIL PART $$23&211 (2d ed. 1061). The merger of 
the two ideas i s  illustrated in A7cal v. United Stntcs, 102 F. 2d 643 (8th Cir. 
1%0), where the defendant was charged with misprision and a s  a n  accessorF- 
after-the-fact. The only difference in proof required was the failure to  inform 
and the rase failed on both counts for failure to prove concealment. The conceal- 
ment, of course, n7ns the aid reqnired for an acc~ssov-after-the-fact charge. 
Onc opinion stated that  misprision is like the aceessov offense except no main- 
tenance is given the person. Vnited 8tate8 c. P~rl,stein, 126 F.2d 7g9, $98 (3d 
Cir. 1942) (dictnm). In  1%6, Judge B r o w  of the Fifth Circuit mas i m ~ l l e d  to 
note : 

Interestingly enough, apparently because of the heavy bnrden of shor -  
ing a conce.dment and affirmntire acts. the annotations indicate no con- 
viction for  misprision ever affirmed. ( M i l l e r  u: United States, 230 F.2d 
486.489 n.7 (1936) ) . 

There was a misprision conriction dirmed since that  stntanent (see Lancef] 
v. United States, 350 F.2d 407 (%h Cir. 1968). i l izc~~sqxl note 6. supra) and 
also a reversal. United States r. K i n g .  402 F.2d 6!M (9th Gir. 1968). King stated 
that receipt of money in exchange for not informing mould constitute a n  affirma- 
tive step to conceal: also, if the defendant drove the offenders to o place where 



The hindering offense, proposed section 1303, consolidates those as- 
pects of existing "assistance" provisions which prohibit interference 
with l a x  enforcement efforts to bring an offender "to book." It goes 
beyond those prorisions, however, by imposing criminal liability (at 
least to the extent of a Class A misdemeanor) regardless of whether 
tlie ofFe11se \ws :ictually conimitted (unlike 18 U.S.C. 5s 3 and 4). 
This expands upon the notion embraced in the offense of harboring 
when an arrest warrant lins been issued (18 U.S.C. $ 1071) but 
makes harboring, etc., criminal whether or  not a warrant has been 
issued. The principle underlying the offense is that it is an obstruction 
of justice, rnther than that the offender is an accessory in the crime? 
The aiding co~isummation offense (proposed section 1304), on the other 
I ~ n d ,  consolidates aspects of esist.ing lzw more closely related to ac- 
ccssorial conducthiding stolen money, disposing of m:lrlced ransom 
bills-than to thwarting enforcement of the law against the offender. 

9. Hindering: Prohibited Conduct and Cu2pabiZity.-In order to 
implement the notion that law enforcement. efforts can be wrongfullg 
obstructed regardless of whether the offense was actually committed, 
the draft does not-like 18 U.S.C. 8 fi 3 and &require that the aider 
lrnow an offense was committed. He must intend b y  his conduct, how- 
ever, to interfere with, hinder, clelay or prevent the apprehension, 
prosecution, conviction or punishment of another for a crime.8 This 
intent may derive from kno~vlcdge of facts indicating that the other 
has committed a crime or  merely from facts indicating that he is being 
songht b y  la\\- enforcement authorities or was indicted, convicted, or 
sentenced Criminal liability for such obstructive efforts should not 
depend 11pon I\-hether guilt of the other is nlt imatel~ established, or 
wllether the obstructor knows the specifics of his offense, althougli 

they could hide, but not if he mas only a passenger. I t  is not clear why ''not 
informing," in exchange for money, is  concealing. This will be covered in the 
new Code in a bribery of witness nnd informer section. .As a passenger, section 
401 (accomplices) could embrace him in the hindering law enforcement provi- 
sions if he is aiding the drirer. 

In  addition, imposing punishnwnt for  failing to Inform is subject to  serious 
co:stitutional informity under the fifth amendment. according to King. 

This is  in accord with recent rc4s;ons. Srr. e.g.. S.T. REV. PES. TAW. 5 5  205.50, 
205.55, 205.60. %i.= ((JZcEiinney 1907) ; MICE. REV. CRnr. CODE g g 4Wb-37, 4M0 
(Final'Draft 1967) ; MODEL PEXAI. CODE 5 242.3 (P.O.D. 1962). 

'The "intent" element is in accord with curmnt law. See, e.g., United States v. 
Cam'w, 344 F. W 42. 46 (4th Cir. I!%). Cf. Bfranr r. United States, 35i F. 2d 
4. T (9th Cir. 1!W), wherein the cmrt states: 

The appellant contends that  the government did not prove tha t  he acted 
willfully and with specific intent to commit the crime charged. Under 
18 U.S.C. g 3 it i. enonph thnt the government prove the a l ~ p l l n n t  had 
knowledrre of the bank robbery and acted with that knowledge when 
he assisted the alleged robber. 

This could mean proof of knowledge i~ mflkient a s  p r o d  of t h e  offense o r  that  
i t  Is a sttfIident basis from which the jw cnn And the prohibited purpose. I n  
an earlier portion of the opinioq, the court stated a s  an element of the offense: 
"that with such knowledge, nppel l~u~t  in some way assisted Edmund in order 
to hinder or prevent his apprehension, trial o r  punishment" 



theso factors mag have bea~ing npon the cnonnity of the obstrwtire 
conduct and thus affect r a d i ~ ~ g . ~  

An alternntire formlfat ion, favored i e  several of the recent criminal 
lam revisions, would make it criminal to engage in the specified con- 
duct, e.9.. concealing another. '.rrith intent to hinder. etc." lo The dif- 
ference is that under such a formulation n person ~ o n l d  be guilty. of 
hindering even though there was no basis for nn obstruction of jus;tlce, 
i.e., there mas no crilne ancl no eflort by law enforcement nuthorlties 
to apprehend anyone, while under the proposecl draft some inter- 
ference would have to be shown. The difference is probably more 
theoretical than real. Such violations are likely to be undiscovered, rind, 
if discovered, not prosecuted. Cnder the proposed draft  such viola- 
tions, if prosecuted, would be attempts (impossibility is no defense) ; 
and ~t is beliered that they should be regarded as such. 

The language of the hraft is similar to that in esisting law- 
hindering or pre~ent~ing "apprehension, trial or punishment" (18 
U.S.C. 5 3)-and in other recent re~isions.~l 18 U.S.C. 5 1071 prohibits 
preventing "clisco\wy nncl arrest," but  "apprchrnsion" is an adquate 
substitute for both. 

Some States. by definition of the offense or explicit esenlption, seek 
to provide amelioration for the situation where relatives or friends 
assist a fugitive upon motivations other than the intent to thwart law 
enforcement. Thus, some require that "no other" motire be present.12 
Some States hare esceptions for close relatives: l3 but this presents 
problems of determining n proper limit to the class and of creating a 
license for that  c1:us when the assistance mny not in fact be solely 
motivated by acceptnblc impulses. The appronch of the draft is to 
rqiiire the intent to Iiindcr, efc.. leaving the esistence of ~nised rnoti- 
vation or close relationship to sentencing or p~nsecutingr discretion. 

T h e  relntionship of nmessory-after-the-fact and the principal ofEPnse has been 
procedural and caused clifflctllties m d e r  the cnmmon Inn-. See PEBT(IsB. CRIMIXAL 
LAW f i 8 8  (1957). Government of Virgin IalamZ8 v. Aquino. 378 F. 2d .NO. 55.. 
et serf. (3d Cir. 1967). recognizes the "substnntive difference in the nature of the 
crin~innl conduct inrolred" in aiding the commission of the principal offense 
and niding the  offender to rlvoid apprehension. Th~ls ,  Aqltino held that the char= 
of colnrnittirig the  offensc or nidirlg in i ts  comnii~sion did not enibrncc 18 U.S.C. 
13 ns n lesser inclnded offense, but recognizrcl thnt 11 defendant's prior ncquittnl 
ns n principal did not bnr his larter prosecution a s  acrcssory nfter the fact. A 
direct holding. in a m r d ,  on the double jeojmrdg issue is OrIando v. United 
S t n t r ~ .  377 F. 2d d 6 i  (9th Cir. 1967). (-%lthOTletl tlw cnnriction wns Inter r:lnted. 
Orlando r. United Statea, 387 F. 2d 348 (9th Cir. 1M7). as being cont rnq  to 
Justice Depnrtment poliw thnt .wreral offenses a r i s in~:  out of n single tmnsnction 
should be alleged and tried together. and shonld not be made the  baais of niuiltiple 
prosecutions. the double !eoi)nrdr ho'dinc of tht- prior deris'on was r~pirirently 
left nntouched.) See U M r d  Stater v. 4nthonf1, 1.15 F. Supp. 323. 330 (D. Pn.. 
1956) (conviction of defendnnt as aider nnd nbettor and nccesorp-after-t1lcf:lct 
with respect t o  the same prindpnl offense, sustnined). 
'" See note 7, supra. 

Id. 
U ~ ~ O D F L  PESAL CODE (i 208.32, Comment a t  108 (Tent. Draft So. 9, cites 

somr Stnte statutes with this proridon. Consider dfortensm r. Uiritcd States. 
322 1-.S. 369 (1%) (JInnn Act prosecution claim that madam took her wards 
on rncntion but trip Imck wns immoral. Court clrnlt with a "dornillnnt" niotire 
test). Cf. IIaupt v. U ~ i t e d   state^. 330 T.S. 831 (1947). 

" ~ I O D E L  PES-AL CODE # LW.31, Comment a t  201 (Tent. Draft So. !). 1959). k~ 
~ X e ~ l l ~ ) t i ~ n  is provided hp 'XIS. STAT. Ash'. 5 M0.47 (1955), Seither Sew Tork 
nor Michigan has  adopted such n prorision. 



As do recent revisions," the dmft specifies the prohibited aid, there- 
by avoiding problems invited by the genernlity of "nssists" (as in 18 
T.S.C. 5 3). Aid of any character might embrace acts which me am 
reluctant to deem criminal, such as refusing to answer police ques- 
tions about a fugitive, 1vin.g misleading answers,. and advising or 
counseling a fugitire.15 eclfication permits focusing upon affirma- 
tive acts of assistance an 3 making policy decisions concerning them. 
At the same time it facilitates closing existing gaps, e.g., a harboring 
and concealing prohibition was held not to prohibit prox4dhg money 
to r fugitire to  avoid arrest la (ace imposed section 1303 (1) (b) ) , 
concealment of relevant items was he1 not to be assisting when their 
eridenti:wy nature mas not established l7 (see proposed section 1303 
(1) (c) ) . Warning another of impending discovery or apprehension 
is prohibited; but an exception can be made for warnings made for 
the purpose of deterring unlawful canduct, e.g., "don't make that 
entry because the auditor is on his way" l8 (see proposed section 
1303 (1) (d) ). 

Another ossible specification which hns been p r o p o d  elsewhere, r but, not inc uded in the dmft, would be the volunteering of false in- 
formation to a law enforcement ofli~er.'~ While such a provision would 
penalize sending officials on %ild goose chases," i t  is questionable 
whether to dram a Line between information of t.hat kind which is so- 
licited nnd t,h.at which is volunteered. Moreover, in this context, i t  
would nlso embrace minor diversions. False unsworn statements to 
Federal inrestigators have proved to be a troublesome area in Fed- 
eral criminal law. The courts have rejected prosecutors' attempts to 

"See  note 7, supra. 
*See notes IS%. infra, and accompanying text for consideration of the false 

statement issne. For  cases involving counseling, see Xeal v. United State& 102 
F. 2d 643. 650 (8th Cir. 1!B9), r!rt .  dmticd. 312 U.S. 679 (1941). and Firpo v. 
l'nited States, 261 F. 850 (2d Cir. 1919). In Neal, evidence showed defendant 
knew n h r r e  the other was hiding and "maF have advised him about escaping." 
but failure to inform was said to  be not s d c i e n t  alone to constitute a crimk 
under the statute (18 U.S.C. !j 4) .  Defendant n a s  nlso charged a s  a n  accessory- 
after-the-fact and presumably this noulcl not be nssistance under 18 U.S.C. 3 : 
P'irpo involved a sin~i lar  conatructior~ of "assists" under 18 U.S.C. 8 1381 (har- 
boring deserters). 

"United States v. Shupim. 113 F. 2d 891 (2d Cir. 1940) (18 V.S.C. 5 1071). 
Concealing required some "physical act tending to the secretion of the body 
of the offender;" harboring means "to lodge, to care for. after .secreting" the 
oflender. Id. a t  803. Rtit c f .  United S t a f r ~  v. King, M" F. 2d 694 (9th Cir. 1 W )  : 
Piquett v. 1;nited Stutes, 81 F. 2d 75 (7th Cir.1, c e r t  denied. :?IS T.S. W (1936) ; 
(snrgical change of facial appearance ns concealing). Also see discussion of 
dliller r. United States, 230 F. 2d 486 (5th Cir. 1056). discussed note 21, infro, 
wherein Judge Rrown expressed doubts It could be a harboring or  ronrealing 
to merely permit another to remain "for his studied purpose of avoiding dis- 
covefy." Even if not an "obstructioi~" under section 1501. it i s  difficnlt to see 
why this would not be a harboring under section 1071. Of. King, supra. and tabring 
monex not to inform ns concealing. 
'' Areal v. United States, 102 F. 2d 643, 650 (8th Cir. 1939). 
LBl\lichignn includes it. Jlrcrr. RET. C I ~ I ~ .  CODE jj 4035(b) (Final Draft lwi) ; 

Sew ~ o r k c l o e s  not. but its provisions nre limited to aiding felons. 
'*MODEI. PES-u CODE 0 242.3(e) (P.O.D. 1962). See a180 TTrs. STAT. Axx. 

&!)16.11 (19;3i), n-hich niakex it a n  offcnse to "hnoningly resist o r  obstruct" 
nu officer, cte., and rlefines "obstruct" to include "without limitation knowingly 
giring false infonnation to the  officer with intent to nlislead him in the  perform- 
ance of his duty including the service of rmy summons or  civil process." 



bring them K i t h  the general false statemmt provisions (18 U.S.C. 
8 1001) the obstruct.ion of process provisions (18 U.S.C. 8 1501) 
and provisions denling with forcibly impeding n Federal oficial 23 (18 
U.S.C. 111). -4 congressional committee which recon~lnended recent 
legislation prohibiting tampering with potential witnesses or inform- 
ants (18 U.S.C. § 1510) made it clear in its report that there was no 
intent to subject the witnesses or informants themselves to prosecution 
for giving false or misleading informat i0n.93 The considerations in- 
rolred in criminalizing such statements will be more fully explored in 
drafts dealing generally with falsc statements to public serrants and 
Kith false reports to law enforcement authorities. For the present it is 
believed that false statements, volunteered or  other~ise,  sliould not, 
be one of the specified ncts in this draft. 

Another specified form of aid considered, but not included in the 
draft would state: 

Prevents or obstructs, by means of force, deception or intimi- 
dation, anyone from performing an act that might aid in the 
discovery or  apprehension of such person. 

Tile Kew york and Michigan Codes contain such a pro~ision, '~ but the 
Model Penal Code does not. The New Pork revisers, who originated 
the pml-ision, state that it covers such ncts as hindering "divulging 
information to a prosecutor." 25 The provision for this purpose is not 
needed in the proposed new Federal Code because this type of conduct. 
will explicitly be covered in tampering with informants 

i t  is a Class C felony and not a Class A misdemeanor. 
Howeverl the Now York prorision may cowr other t ~ p e s  of con- 

duct. Leaving to one side the issue of including "deception?' and its 
relationship to false statement. issues, i t  would apply to any forcible 
act or threat a , nother. In the proposed new Federal Code such 
conduct is to Yinst e corered by the more general physical interference 
provisions and preventing arrest, prorisions. Furthermore, insofar as 
the physical obst~~lction provision is a jurisdictional base for more. 
serious offenses, forcible xcts to assist an alleged offender will be dealt 

?Osee. c.g.. Fn2dman r. Uftifed State8, 374 F2d 363 (8th Cir. 1967) (falsc 
charges not within 18 U.S.C. $ 3001). Co~itra. Oniterl Rtat fs  r. -idler. 360 F.2d 
917 (2d Cir.). cert. dellled, 3239 U.S. 1006 (1967). 

United States r. Miner, 230 F.28 486 (6th Cir. 1956). holding no riolntion of 
8 1501 where defendant refused to permit a marshal without a w n m n t  to serre 
a subpoena on a person in defendant's home and defendant's denial of the other's 
presence mas l a o m  by defendant to be false, Judge R r o ~ n  fonnd no 'ob- 
struction" becnuse the lliarshal lmew the statement was false, and he \\--as reluc- 
tant  in any event, to  permit pro.wution bawd on nn unaworn iaL% stntement. 
Even if a felony were inrolved, he  donbted i t  could be a micprision of felony (IS 
U.S.C. Ij 4 ) .  .Uiller did not involve a "rolunteered' false statement. but there is  
doubt whether there is any basis in curreut law to prosecnte even 'rolunteered" 
false statements. See note 33, ifrfm, and accompanying text. B ~ r t  elf. L-niter1 Sfates 
r. Adler, 380 F. 4d 917 (2d Cir. 7967). 

Long v. Gnit-ed State.?, 1W F. 2d 717, 719 (4th Cir. 1952), reversing conric- 
tion under 18 U.S.C. Ij 111 based on defendents fsl4r cfen.ring presence of 
another a s  "a mere attempt to deceive the officers without use of force." 

H.R. REP. KO. 6.53, Wth Cong., 1st Sew. 3(1967). 
"MrcH. REC C R ~ .  ConE g 1635(d) (Final Drnft 1067) ; XT. Rm.  PES. TAW 

5 20.5..5&% ( ZJcKinney 1967). 
N.Y. HEV. PES. LAW 8 205.50, Comment a t  684 (IIcKinney 1967). 

'O Current law : 18 U.S.C. 5 1510. 



with for what they are-assault, murder, kidnapping, etc.-and 
penalized accordingly. In addition, if such a provision is desirable* i t  
is mom ilkin to  and should be contained in the tampering with in- 
formants provision where i t  would be a Class C felony." Class C 
felony treatment of this type of hindering, etc.. is justifiable despite the 
Class A misdemeanor t re~tment  of other aid because it inx-olves con- 
duct intended to harm other persons. 

3. Hindering: Grading.-As previously noted, the offense is pri- 
marily intended to penalizo obstruction of law enforcement efforts. 
,4ccorclingly rmnimum criminal liability is graded as a Class A mis- 
demeanor, even though tho rincipal offense turns out to be only a 
Class B misdemeanor. It is t f lus equi~alent to the catch-all offense of 
physical interference with governmental functions (section 1301). But, 
In view of the seriousness of offenses to  be classified as Class A or 
Class B felonies (murder, armed robbery, kidnapping, rape. etc.), 
hindering apprehension, prosecution, conviction or punishment for 
such crimes warrant a mom serious pendty if tho aider knows that the 
person he is aiding has committed such offense or has been char ed 
with or convicted of such offenses. Thus, in such circumstances, hin d er- 
ing is :L Class C felony. This is substantially the approac.11 of other 
recent 

4. Hindering: JuriSdiction.-J?.~lile i t  is clear that jurisdiction 
should extend to aiding persons sought for Federal offenses, it may 
also bo desirable to  extend i t  to persons sought by State authorities 
when they flee from justice across State. lines. This may depend u on 
whether the Federal interest in such persons, presently express c! in 
the Fugitive Felon Act (18 U.S.C. 1073). is to continue, whether 
or not that Act is to be retained (at  present i t  is only a device for 
giving Federal agents jurisdiction to aid the States in apprehending 
and returning the fugitives) or its purposes arc effected in some more 
direct way, e.g., authorizing such assistance to  tho States. Since the 
thrust of the pro osed draft is against'interference with Federal 
officials, i t  should Y, e applicd~le to persons who so interfere re 
less of whether the princ~pal offense IS State or Federal*. It 
noted that if the draft docs so apply, some adjustment \rill have to 
be made to the grading revisions in order to encompass State offenses 
equivalent to Federal C ass A or Class B felonies ils grounds for Class 
C felony liability. 

f 

"A pmvision could read : 

h person is guilty of a Class C felony, if beliering another might a id  
law enforcement authorities in the dkcorery. apprehension, prosecn- 
tion, con\-iction or  punishment of another o r  has  information relating 
to n vlolntiou of o criminal xtntllte, he employs force. threat o r  bribe 
with t l ~ e  intent to hinder, delny or prevent ( a )  the other fmm render- 
ing s~lcli  aid o r  (b) the conmunication of such inforuintion. 

Mrcrr. REV. CRIM. CODE $8  4W0, 4637 (Final Draft 1Wi).  Where the intent 
to hinder is in relation to  a Class C felony or Class A misdemeanor, it is a Clnss 
A misdemeanor; if it is a Clnss A or B felony. it  is  a Class 0 felony. The Jlichignn 
pmrision is not entirely clear a s  to whether the defendant's intention must be 
to hinder. etc.. concernhg conduct whlch i n  fact constitutes a Class h or  Class R 
felony or a Class C felony o r  C l n s ~  A misdemeanor. a s  the case may be, o r  whether 
the defrndant need only in tend to hinder concerning such condnct, whether or not 
it  is  in fnct in  tha t  class. I t  is  likels he need hare  knowledge of ar tnal  conduct. 
See AIrcn. Rm. Garu. C ~ D E  B 4640. Comment a t  370 (Finnl Draft  1967). 

*See section 1310 (flight to  avold prosecution, etc.) 



I f  i t  is to encompass State offenses, the dmft. as written can easily 
be ttpplied to aiders of State fugitives by tnaking the status and con- 
duct of the fugitive a jurisdictional base for Federnl action, rnther 
than a Federal ofrense for which the aider would be liable under 
complicity law. This d l  avoid the anomaly in Hett,?$ whicl~ results in 
n pennlt for aiding a State fugitire greater than the penalty for 
aiding a %'edernl fugitive." 

5. Aiding Con.ezMn/mation,-As already noted, proposed section 
1.304 is primarily directed toward specifying accessorin1 .conduct not 

hindering under proposed section 1303. While i t  might. 
the proceeds of a crime also constitutes suppres- 

this may not always be the case.=' Conca?lment of 
the proceeds does not always imply an intent to hinder prosecution, 
and may even occur after conriction. This provision w11 serve to 
replace 18 U.S.C. S1202f dealing with eschanp  of kidnapping mn- 
som money, and will cover acts of assistance 111 disposing of stolen 
goods which do not in themselves amount to meivmg, under pro- 
visions yet to be drafted. 

Since the orientation of the offense is more accessorin1 conduct than 
obstruction of justice, grading is linked to the gravity of the principal 
offense. If  the riricipnl offense is a felony, this offense is one or two 
classes lower, Bepending on the class of the princi a1 oAnse. If the 

P princi a1 offense is a misdemeanor, this ofiense as an equivalent 
clnssi cation on tho ground that clistinctions at that level are too 
fine to be \mrrantedP 

1. Background; Existing Law.-As expressed through the provi- 
sions of the Bail Reform Act of 1966, chapter 205 of Title 18,' cur- 
rent Federal policy is to maximize releases of defendtmts pending 
trial and to mmimlze the posting of money bail or bond n s  :I condi- 
tion of release. Various alternat~res as to the nature of the reletlse 
nro authorized, ml!ging from release on personal recognizance to the 
imposition of condit.ions such as placing the person in tliq cnstody of 
one who will supervise him; restrlcti~ig his travel, :ssociation or place 
of abode; requiring return to custody after specified hours: 211id any 
&her condition deenled reasonably nwesaty to assure :ippenr:ince.as 
required, including, of course, making bond or depositing security 

= Hctt r. United States. 3;53 P. 2d 761 (9th Cir. 1966). di.scosqed note 3. stipm. 
For nn nider and abettor of n section 1073 violtitor, the ~ n a s i : i ~ n ~ ~ i  perin1t.v is 

$5,000/3 senrs, nnd as an accessom-after-the-fnct, one-hnlf the pennlty ( 18 I'.S.C. 
f 3) .  Also, "harboring nnd concealing' :I fugitire from an issued lkieral wnr- 
rant is subject to a maximum penale of only $1,000 or 1 yenr, or both (18 
1i.S C'. 6 1071 \ -  - . ->. - - - . - , - 

Consider Skeny v. United Mates. 76 F.2d 483. 187 (10th Cir.), ccrt. dotied. 
3zU.S .  757 (19%). 

Also 18 U.S.C. 8 2113 (bank robbery proceeds). 
See ale0 MICE. Rm-. -N. CODE 88 -31 (Final Drnft lmi) : Mor~n, ". 

P E ~ L  CODE 242.4 (P.O.D. 1962). 
18 U.S.C. $8  31414152. 



under 18 U.S.C. 5 3146(a). A revised bail jumping pm6sion was 
retained in the new Act, and reads as follows : 

l ' l ioe~er, huring been keased pursuant to this chapter, will- 
f.ully fails to appear before m y  court or judicial o5cer as 
required, shall, subject to the prorisions of the Federal Rules 
of Criminal Procedure, incur a forfeiture of any security 
which was given or pledged for his relewe, and, in addition, 
shnll, (1) if he was releilsed in connection with a charge of 
felony, or while awaiting seutence or pending itpp-1 or cer- 
tiornri after conviction of itny offense, be fined not more than 
$5,000 or imprisoned not more than five years, or both, or (2) 
if he was released in connection with a charge of misde- 
meanor, be fined not more than the maximu~n provided for 
such misdemeanor or iml~risoned for not more than one y q r ,  
or both, or (3) if he wns~released for appearance as a nqterial 
witness, shall be fined not more than $1,000 or  iinprlsoned 
for not more than one yenr, or both. 

Although, in light of the new emphasis on relense without bond or 
there is incrensed relinnce on the penal provisions to deter 

would- "no- show^,^‘ i t  should be noted that there are other conse- securitk 
quences to provide such deterrence. The judicial officer ordering re- 
lease mny "at any time amend his order to impose additional or dif- 
ferent conditions of release" under 18 U.S.C. § 3lG(e) ,  and may 
thus escalate the conditions for insubstmtial failures to appear. More- 
over, the circumstances of n fnilure to appear may be taken into ac- 
count by n judge sentencing : L I ~  otfender for the principal offense, with- 
out a sepnrnte prosecution for bail jumping, in the same way perjury 
by :I defendant is usually denlt with. Of course, when bond or s u r -  
ity has been posted, forfeiture can be required, or the amount of bail 
can be increased. h committee which lrecently studied the operation 
of the Ih i l  Reform Act in the District of Colunlbin concluded, how- 
ever, that there w,ns too pen t  reluctance on the part of the United 
States -ittorney7s Ofice to prosecute for bail j~ rnp ing .~  

Only n few insubstnntinl chnnges in the existing statute are rec- 
ommended in section 1305. Theso result from the view that the offense 
should be one of general applicability. located among the specific 
offenses in the new Code: thnt the culpability requirement should re- 
flect the more precise definitions in the new Code. i.e.. "willfiill~?' in 
existin law may not hare the snme meaning, and that the grading % should c integrated into the new sentencing structure. 

2. General Syp7icnbility.-Tlie existing revisions providing n 
criminnl penalty for bail jo~nping. 18 lJS.8 5 3110. apply only to 
relenscs under the Rail Reform Act, which denls exclusirely 14th 
criniinnl proceedings. There nre other releases on bail or reco izanco 
i~uthorired by Federal I i t r ~ ,  liowever, which the proposed dra$?would 
take into account. 

Presently there is :I gap with regccrd to juvenile proceeding. 18 

' 18 U.S.C. 5 3150. 
"See REPOBT OF THE JUDICIAL COUHCIL C O U ~  TO STUDY THE OPEXATIOS 

OF THE BAIL R E ~ B X  ACT IN THE DIBTBICT OP C O L ~ B U .  DIBTBICP OF COLU~C~IA 
CIRCUIT nt 17-20 ( m y  l968). 



U.S.C. $5035 authorizes release of a juvenile b'on bail, upon his 
own recognizance or that of some responsible person. . . ." There is no 
provision, l ~ o w e ~ e r ,  similar to 18 U.S.C. 5 3150 providing esplic- 
itly that i t  is a violation of law to fail to appear as required. Forfeiture 
of bail appears to be the only authorized sanction. A bail j~unpinp stat- 
ute is necessary if a jurenile, released as such under 18 U.S.C. % 5035, 
is to be proceeded against as an adult for failure to appear, a dis- 
cretionary matter under 18 U.S.C. $5032. It also may be necessary 
in order to  proceed against him separately ns :I juvenile for having 
j~irnped bail, since otlierwisc there is no law which has been riolated to 
provide the basis for juvenile proceedings. 

There are releases from custody authorized by Federal law other 
than in criminal and jurenile delinquency cases. For enmple,  releases 
subject. to a condition to  return are authorized in deportation proceed- 
ings (8 U.S.C. s1252(a) ) and in emergency round-ups of enemy 
aliens (50 U.S.C. 4'33). Whether or not n bail jumping statute 
ought to apply in such situations is an issue which is reserved for con- 
sideration in the context of the areas of rtpdation in which they arise : 
but facilitating tho use of such a pro~-ision, if one is \varranted. is a 
matter nd~ich can bo dealt with here. 

Accordingly the proposed draft is designed for incorporation by 
reference in  any ot,ller Federal law \\-hich authorizes conditional re- 
leases. It is thus similar to the proposed new Code's regdatory offense 
provision, section 1006. I n  contemplation that the other laws, such 
as the Bail Reform Act.: will deal wit11 all nonpenal matters, the draft 
has eliminated the bail forfeiture provisions from the present formula- 
tion in 18 U.S.C. s 3150. This deletion also serres to avoid the am- 
biguity of e~ i s t~ ing  law as to whether forfeiture is a condition precedent 
to criminal prosecution." A further change considered warranted be- 
cause of possible general use is to make i t  clear that criminal failure 
to appear must be failure to appear at a specified time and place. 

The principle underlying the draft-that the need for a bail jump- 
ing statute should be determined in enactment, of the lam authorizing 
the rele.ase-c~uld be effected in other ways. One alternntix-e would be 
merely to amend 18 U.S.C. 5 3150 to integrate its provisions with those 
in the proposed new Code, and let it serre as a model for other release 
laws. Another alternative mould be to refer explicitly in the draft to the 
release prorisions to which i t  is to apply. The differences are not sub- 
st:mtial; but the draft's approach is preferred i ha use the penal pro- 
&ions would not require amendment to a ply to new release prm-&ions 
and because i t  is perhaps a better vehicle or reserving felony treatment 
to the kinds of ci,?sos specified. 

P 
3. CuZpability--4 further change in existing law is necessary in 

order to integrate i t  into the proposed new Code's definitions as to the 
cul able mental state required for commission of offenses. As proposed 

I? in rofessor Weinreb's report "willfidly" or the absence of an adverb 
connoting culpability means "intentionally," '%nowingly'' or "reek- 

' See aEso FED. R. CRTBI. P. 46 ( f ). 
Cotnpnre Jfigdol T. nnited States, 298 F.2d 513 (9th Cir. 1(Kil), w i t h  Frnnco 

r. United States. 342 B. 2d 918 (D.C. Cir. 1 W 1 .  decided under ~redccessors to 
18 U.S.C. 9 3150. A proper construction of current Ian. should not reqnire forfei- 
ture ns a condition for imposing criminal penalties; hence. the draft does not 
substantively change current law. 

a See the comment on chapter 3. 



lessly." Althou h "willfully" is used in the existing law, its meaning 
a t  present, ns IFrofessor Weinmb pointed out, is not as precise as that 
to be prorided by the new Code and varies according to the wntest 
in wluch it. is used. Accordingly i t  is necessary to reconsider what 
culpability should be required for this offense. The "\villful" concept 
has not been judicially construed in section 3150, although it was con- 
sidered in predecessor provisions7 

In  the earlier versions, there wi~s concern as to xi-hether the defendant 
need have a c t i d  notice of the forfriture of his bond. &ich was a condi- 
tion precedent to initiating prosecution. Present section 3150 makes 
the forfeiture a conse uence of n willful failure to appear and does not 
contain a grace perio% as did earlier rersions, before prosecution ran 
colnnlence. Thus, the earlier consitlerl~tions of " ~ ~ i l l f u l ~ '  me not directly 
halpfud. However. the discussion in Hall sug ests the standard is less 
demanding than in a contempt 1)roceeding an f that knowledge of n re- 
quirement to appear combined with the Intention not to do so n-odd 
be sufficient. 

There are some indications thnt the obligation to appear is being 
treated capriciously by  defendant^.^ To the extent that criminal sanc- 
tions are part of n proper response to reduce these delinquencies, a 
requirement of hoivingly or even intentionally failiiu to appear 
would probably embrnce a great number of these cases. However, the 
myriad of excuses and the failure of defendants to extend themselves 
to determine their precise obligations support a lesser standard; thus, 
the draft pmposes "recklessly" as the standard of culpability for the 

de of offense.1° 
The $ iscrimination among kinds of culpnbility proposed in the pro- 

posed new Code, however, permits discrimination in the consequences 
of committing the offense with different kinds of culpability. Thus a 
mere reckless failure to appear is aded as a Class A misdemeanor, 
even though other factors would ot ?I' ermise make i t  n felony. Grading 
is discussed in pnrngn~ph 4, in,fra, but it is appropriate to consider 
here whether any fruitful distinction can be made between "inten- 
tionally:' and "knowingly" when culpability greater than reckless- 
ness is to be required. 

The problem arises hc i~use  fnilure to appear is nn omission, con- 
cerning which it is difficult. to distinguish between intention and 
knowledge. Suppose a defendant goes to Syracuse to visit his mother 
when he should be appearing in court in Buffalo. He may intend not 
to appear in any event: but i t  could be plausibly argued that. he in- 
tended to  appear in Buflalo. I~iit went to Syracuse instead merely 

'See, e.g. Vniled Statcs v. Hall, 346 F. 2d 875 (2d Cir.), cert. denied, 382 U.S. 
910 (1W). 

a Id.  
Sec note 3, supra. 
'" The Model Penal Code discriminntes between a "mere" default on appearance 

"nithont flight or hiding" and n "flight to defeat justice." MODEL PESAL CODE 
? LWS.35, Comment at 139 (Tent. Draft So. 8. lW&), grading the first failure to 
appear 'Wthout lawful excuse." as  II misdemeanor and the second as n felony, 
MOIIEL PESAL CODE f 4 2 . S  (P.O.D. 1002) : Michignn condemns an "intentional" 
fnilure to appear. Mrca. REV. CRIM. (*om $ 5  4620, 4621 (Finn1 Draft 1Mi) ; Xew 
Tork. "fails to appear." N.T. REF. W x .  TAW 5 5  205.35. 205.40 (1fcIiinne.r 1967). 
11ut it is not clear what culpability is required in S e w  York, (Bee g 15.15(2)). 



knowing that  by cloing so he was failing to :tppear. Since a person is 
:lln.ays cloing something else when he fails to do what is required of 
him, an inqmry into intent becomes tan inquiry into motire; i.e.. was 
his motive for  doing the other sifficient to support his cl:~im that he 
did intend to  appear. Such in uiries are ii1appropri:ate in terms of 
cdpabilitj-,11 and. accorclingly, t 'i e clraft uses "knowingly,?! which-in 
the proposed new Code-will :llso embrace "intentioiiall~." l2 

The question of m o t i ~ e t h e  accused's reasons for  not xppearing- 
does, however, require some attention. Even with certain Imowleclge 
of his oblig:ttion, he may fitil to  appear hcxuse he is recuperating 
from u heart attack and to leave his bed ~ ~ o u l c l  imperil his life, or, 
after he has made careful plans for trailsportation to the court house, 
his veliclc breaks donn or  unexpected weather conditions bring travel 
t o  a halt. Such justifiable reasons for  not :~l)pearin,a would probably 
be taken into account under existing law through a construction of 
"willfidly'~ which required an "evil motive,,' but such looseness in 
words of culpability has been rejected in the new Code as well as in 
all other m o d e r ~ ~  criminal  la^ revisions. 

Proposed section 1306 (3) provides an  af1kmatire clcfense, to be 
establisl~ecl by the clefendant, ahen he 11ns been prenilted from ap- 
pearing-by circumstances described :IS those "to which lie did not con- 
tribute In reckless tlisregarcl of the requirement to appear.:' This for- 
mnlation should permit. appropriate discrimination among the infinite 
varieties of reasons which may be urged as justifying nonnppearance. 
I f  the clefendant never planned to appear or, because i t  was raining, 
merely did not  ant, to get wet. the defense ~vi l l  be unavailable because 
he either was not "lwerented" from appearing or  his attitude was the 
preventing  circumstance,^' I\-hich he c r e ~ t e d  in  reckless disregard of 
his obligation to appear. I f  he i s  unable to appear because he lacks 
transportation, his efforts to hnve obtainecl it will determine whether 
he recklessly disregarded the obligation. I f  he has ml auto accident 
on the way to  court, the defense will be available. men though he may 
llavc been driving recklessly (perhaps in an effort to  be 011 time), 
because his reckless contribution to the circumstances \\-as not in reck- 
less disregard of the requirement to appem.. 

m i s  formuln is preferred over possible nl tenlat i~es in the belief 
that it prorides n o r e  precise guidance on the issue involved. "Reck- 
lessly'' might be relied upon to carry out the purpose of the defense : 
but this puts too great a hnlden on the mei~ning to be :~srribcd to it 
in the new Code : 

. . . if he enrages in the conduct in conscious m d  clearly 
lllljustifiaMe clisregarcl of  n substantin1 likelihood of the 
existellre of the relevant facts. such clisrepnrcl in\-olving a 
gross cleviation from acceptable stmclarcls. 

b.)lelerant facts'' woulcl h n w  to mean more than those 1~11ic11 constitute 
lrnowledge that 1le is failing to  appe:tr as required : u d  include those 
facts whose re1ev:mce depencl on wl~ether they pre~-entecl his nppenr- 

Scc the comment on chapter 3. 
Proposed .section 302. 



: w e :  and "conduct" \~oulcl have to inem more t l m l  not being where 
he is obliged to be and include c~~ncluct ~vliicll is not stntetl to be :111 

offense. Such it co~istr~tctioil \vol~lcI distort the ~ ~ ~ e a n i n g  of "recklessly." 
since the viorcl \votilci l i a ~ e  to 1~ :ippliecl in two senses: first. that it 
required so~nct l~ ing  less t l~nn the cert:~in kno\~leclge of \\-hen ilncl 
where one h : ~ s  to appear, :~ntl, scc.olidly. t l ~ i t  it n d h  an element to 
the offense-of ~ecklessly lmlting oneself in :i position n-l~cre wppexr- 
;ilice is virtmllly impossible, r e p ~ d l e s s  of the certaint~- of one's knowl- 
edge. (To make ;I distinction 1)etwcen lmo~ving :uld reckless f:iilures 
to i>ppear for  purposes of pr:tding. as proposed in this draft. the 
feloily requirenlent ~ ~ o n l d  liiivc to Le bbknowingly atd ircklesslr," 
riltl~er than just %non-in el^.'?) 

Ikliance on other provls~o~ls  in the proposed Code is :ilso ~~nsnt i s -  
factory. To rvly 11po11 the tlrfinitioxi in section X01 of c-onduct :is 
*'voluntary" ~voulcl not take into aceo~ult the fact t l ~ t  the persou 
rcddessly cm:ttcd tlie circtun~st:~~ices which m:icle his failure to appear 
inrol~untary or  tle:~l wit11 the cb:tscB \\-here 11e vo1unt:lrily but justifiably 
chow to clo so~nct l~ ing  else. The "choice of evils" justificxtion ( p r o l m d  
srctio~t 608) is i~lso u~mtisfactory.  even though it is intended to deal 
wit11 the m:~tters that "volu~~t:r~.y" does not. I t  speaks in terms of 
:\voicIiing clearly g ~ ~ r a t e r  1i:tr111, i t1  :I sittiatio~l wlli(di dewlopetl ';tliroagI~ 
no fault of tlle ;lctor." The actor may clloose to stay in a 11osl)itnl bed 
because of n situation cxratccl by 111s own negligence. :lnd thus be 
linitble to avail l~ i~nse l f  of this d c f c n ~ ,  el-en though the negligent (or 
even reckless) c.oncluct wi-ilicll p t .  him there wns not in disregard of 
his ob1ip:ltion to appear. 

Other recent revisions l ln~~t l l r  the problcnt somew11:it diflcrently 
f r o n ~  the proposrtl draft. Sori~c mnke it esplic-it in the definition of the 
offense that tlir fai111re to  ;lpprar \\-as %itl~oat la\\-ful cscl~sc.:" hnt 
this seems to do no more t1i:tn leave it t o  the c o ~ r t  t o  decide wltether 
tho excuse is 1.:1licl.~~ I n  Sew York :111 afiinnatire defense 11:ts been 
p~*o\-icled "that the clefentlnnt's f;lilnre to :lppear w:ts un:lro~dabla 
:tnd ilne to circumstm~ces Iwyolld his ~on t ro l . ' ~  ..I-~nnroid:tble" \\-ill 
p~.obnl~l?- be constnlecl to linvcb t l ~ c  si~ilic. etiect :LS **in reckless disregard 
of the require~iic~it to npl~c;i~*:" liter;dly e v e ~ t l i i n p  is :~void:ll)le. Bnt 
t l ~ r  proposed for~nuln sho111tl ofl'er more prec~sion. 

4. Crmding.-('urrent In\\- 11r;tkes no distinctions in  pradin,o wit11 
respect to cnllx~l)ility. T)isti~ic.tinns are ~naclc with respect to the ua- 
tnrc of the original offmse or  tlte status of the 1)ersnll. F i l i l l l l .~~  to 
:tpl)ear ns ;l 111:1teriii1 witness ol. Ilpon release on :I chnrgc of Inis- 

'"This phrase is contained i~ the JIicliignn  cod^ :uid the Model Penal C a b .  
Nrcrr. REV. CRIV. CODE 5$8 4610. 4W2l (Final Drnft 1 N i )  ; JIon~r.  I t s a ~  CODE 
8 !?-L".S (P.O.D. l!ME ). The JIichignll rt.ri.wrs admit tlmt the scope of lawful escuse 
is left to jirdicinl dvtrrminntion i n  the l ight  of the function of the section. Scc 
Nrcrr. Rn-. Curar. CODE 8 s  46'10. -I(i"l, ('omment n t  363 (Final Draft 1907).  
"S.T. RET. 1'r.z'. LAW li 203.4i; (lIc.l<inney 1Wi). Sen- lork ~wrlwtuiltes the 

grace 1)rriod o f  80 days withi~l wl~icll  the cleferltlnnt cnn slqlear ill order to 
nvoicl crilnirlal lir~ldity, a no ti or^ tl(8lct~il fronl Fetlcrnl l n ~  i n  the 1 W i  Bail 
Reform Act. This i n  itself \voultl r~vo i t l  the need to <nnsidrr malty excuses, s u d ~  
its failure of tmnsporhtion. At the S ~ I I I I ~  time it pennits intentional &strur+ion 
of efforts to di-spose of cases in :in orderly manner. 



demeanor are punisllable b 1 year and/or a fine.15 Failure to appear 
on R ellarge of felony or a ter conviction for r ~ i y  offense is subject to 
5 years or $5.000 or both. 

P 
The clmft combines the culpability element and the current. classifica- 

tions as n basis for gmding. If ''willfiilly?' in current 1:~u- does not 
cover '.rccIilessly," the draft can be viewed as adding a penalty for 
reeklesly fniling to appear upon release after ;I charge or conviction 
for ;my offense. I f  current Ian- does include recklesslp. then the pro- 
posal recluces a reckless failure to appear 011 a cllarge of felony or 
after conviction for :my otfense from 5 yea13 to n Clnss -4 misdemiwlor. 

Under existing inn- material witnesses are dealt w-ith separately, h t  
the clifference in consequences betx-wn them ancl ~nisdemeanants pend- 
ing tri:d is only that a fine of $1.000 is set for witnesses while the fine 
a~nilable for misdemei1n;mts is that, available for the misdemeanor 
charged. Under the classification system of the new Code separate 
handling is unnecess:lry. 

There are alternative approaches to grading which deserve considera- 
tion. These would look to the nature of the defendant's conduct beyond 
his failure to appear. One such approach mould consider the harm in 
bail jumping to  be the same regardless of the gravity of the oriainal 
olfense: it is an impediment to the r e p l a r  functioilinp of the juXicia1 
process. On this assumption, the distinction between :1 C.lass C felon? 
and Class A misdemeanor would be based on conduct coilstituting an 
aggravated impediment, to wit: flight. hiding or concealing oneself 
wit11 intent to hinder apprehension, trial, punishment or any other 
purpose of the proceeding or his required appearance. This approach 
recognizes the difficulty in distinguislling between intentionally, hnow- 
in&, or reclclessly when :I f:durc to anpenr is  the essence of the 
offense and concentrates instead on tlie difficuliy the defendant intends 
to  create for the judicial process. 111 the absence of flight or conceal- 
ment, the need to arrest the clefenclant or merely set. a nev date is the 
impediment. This would be treated as a Class A misdeme:lnor, but. 
if hc makes men the arrest clifficult by concealnlent or flight. it ~ ~ o n l d  
be treated as a Class C! felony. 

This approach could be combined with the factors \.vl~icll make 
h i 1  jumping a felony under existing law in several ways: retaining 
the existing factors and adding co~icealnlent or flight its il factor in 
order to ralse the ofTense for persons awaiting trial on nlisdenmmor 
cllarges: retaining tlle felony cl~ssification for all persons d o  fail to 
appear on felony cllnrges and requiring concealnlent or flight for all 
misdemeanor cases, whether pending trial or after  con^-iction : or iimit- 

"Sew T-ork condemns ;L failure to appear 2+11(1 treats all rialations as ;I Class 
A misdeme~nor, nnd where the original charge i s  n felori~, as a Class E felon>-. 
S.T. Rn-. PET. T.AW 9% 205.35. 20.7.40 (JIrRinney 1967). The Michigan R r r i s ~ d  
Criminal Code grades on the basis of release on murder charges and Class A and 
B felonies (section 40%-Class C felony) and other offenses (section 4&21--Class 
-1 lnisdemennor). JIrcrr. Rm. CRIIT. C O ~ E  (Final Draft 1 M i ) .  The Model Per~al 
Code employs two bases for gmding: the greater offense involvinji release or1 s 
felony chnrge or the fnilure to appenr when there is flight or eoncenlment. JIO~EL 
P ~ A L  CODE fj 242.8 (P.O.D. 1962). 



ing the felony classification to persons on felony cliarges who conceal 
tllenlsel\-cs or flee." 

Another npproach to  sentencing for bail jumping is to mnke arail- 
able the same sentence for bail jumping ns for the original offense.=: 
When the original offense is serious. this niny well be a deterrent, but 
conlcl be subject lo :rbnse. Thus, a person eltlier innocent or against 
whom the ch:trge is difficult to lwove, may be subject to prosecution on 
the easily proved charge of bnll jumping. This may not be objection- 
able if we consider that all tllc defendant is asked to do is appear as a 
condition of his release. I f  w e  took this approach, the distinction 
might be made betureen purposes for failing to appear. On the other 
hand, if the sentencing possibilities are too severe. i t  might discour- 
age resort. to crinlinal prosecutions in an area when there is :L clear need 
to enforce the nlnndate to appear. I t  shonld also be considered that 
where tlie penalty for the substantire offense is light. bail jumping 
map be more serions than the substantive offense. 

Since there appears to be insufficient basis for urging any of these 
nlternative approaches as better than the present approach, the pro- 
posed draft snbstnntially follows current law. 

1. Background; Changes in Exi8fhg Lnzo.-The provisions pro- 
11osed here. clenlinp xritli escal)e and other offenses related to the se- 
curity of prisoner<' ssubstnnti;~il~ carry forward in the proposed new 
Code the principles expressed in existing law. Tlie principal cliangcs 
i i r c  

(a) to clarify what is meant by the custody from which escape 
is an offense--rirtnally ti11 custody connected rrith law- enforce- 
ment folio\\-ing arrest. nncl, in addition. custody connected nit11 
extradition nnd deportation : 

(b) to proride explicitly when illegdity of the detention d l  
constitnte a defense to escape ; 

''This last is  thc approach of MODEL PESAI. CODE 8 242.5 (P.O.D. I%?). An 
important facet of creating a bail jumping offense is  to  protect the efficncr of 
the prosecotion's cww. that is. to  void the di.wpp~amnce or re l~~c tance  of ni t -  
ne.sses olnd parties m d  other evidentinry problems. There was considerntion and 
rejection of the possibilit>- of trying to tie in with the penalty nn innl~ility to 
proceed beenuse of the cfi.wpl)c.,lr~i~~ce, but unless there could be relial~le judicial 
control on this issue, i t  woultl 1w left loo much in the hands of tlw prosecutor 
who could scrk t11e easy way of r14yirig on bail j ~ ~ n i p i n g  a s  the prirrcipnl oflense. 
0 1 1  the other lulntl. if we do not concern ourselves wit11 whether thc~ clefendant's 
lnlrpose has beeu ~rccomplisl~ecl, Imt rnther with tlie purpose itself, the llodel 

nal Code npproaclr to grading crln be ntiliwcl wit11 greater conficlmce. ' ' ~ n r r e n t  lnw utilizes this :~plwnncl~ in one nr: .+it he wns released in con- 
ntwtior~ m t h  a c.11nrge of rnisdcmcnnor, be flrred not more than t l ~ c  maximum 
proridecl for such ~nisdemennor nr i~nprisoneci for not more thnn one rear,  or 
Imtl~". 18 I-.S.C. 8 3150. h h~nerril  propo.wl to this effect is cont:~ined in a letter 
tlrltcvl JIny l!)Chq from Edwqrtl I. Koch. New Tork City Col11ici1ni;tn (now 
Vo~~m.c.ssmnn) to I t i~~nsey  Clnrk. 'l'l~c Attorney Gcnernl op~msed the ~ m p o s n l  
on grouncls " t l~nt  Itnil-ju~npinc: rls :III offense is geuernlly consitlert.tl to be n 
separate and distinct offense 111irrl11tecl to the substantive offense charged." 
b t te r  from Hon. Fred 11. Vinson, Jr.. Assistant Attorney General, to the S a -  
tional Commission to Recise nnd Reform the Federal Criminal JAI~W, June 11. 
1068. 



(c) to make more severe penalties available if :t clangcrons 
wen on or force, or threat of force, against nnotllcr were used ; and (J) to deal with the introduction or possession of contrnband 
on the basis of its usefulness in an escnpe and its dangerousness 
in that connection, separately from the situation where its pres- 
ence in a detention facdity is undesirable. 

2. What Oonef ihctes "OjFcia7 Detentio11" rind b:,!?8cape.?'-,hong 
the dificult decisions to be made in drafting escnpe provisions is to 
detsmine when leaving custody sliould constitute tlie otfense of 
escnpe and what, significance is to be attached to the different kinds 
of custody. The rnriety of viable apprwlches to these issues is e\~iclencecl 
by the fact that modern draftsmen do not concur in any single ap- 
p r~nc l i .~  The proposed draft is based on the view that. for general 
purposes, escape IS remoral from cus tod~  beginning at the time of 
arrest (or surrender in lieu of arrest) and continuing up to release 
on bail or personal recognizance, or on probation or parole or full, 
unconditional release.' This view does not generally discriminate, 
for purposes of making escape xn offense or for grading, between 
"bre:lking out" of n facility or escaping while being transported 
bet\vcen facilities or to court or to a hospital, etc3 Once a person 
has 1)een subdued and searched, it is considered n proprint c to regard 
his unauthorized leaving of custody as an estrnort!inary-and perhaps 
dnngerous-obstruction of a government function. 

The tlefinition of "official detention"-in set-tion 13OC,(3) ( a ) - e m -  
braces virtual1 all such custody, explicitly inclliding civil conimit- 
n~ents imposed in lieu of criminal proceedings or w~lile eri~ninnl 
proceedings are held in abeyance,e.g., pursuant to the Narcotics Addict 
Relinbilitntion Act of 196tL5 Moreover, escape embraces tlie failure to 
return from authorized relenses when they are for limited periods or 
specific p~rposes .~  Detention in the nnture of L'stop-a~~d-frisk"'-sl~ort 
of what constitutes an arrest-is not included. Persons \dm leave such 
detentions will be covered by sections 1301 (physical obstrnction of 

' S c c  JIrcrr. REY. CBI~I. CODE 8 4601 (Final Draft 1907) : K.T. REV. PES. LAW 
1&>.00 (Mck'inney 1967) : ILL. REV. STAT. g 3 1 3 0  (I=)  ; WIS. STAT. A s s .  
g 946.42 ( 1 9 3 ) .  

'This is the approach of Model Penal Code, section "20 (P.O.D. 1962). 
'S(v. c.0.. Head r. United Statce. 361 F. 2d 530 (10th Cir. 1968) (refomlatory 

~~risonem, accorded "wide latitude of morement." taken outside grounds for 
speech contest I)y unarmed guards, held. ''in custody'') ; Frazicr v. Vnitcd Stotea, 
339 F. %l 745 (D.C. Cir.). cert. denied, 379 ITS. !H8 (1964) (custocly of Attornry 
(:ener:ll construed to mean '9eml" custodr and includes St. Eliznhet11's Hosnitnl 
to which the Attorney ~ e n e r n f  hnd anthdrity to  transfer prisoner cww if tilere- 
:lfter he l m l  no control over institution or prisoner). 
' 42 1'.S.C. $8 34013W2 (Sarcotic Addict Rehabilitation) ni~tliorizes civil 

c.on~niitment of mr.snns not charged d t l r  any criminal offen.- and mnkes the 
t.salpv prori8ions of I S  P.S.C. 85 7.51 and 752 (assisting rscnlws) nppliml~le 
(-12 1T.S.C. jj 3423). By their terms, the Title 1S prorisions co~~lcl not apply 
I w a u w  no crime is  chnrged incident to tlie commitment procwcling and t l h  
is the toucl~ptone for  spntence limits in 1s U.S.C. S f  7.51 and 751. 

"T1le.w releases nre now corered by IS  U.S.C. g 4OS3(d). A Colori~clo district 
court in Artcr,  a n  unreported case (information froni .Tnstice Depnrtment and 
Rurenu of Prisons). has held the escape provisions inapplicnl~lc~ to ji~veriile 
lin~itrcl rrlrnsc progmms. Prior to IS U.S.C. 5 .U)S2(tl), in Tinilctl Staten r. 
Pcrwnn. 223 F. Supp. 982 (S.D. Cnl. 1963). ~ ~ n e r a l  ewnpe ~~rovisions wcw lleltl 
not npplimble. Contrn. .lfcCullotinh r. 77nitrd Stotra, 300 F.  2ci 54s (St11 Cir. 
3066) : Xncc v. Irnitcd Stn tea. 331 F. 2d 23.5 (8th Cir. 1964). 



governlent  function), 1302 (preventing arrest. mid discharge of other 
official duties) and those denling with :~ssaults, or  not at all. '.Escape9' 
is mere1~- the unlnvf i~ l  removal from "official cletention.': " 

The n:lture of the rletention : I M ~  its purposes do hare  significance 
in the proposed clrnfts. I f  :I persol1 has not yet been committecl pursu- 
nnt  to ofitici:ll proceedings m d  is ~ ~ o t  in u detention facility, he may, 
under ccrt:~in ~4rc11mstances, have available to hi111 a defense based on 
i m p i l a r i t j  or lack of juriscliction in his detention. (8ee pamgnpl i  3, 
i / j f ~ la . )  Tllether  or not the escilpee is detained plirsuant to a judicial 
order llas sip11itic:ulce in nlwther :I guard's lack of care results in 
crinlinal 1i:lbility. (Sea paragrnph 5 ,  in f lm.)  n h e t h e r  or  not n deten- 
t.ion i:lcility is inro l~ecl  affects crimi~lal liability for  introduction or 
possession of contraband useful in escape. (See paragraph 6: i n f m )  
And 11-hetller a pelson is detained pursuant to conviction will aflcct. 
the grade of the escape offense, regardless of whether force or  a 
clmgerons Jveapon is used. (See p:~rap,zph 4, inftaa.) 

Current 1an- bases escape on the Federal authority for  the detention, 
p.9.. in 18 T-.SAT. 751 ( a )  the escape must be from the c u s t o d ~  of the 
"Attor~ley General or  his authorized represent:ltkev o r  from any 
facility in \ ~ h i c h  he is co~~fined "by direction of the Attorney General." 
Xo  such Ii~nitations are contilined in the dmfts, because they are 
rirwecl :is matters relating to the scope of Federal jurisdiction over 
tlie ofienses. This d l  facilitate proricling. for  a broader jurisdictional 
base than escape from Federal detention ~f the purposes of the Fugi- 
tive Felon -1ct (1s U.S.C. 5 1073)-to permit Federal aid in  the ap- 
prellension of State futritiws-we to continue to be eEected b? mak- 
ing such flight a ~eclera? ootfense. 

3. IUeguZity 01. 11raegzr7arity of Detention.-Current. law does not 
recognize the illegality of the detrntion as n defense to escape,' cscept 
that if the escape is from custody pursuant. to an  arrest only, the ar- 
rest must ha re  been "l:11vful." 'l'he proposed draft c:urries forward 
these principles; but reduces the requirement froin lawfulness of the 
:wrest to whether the detaining :~uthority acted in good faith under 
color of lnn-,6 providing that the escape did not involve substantial 

' 3 I o ~ a  PESAL CODE fi 242.6 (P.O.D. 1962). .'[h]bscondment from restmint 
and cnstocly \\-as an escape under section 751." S a c e  v. Utlitrd States, 3% F. 2d ~ 3 7 .  
2313 (St11 Cir. 19M). Sew Yorli declined to define the term on grounds it was 
usrd "in its ordinurg, acceptetl meaning :ind connotes a n  unanthorizect voluntary 
drpartnrr from or sol~stantial severancr of offlcinl rontrol." S.T. REV. PES. LAW 
4 237.0.7, Comment a t  1339 (JlcKinncy 19Gi). Although the term "escape" hits 
not been the focus of difficulty in Frderal law. there h a r e  k n  difficult caws 
~ ~ l l i c h  'rsolred the iswes in terms of the ~neaning of "custodg" or  "confinenlent." 
Furrhtmuore and in another context n Fedeml district mur t  noted tlie con~mon 
law distinction 11et\vee11 escape and prison breach and stated : "Seither prison 
1)rrach nor cscapr nrr  defined in the statute and so nlust br  construed in tlw 
light of their eomn~on law use." This was it consideration of n I'ennsglvnnin 
slat utr. in a deportation proceeding. C-)I itcd Rtafee c Zintntcm~n~t, 71 F. Supp. 
534. 537 Il:.D. Pa. 1949) ; Il'isco~~xi)~: ,s .Escape' means t o  leave in any manner 
wi_tbout lawf~il permission or :li~thority." 'XIS. STAT. ASS. $ 946.42(5) (a)  (1957). 

a Sec, (>.!I.. I-ttifcrl Stotclc v. .Jrro)jtc. 1RO F. 7d 514. .519 (2d Cir. 1942). rcv'rl 
o)t ollrr r grorrtrtlx. XIS V.S. 101 (19-18) ; ( : o ~ i ~ r i n  v. Uttifcd States, 18.. F. Id 411, 
U:3 (Stli Cir. 19,Zfi) ; .ir7rrholrl v. Soilcarc. 07 F. Id 259. 260 (5th Cir. 193.3 ). 
' S ~ Y ~  Ttlittd Statcv v. Hclicwr. 373 F. 2d 22U, 24.6 ( I d  Cir.), cert. dmtied, 

3S8 I 1 . S .  917 (l!ltIi,, particnlnrly 24611.4 doubting the proposition reasonablt. 
forcc mnnot 1~ i~swl  ro w a p e  captors wl~o hare ac~onlplished on nnlnwfnl :Ir- 
rest; littitcri Etatcs I*. .UeCartky, 249 F. Supp. 199 (ED. N.T. 1 W ) .  



risk of harm to the person or property of anyone otlier .than the 
detainee and that. the escape mas not from :I detention facility, e.g.. 
local jail, courtliouse etc.! while awaiting the first appearance 
before a magistrate (see proposed section 1306 (3) ) . This approach is 
consistent wit11 that t:tken in the preventing arrest provisions (pro- 
posed section 1303) r ~ i d  with the limited scope of the proposed defense 
of justification for use of force (proposed section 6031. 
4. Gradi?tg of E.~cnpe.--Current law (18 1J.S.C. $ (51) prorides as 

penalties for escape : 
(a) up to 5 years and/or $5,000, if detention is by virtue of a 

felony arrest or charge or of conviction of :1ny offense; and 
(b) up to 1 ear nnd/or $1,000, if detention is for estmdition 

or  by virtue o9a  misde~neanor nrrest or cllilrpe, prior to eonric- 
tion, or by rirtue of arrest or confinement. In connection with 
jurenile proceedings. 

Grading in tlie clr:lft, is substnntially tlie same ns in current 
-ittempts are treated the same as completed offenses,1° and juvenile 
escapes, generally speaking, still constitute a misdemeanor. The pro- 
posed draft, however, introduces the use of force as a? nggravatmg 
factor and wises the pennlty to higher than current law ~f a dangerous 
weapon is used. 

All escapes, regardless of what is tlie nature of the detention or 
when i t  occurs, are Class C felonies if they involve the use, or threat, 
of force against another. (The danger of bodily injury, not property 
destruction, is the significant element: if i t  embraced force against 
property tlie distinct~on would be relatively useless.) When a dan- 
gerous weapon is used to effect, the escape (as  distinguished from being 
picked up later, a t  which time otlier laws m ~ l l  come into play), it is  a 
Class R felony. Current. law does not take these factors into account 
in the definition or grading of the escnpe offense itself; but the current 
absence of limitations on consecutive sentencing, as they are proposed 
for the new Code, would result in the nvailnbility of consiclernbly more 
significant penalties if assault or assault with a dangeroils weapon 
occur or are attempted. 

The grading proposed for use of force or n ~l~ulgerons T-ieupon in 
escape and the grading conteniplated for resisting arrest may, in some 
instances, make the question of whether the arrest lias been accom- 
plisliecl a significant one. While the former are Class C or B felonies. 
resisting arrest, as covered in proposed section 1302, is n Clnss A mis- 
demeanor (if it. creates a substantial risk of injury or the need for 
substantial force to effect the arrest) : :lnd other assaults and enclan- 
genncnt in that situation are graded according to what is provided 

'There is little aprcrnient nmong recent revisions on gmding. Sec MODEL 
PEXU CODE g 242.6 (P.O.D. 1%2) ; MICH. RE\-. CRISI.  con^: %ti 4 D 0 7 1 ) i  ( 1-'inn1 
nraft 1967) : S.P. R w .  PEN. IAW g 20.5.15 0lcBinne.r 1967). 

'O This is  in accord with current law, but there is no gerier;tl attempt provision 
in current lnw. Also in accord, MICH. RFx. ('=>I. CODE 11 40054607 (Final Draft 
1967). If not included here, nttempted esmpes could be subject to lesser pen- 
alties under the general attempt provisions (proposrtl sectiorl 1001 ). 11iformntio11 
from the Bureau of Prisons indicntes ntten~pts are rarely proswutrd. There is re- 
1i;lnce. instead, on prison discipline and loss of good t h e .  In this conneetion, it 
should he noted that good time cwdits are riot pre~rntlg pnrt of the proposed 
sentence provisions, although early parole mould still be affected. For discussion 
of theow of escape provisions, arc1 Gnitrrl Statm v. Pcrmn. 233 F. Supp. 9*2. 9% 
(S.D. Cal. 1963). discussed note 5,  8rlpm. 



for those specific offenses depencling upon n-hether they arc  aggravated 
or silnple nssaults, etc. Althoug11 making the distinction between re- 
sisting trrest  ancl escnping from c.ustocly will at times be clifiicult, the 
distinctlon is ne\-ertheless :I v;dicl one for  determining t.he severity 
with \ ~ l ~ i c l ~  ~11~11 ~011duct 1s to be treated. Kesistance is ne~tl ler  so un- 
expected nor so nnusual that the person who resists can be reprclecl 
as being as dangerous or  :IS ol~st.rl.ucti\*e :IS the person \vho has already 
been subclued :lnd se:irched nncl is now expected to be doclle. In  ally 
event, the distinction is made in cwrrent 1:1w; 18 1T.S.C. 6 751 goes no 
f :~rther  than "custody . . . p~u.sn:~nt to lalvfi~l arrest :'? and repoitecl 
cases reveal no difficulty wliich woulcl justify trying to eliminate tlie 
distinct ion in  the new Code. 

Like current Inw : ~ n d  the proposed bail jumping prorision. section 
1305, the fact that the person is belng-.held on a felony chnrge aggra- 
vates the penalty :~v:lilable. XTliile this results in rien-inp the escape 
of an innocent person chargccl with a felony more sererely than the 
escape of a guilty pelson cllarg$ ?\,it11 n misdemeanor," it is unaroid- 
able witllout creating tlie goss11)illty that, a guilty felon c o d d  escape 
mlcl, by prolonged absence, defc3at tlie felony prosecution. facing u p o ~  
his capture only a misdeme:~nor charge; and i t  is preferable to trent- 
ing m~sdemeanor escapes :IS felonies, if force is not used. 

5.  Licrbilify of Pemons Otho*  tlttrn the Escapee.-Cnrrent. l a v  (I8 
1T.S.C. $ 793) prorides, in provisions paralleling those dealing with 
escape, that it is :t cr in~e  if one "rescues" o r  "instigates, aicls or  assists 
tlie escape, or attempt to exape" of anotlm. T o  the extent that  this 
prorision is directed to\varcl nccomplices, it will be corered 197 the 
proposed draft on nccomplic.cs, ns it :~ppears  now to  I)e rovereel by 18 
1T.S.C. iLE T o  the extent, it, deals m-it11 persons who merely facilitate 
co~nmission of tlie escape. tlxit, aspect \\.ill be corerecl by the proposed 
new offense of criminal facilitn tion. It should be noted, however, that, 
as criminal facilitation, it. will be glmlecl l o ~ e r  than the princ.ipa1 
ott'ense ancl n 4 l  in~pose no crin~innl li:lbility for  merely facilitating 
cscapes which arc misclerncanors (crinlin:~l facilitation being limited to 
felonies) . The reasons for this approach :we discussecl i n  the co~lment  
to tllc drafts on accomplices ant1 cri~rtinal facilitation. I t  should fur- 
ther be noted, ho\vc\-er, tllnt the hindering law enforcement offense, 
srction 1303, c1e:ds with hinclering apprehension and pnnislment by 
~'rovitlinp tralisport:~tion, ~noncy : ~ n d  other assistance ancl by 11;trl)or- 
illp a i d  colicealment. a) that virtn:111y all assistance after escape will he 
a specific offense. Introduction of colitmband into :I detention facility 
is also a specific, allel serious, otfelise (see proposed swtion 1809). 

.'Rescue" not included in the escape proposals because the gm~-a -  

"Scc T;nifed State8 v. Pcr8ot1, 932 F. 8~111). 982 (S.D. Cal. 1W). 
'"In fact. the rristencc of 1S T1.S.C'. Ei $52 at :I time when its penalt,r was less 

than IS L-.KC. S 731. ~~recludcd applic.ntion of nirlcr and abettor groridons. Scr. 
c.f(;, t i~r i fcd Stufcs v. Lircas, 114 F.Supp. 5% (D.W.Tn. 1933). 

"Rewue" at  rommon Inn- ( i t  (lochs not appear to hare been litigatmi under 
cltrrent Federal P S ~ I J ~  ~ ~ r o ~ i s i n ~ i s )  ~lleiiris . Y o r ~ i l ~ l ~  arld knon-it~giy frwirlg 
:~nothrr from arrest or inqrisonrne11t withnut :my effort l ~ y  the prisoner to free 
1iir11.self." RLWK's LA\\- ~ r c n o s a a ~ - ,  1472 (4th 4. 1951 ). Such a m s e  co111d n r i . ~  
d i m  nlhcrs who fear x~hat  :I j~risoncr might tell nutlluritirs swk to rerrlore him, 
rl'erl nminst tllr ~~risorrer's n-ill. from the custody of the authorities. ~~lt11o~lg11 
currwt Fecleral provisions d e a l i ~ ~ g  with escape es1tressly refer to "rescue." 
thrre is no Imrpose 5erved by including it in the escape prorision~ in thp nc\v C'ocle. 
S o w  of the newer State Codes or tilt5 SIdel I'enal Code . m i f i a U y  deal with 
"rescue." 



men of 'Lrescue?' is  an interference with the gorernmcntal function 
like those corered in the physical interferewe provision, p r o p o d  
section 1301. dgpavn ted  conduct can be prosecuted as :issank kid- 
na ing, etc. 

?he proposed draf tsect ion ilOi-continues to proride specific 
treatment for conduct of public ser\-:lnts relating to escapes which does 
not rise to the level of compli~it~y. 

18 1I.S.C. 8 755 provides : 
Wmwer ,  having in his custody any prisoner by virtue 

of process issued under the. laws of the Vnited States by any 
~ o u r t ,  judge, or magistrate, roluritnrily sun'ers such prisoner 
to escape, shall be fined not more than $3000 or imprisoned 
not more than two years, or both: or i f  he negligently suEers 
such person to escape, he shall be bed not more t h m  $500 
or imprisoned not, more than one year, or both. 

To lun ta r i ly?~  permitting escape under current law may be the qui!.a- 
lent of rendering substantial assistance in the proposed facilitation 
~rovisions. Thus, some of the conduct, mav be embrace+ by the ney- 
f:icilitation pronsions. Draft section 1307 extends liabil~ty of pnbhc 
servants beyond the limits of the facilitation provisions in the fo l10~-  
ing respects : 

(a) Unlike the facilit at ion provisions, the ':permitting escape" 
draft is  not limited to felonies : 

(b) Liability under the L'permitting escape" prorision is b a d  
on recklessness and negligence and not limited to "knowing" an 
escape is to be effected : 

(c) Conduct in "permitting escape?' in a, particular case which 
docs not rise to the level required by fuihtat ion nil1 neverthe- 
less be nn offense under this provision. 

The culpability requirements in present Ian- are unclear. Although 
"negligence" in current law apparently means Il~clc of due care in the 
ciril liability sense,14 the meaning of "roluntarily" is difficult to state.15 
'l'he clraft, utilizes the new Code's culpability concepts and substitutes 
"recklessly" for voluntarily, and makes reckless conduct a Class A 
~nisdemeanor. The draft retains "negligence'? as a lesser offense, but 
"ne~l~gence" in the new Code has a meaning more serious than civil 
liabil~ty's lack of due care. Negligently permitting escape as a lesser 
offense will constitute a Class R ~nisdememor. A mere failure to per- 
form a duty can be dealt wit.11 by internal discipline and dismissal. 

The proposal speaks in terms of persons "concerned in official de- 
tention," mther than "c~stody': a s  in current law, to avoid m y  ques- 
tion about 11-110 has custody. I t  is also limited to casw where the public 

"See  Utlifcd States v. Dauia, 167 F.2d 228 (D.C. Cir.), cert. dcwicd. %?-I 1-3.  
%D (1948). Negligently permitting e m p e  apparently was an offense at  common 
Inn* for the one who had custody. It probably dealt ~ ~ i t l ~  :I failure to per fom :I duty 
or neglect of duty, a s  distinguished from renso~iable rere concepts in tort lav* 
which were probably developed after the common law crime. 
"B:g.: "voluntarils" has been construed to mean ";I n-illful or intentional 

pem~awon to weape.. . rarelessness of whntever grade is not synonymous there- 
with." Z i s ~ ? ~ ~ c n m n  v. rJ?lited States.  1 F.2d 712. 717 (6th Cir. 1924). This might 
eren escludr "recl;le.ssness" and be nkiu to facilitation. 



servant has custody by virtue of process. This is in accorcl wit11 curriwt 
1:l.w. So t  limiting the provisioli to custody by virtne of prvccss could 
provide ;L b:& for criminal 1iabilit.y for an officer wlio arrests so~neoni? 
ant1 relcuscs liim in the cxercise of discretion, even though crilnin:~lly 
reckless or negligent. 

The draft  is also liniited to  permitting escapes dealt wit11 in pmposed 
section 1~06-escapes  from law enforcement, extradition and deportti- 
tion detentions. Current law speaks of "prisoners," and, while im- 
precise, seems to apply only to crinlinal cases. n l d e  the conduct, of 
public, servants in noncriminal cases, such ,as attendants at. mental lios- 
pitals, will bo considered in clmfting prorisions denling wit11 official 
misconduct, the bracketed sentence * included in draft section 1307 
would ~ e r r n i t  its extension to such public servants d i e r e  the "escape" 
itself is not regnrcled ns an on'en~e.'~ 

6. Contraband.-Proposed section 1309 deals with the introduction 
and possession of contraband. This is now corered by 18 U.S.C. $$ 1791, 
179.3. The draft is il departure from tlie present. Ian-, which subjects 
every violation of rules re1:1ting to contraband to :I n~asimuni of 10 
yenrs' inlprisonment.li In  fact, current statutory language is one of 
strict, 1inl)ility for breach of regulations. Tlio proposal recognizes IL 
distinction between potential escape items and nonewape itcnls slid 
\vould leave the nonescape items to the regulatory offense provisions. 

An :~mcndment to 18 1J.S.C. 5 4001 would acconiplish this goal. 
Sl~cll rL provision could state : 

Violations of lwles or  r~gulntions issued by the -1ttorney 
Gcwernl governing tlie introduction of things into or upon 
the grounds of any Federal penal or correctional institution 
for which ~)unislilllent is not otherwise provicled sliall be 
punisliablo as provicled i11 section 1006 of the Federal Crinli- 
ntll Code. 

In the event certain items of contraband not related to escape require 
mora s~)ccific trcut~nent they shoulcl be clealt with in pror r ~ s ~ o n s  ' ' govern- 
ing prisons. This might include the introduction of such items as liquor 
or narcotics. Tlic proposal does not contain a provisioil dealing wit11 
sending items out of the prison in violation of a regulation now covered 
by 18 1J.S.C. 5 1791. I t  ~rould be more appropriate to deal with this 
probleln as p r t  of pmvisions dealing &tli the repliltion of prison 
discipline. Of cou12, if such colduct is part of an escape pl;ln or 
:~ttenq)t. it would be corered by prox-isions in the proposed draft. 

*The bracketed sentence does not appear in the Study Draft. It read: 
For the purposes of this section, official detention means. in addition to 
the meaning prescr iw in .section 1306, detention puranaut to process or 
mnin~itnient issued by a rollrt. judge or magistrate. 

" JIichigan h:is corered such dtlintions. Sec 3 f r c ~ .  REV. CRIM.  con^ 5 %  %10- 
181 1. ('oninlent a t  357 (E'innl Draft 1DGi). See also Jfone~  P ~ s i u ,  CODE g 2420(2) 
(IB.O.n. IM2) ; WIS. STAT. ANS. 6 946.74 ( l !Gi)  (aidin:: escape fro111 nie~~ttil 
institutions). 

""W~oerer. contrnry to any rule or regulation promulgnted by the Attorner 
C.cw~:il, ir~trodrires or attempts to introduce into or upon the p o u ~ ~ c l s  of nng 
Fc~leml ~wnnl or correctional institution or takes or attempts to trrk~ or send 
thrrrfro~n mything whatsoever, shall be imprisoned riot more than ten years." 
18 17.S.C. 6 1701. 



18 U.S.C. § 1792 bans introduction of n list of items "dedgned to 
kill, injure, or dis:lbIo any oficer, agent, employee, or  inmate!' of it 

prison (en~phiisis ttdded). These are not necessarily directed to inter- 
ference or escape a c t i v i t i e t h e y  may be just ordinary assaults and 
llomicides and would be covered by other provisions. As potential es- 
cape items, they are covered by section 1309. As part of schemes for 
assault or homicide they would be covered elsen-here. 18 U.S.C. 5 1792 
also deals ~ i t h  insti ating, etc., riots in n prison and suppl@g items 
which can be used f or destructire purposes within the prison. Here, 
also, these problems a r e  reserved for fuller c?nsiclerntion in connw- 
tion \\-it11 mutiny tlnd not and prison disciplme issues* 

Section 1308 has been inserted in the Study Druft to corer prison riots. Scc 
Study Draft comment on section 1308 



CONSULTANT'S REPORT 

A FUGITIVE FELON STATUTE: See SECTION 1310 
(Abrams; July  4, 1969) 

I s ~ n o n c c w ~ r  STAFF SOT): 

The report f o l l o ~ i n g  this note concerns the consultant's draft of 
fugitive felon provisions I\-liich ;we material1 difierent from thosr 
proposed in Study Dmft  sectjnn 1310. The Stlit t' y I h f t  section rct:li~is 
jnterst:~te flight of State lugit iws as n Feder:illy prosecutable ofl'cnsc 
whereas the consudtnnt's dlxft proposes to e1imin:tte i t  as an offense 
but. provide for Federal nutliority to arrest State fugitives who 1 1 : ~ ~  
fled intcrstnte. -4ccordinglv, section 1 of the consultant's draft proposes 
an amendment to 18 17.S.~.  5 33053 (powers of Federal Rnreau of 
Investigation) adcling authority (in addition to that presently ob- 
taining to arrest for any I~etler:11 offense) to arrest for interstate flight 
of a State fugitive u1)on r~quest of local authorities. Section 9 of thr 
consultunt?s draft, explicitly 1)rorirles for juclicial authority to issue 
such n \vilrrant. 

The consultant's provisions :we based upon a deterinination. detailed 
in the comment below. that the :~lmost exclusive function of the cur- 
rent intei3tate fugitive statntes (18 r.8.C. # lO'i3.10i4) has he11 not 
as n basis for Federal prosecution, but rather as a vehicle to proviclc, 
Fedelnl i1ssist:lnce to the States in tlie apprehension. solely by exercise 
of Federal authority to arrest, of their fugitives. 

Retention of interstate flight of State fugitives as a Federally prosc- 
c11tn1)le offense can I)(* I ) : I S P ~  1111011 the follo\\4ng consiclerntions: (1) 
rcnson:tble administmtivc~ guiclclines have been etiectire in aroicling 
impmvitlent prosecution under such statutes: (2) Stucly Draft section 
90'7 codifies restraints in tlic exercise of Federal prosecutorial. as ~ w l l  
as in\vstipative, anthority : (3)  18 v.S.C. g$lOi3, 1074 hare proved to 
be adaptable to the gencr:rl penal policies in tlie proposed Code: (4) 
fugitives in interstate flight from State justice can pose n significant 
thrcnt to tlle safetj- of the citizens of lllang St:ltcs. n harm aypropriatcly 
coglix:lble by tlic Fedoixl sovcrcign as n Federal offense, albeit subject. 
to most spt~ring use as tlicl sole hnsis for a 1~etlrr:ll prosecution : (5) 
hrborers of such out-of-Stntr hlpitires mny not be corerecl by thc 
stntntes of the asyluin State :lilil, where their co~nplicity is substanti:ll 
(e.g.. p1:istic surger;r for tlic dcspcrute nlurdercr) Federal prosecution 
can most readily lx madr :1~:1ilable by retaining fugitive f l i l i t  as :L 
Federal offense, coupling it. with an appropriate complicity statute. 
(See. proposed section 1803.) 

No conlinent in the working papers is provided for Study Drnft 
(551) 



section 1310 since the basic issues are set forth in the Stud1 Draft 
explanatory comment to it, t.llis introductory note and the following 
Consultant's Report.. 

Draft sections 1 and 2 and these comments relate to material pres- 
ently covered under 18 U.S:C. 5s 1073-1074 and s 3052. The draft 
effects an inlportant formal clian.ge in existing Federal crinlinal law. 
The current fugitive felon provisions, sections 1073-1074, are to be 
repealed and not to be replaced by substantire penal provisions. It will 
no l o q y r  be a Feclerid crime mere1 to travel interstate to a-roid 
State prosecution. However, that F e  a era1 arrest. authority presently 
dependent on sections 1073-1074 (the circumstances under ~ i h i c h  Fed- 
eral agents can apprehend and arrest fugitive State felons) is not 
affected by tlie repeal of sections 1073-107-1. Such authority is expressly 
and directly set forth in the draft sections. Section 1 would amend sec- 
tion 3052 ~vlrich presently deals with F.B.I. arrest. authority. Section 
2 is new. I t  expressly authorizes specified judicial oficclrs to issue 
arrest warrmts for fugitive felons. 

Comments on the pnrticulnr draft provisions including minor and 
clarifymg changes in the description of F.R.I. :~uthority to arrest fugi- 
tive felons (changes that i1l.e unrelated to the r e p 1  of sections 1073- 
1074) are discussed in part IT below. Analysis of the ldstory, pur- 
pose m d  functions of the fugitive felon provisions and the arguments 
for and against. their repeal are discussed in part I1 below. Part I11 
describes certain aspects of present law and practice in connection 
with fugitive felon arrests. I11 part V, certain procedural aspects of 
the new approach are discussed. 

IT. RACKGROG~TI 

A. Hiatmy n/nd Purposes 

The original statute making it a Federal crime to flee across State 
lines to avoid prosecution or to  avoid testifyi a in a criminal pro- 
d i n g ,  comn~only known as tlie Fugitive Felon%ct, was first enacted 
on May 18, 1934, as part of :L package of le%;islation estending the 
reach of tho Federal criminal law in aid of State law enforcement.' 
At. about, the stme time, for example, the National Bank Robbery Act 
and the National Stolen Property Act, found today in 18 U.S.C. 
5s 4 1 3  and 2311 respectively, were emcted. I n  its present form, the 
Fugitil-e Felon Act is found in 18U.S.C. % 1073. 

As originidly enacted. the Act made it a Federal felony punishable 
by 5 years' imprisonment for any person "fo move or travel in inter- 
state commerce" with intent either to nvo~d prosecution for certdn 
specified crimes connnitted under State law including murder, ki?- 
napping, burglary, robbery, mayhem and rape, or t o  avoid giving testl- 
mony in a criminal prosecution iilrolving a felony charge. 

' S e e  generally S. Rep. No. 539,7313 Cong.. 2d Sess. ( 1 W )  ; H.R Rep. No. 1458. 
73d Cong., W Sess (1934). 



,i fugitive felon statute might hare been designed to serve one or 
niore o f  the following purposes : 

(1) To authorize Federal law enforcement apncics to nssist. State 
: ~ n d  I t ~ n l  police in locating ([/id rrppreltendh~g n person who has coni- 
nlittetl il Stnte crime nnd has left the jurisdiction : 

(2) to p r m i t  the substitution of Federal removal p r o c e d u ~  for 
interstate estr~idition in b ~ + i n g i ~ ~ g  the arrmted yemon back to the J ~ I ~ I S -  
diction in wliicll tlieoriginal c r i m e ~ a s  committed: 

(3) to erniit the trial of the fleeing felon zrhere he i8  crpI~relrended, 
witliout t ie liecessity for resort either to State estmdition or Federal 
reniovnl ; 

7 
(4) to provkle a basis for Fedei*a? prosecution where the Stnte is 

dilatory, un\villinp to prosecute, or  for some otlier milson Federal 
prosecut ion seems 

Tliere is evidence from the le@slative history of tlie -ict and otlier 
sources to suggest th:lt the Fugi t~re  Felon Act \\-:is originally int~nc!- 
ed to scrw both of tlie first two p i ~ r p e s . ~  ..-Wiough there is some 1nd1- 
ccition that those who originally contemplated this legislatio~i niny 
1i:ive lind in mind the third reason? it. was finally rrjected. for :IS cn- 
acted, Federal prosec~ition was limited to  the Federal judicial district 
in ~vliich tlie origi~uil State crime ms  committed. 

,iwil:lble evidence suggests that, for  :I long time as implemented by 
the Ip.13.1. :ind the Departme~it of Justice, section 107.7 has not served 
tlin second purpose. I t  is  not clear exactly when, hut at an early date 
tlie 1)epnrtment began turning 01 er nrrested fugitive felons to Strite 
autlioritics for interstate extmdition.Vhe Department of Justice it- 
self sti~tcs that tlie Act bbrloes riot supersede, nor is i t  intended to pro- 
vide 1111 illternative for, state rstradition proceedings: rather its p i -  
mtwy purpose is to pcrnlit tlir Federal Government to assist in tlie 
location :ind apprehension of fugitives from State justice." 

Tho fourth purpose is being in~plementecl today, if at. d l .  in  n very 
tiny proport.ion of cnses. The Dopartn~ent of ,Justice has inclicntcd 
that  quests from TTnited States Attorneys t o  tlie Attorney General 
for approval to initiate fugitive felon prosecutions are "very rare." ' 
For esiiniple, in 1064-1968, there wereover 3,000 Federal fugitiw felon 
:wrests mncle :innuallp : but no known lwosecutions undertaken npinst  
fugitive feions, ns  dlstinguislied from their harborers, ~nder tnken.~ 

E:x:iniinntion of those few appellate cases where conx-ictions l u ~ d  been 
oLtni1iw1 for the criirie of being a fi@tire felon suggests that it lins 

' Tllv statute might. of course, nlso hare had ns n purpose to pennit 1mtl1 
Feden11 c~nd Stnte ~ r o s ~ c o t i o n s  of the m n e  person. but there is little evitlenre 
to snl)port such an interpretntion. Compnw. hon-ercr. 1linorit.r Yien-z on ILR. 
4W. 1I.R. Rep. So. S2i. Sith Cong., 1st Sess. (1961). 
' Src. c.0.. 1I.R. Iten. So. ;a. 73rtl COZIZ. 2d Sew. (19.34); Clinmberlnit~. 

Prdrrtrl Prin~incrl Statfctcs 1!%L 20 ;\.iLL.J. 501 (1%.4) ; Rrnbner-Smith. Thc 
f 'or~~i~~crcc  C'lausr nitd the Srrc. Federal "Extradition" Statute, 20 ILL L. REV. 5x5 
(]!XU) [I~ercinnfter cited ns Brnbner-Smith]. 
' Scc 3'2 l11crr. L REV. 378.3S3 (1033). 
"or nl:lny yenn;, responsibility for enforcement of the s h t u t ~  rested in HIP 

Civil Iligl~tv Division of the Dcprtnient of Justice. It no\\' re4des in the Crinl- 
inn1 Dirision. 

Letter from the LT.S. Department of Justice dated May 17,lW.S. 
' Letter fmrn the U.S. Department of Justice dated May 3 , l W .  
~ n f o m n t i o n  furnished orally by the U.S. Department of Justice. 



on occasion been usocl as a basis for prosecuting an awesory after the 
fact (one who harbors, conceals or otherwise conceds 1111 esci~ping. 
felon). One such case is Um ited ,States v. Bram?enb~?*g.~ I n  Brawdm- 
burg, the defendant., n plq&ian who had ;~ssisted a fugitive felon 
by opernting on l h l  to remove his fingerl~rints, was clinr@ with 
misprision of :L Federal felony. to wit, r~olation of the fugit~ve felon 
st ntute. Were there no underlying Federal crime involving interstate 
flight, there \\-ould hare been no Federal basis for ~rosecuting t, Dr. Brandenburg. Presumably, however, lie could l ~ v o  11 prose- 
C I I ~ ~  under State law iu the State where he prfonned the ~nisprision. 
,\ more recent similar case is Bert v. United St~tea," where the de- 
fendnnt was charged with aiding and abetting-it robber to flee from 
San Francisco to Brazil to a\-oicl prosecution in the State of 
Wnshington. 

Information from the Department of Justice indicates that. on a 
couple of occasions the Department has approved a fugitive felon 
prosecution because tlie United States Attorney thought that p r ~ ~ y ~ -  
tion trns essential either because State prosecution \\.as innpproprmte 
for some reason or because he had agreed to prosecute him Federally 
(presumably sliortcircuiting :L liarslier State prosecution) in exc1l:lnge 
for information. Examination of tlie few 1.eportec1 Federal fugitive 
felon convictions suggests also that on rare ow~sions  a fugitive felon 
count m:~y be added to other charges in an iliclictment to increme the 
j~ennlty or reduce the possibility of acquittal or 1rti.ersa1 on appeal." 
The stntistks on the number of fugitire felon prosecutions inst~tuted 
:tnnunlly su @, howover, that cases where i t  is necessary t~ roly on 
ti fugitive fe on chargo for any of these p u r l ~ o s e ~  am very 1~1r.e. 

Tho 1.sl~sons for, and functioning of the f~?gitivc witness portion.of 
sect,ion 1073 differ sonlewhat, from t.he fugitive felon pi-ovislon. Ong- 
inally, s l~rehension was probably an importm~t function to be per- 
fo~med 1 y Federal agencies. Making Federal pxwecutions possible 
\vas probnbly not a major purpose e.xcept, perhaps in nlm cmes to give 
the Fede1-111 prosecutor some bargainmg leverage. It. sho111cl be noted 
in this connection t h t .  witnesses ~ 1 1 o  fail to :tppe:lr w e  nornlally not 
guilty of u State felony, although the possibility exists of n contcnipt 
charge. sonletin~es criminal in nature. Thus, for esaniple, under Cali- 
forn~n lnw, a ~ i t n e s s  who willfully disobeys court p r o w s  and is 
found guilty of contempt llas collunittd a misdemeanor. 

The possibility of Federal removal to tlie State from which the 
witness fled probably was seen as the most important purpose in 
making this a Fedeixl crime. At an earlier time, such removal may 
Ilnvo appeared to  pmvi?? the only Jegal way to compel the I P ~ U I ? ~  of 
tho witness since estri~cht~on of a mtness, not charged wit11 a!iy crime. 
wns not genera l l~  available, SLS it was in the case of the f n p ~ t ~ v e  Felon. 

Experience under the I\-itness provision has not k n  :IS grwt :IS 

under the felon clause. Fewer arrests of fugitive witnesses occur under 
section 1073. What esperience there has been however. confirms tllilt 
npprehension has bee11 the principal €unction served: that prosecutions 
are n r e ;  nnd that Federal ren~oral is not the exclusive way to co~ilpel 

' 144 F.2d a56 (3rd Cir. 1M). 
'@353 F.2d 761 (9th Cir. 1965). 
"See,  c.g., Halliday v. United States. 262 F.  Supp. 3% (D. JInrw. 1W7). 





Tlie 1961 a~iie~iclment to section 107:? requiring the a~)p~.oval of the 
Attorney Crenerc~l nlay be viewed as an effort to deal wit11 the uneven- 
ness of tlir impact of this section.'' n u t  placing responsibility for 
decision in :I highel. official has not removed the npparent uneven!less 
of npp1ic:ltion invol\ ed in initiating a linnclful of Fcder:d lwosecut~ons 
in connect ion ~ i t h  tlious~nds of arrests. \Ylit~terer purposes the 
Attorney General lias had in mind in exercising his discretion, t l~ey  
sliould be equally well served through the use of other offense cate- 
gories under a revised Code. 

One other a r  m ~ e n t  also merits ~nention: tliat Federal agents need 
to linve nwilab P e the threat of Federal prosecution in order to cajole 
inforn~at~ion out of recalcitrant witnesses. Tlie fugitive felon stiltute 
is, I~owei-er. only needed to  serve tl~is function in cases ivhere : (1) an 
intarst:ite fugitive has needed information : (2)  the possibility of 
Statn prosecution is an insl~ficient threat: ancl (3) there is no other 
Federal offense category under 1~11ich he niiglit be prowcutecl. That 
those three conclitiolis will coiucide very often seeills unlikely, par- 
ticularly under a revised Federal penal Code. Tlie rarity of Federd 
prosecutions in the past sugge-sts that the argument has, even 1111 to 
now. had little relennce to the fugitive felon, altliougli it is of cnnri;t_., 
possible that the use of si~cli leverage almost always 11:s 11:ld ~ t s  
desired effect. : i d  therefore few Federal prosecutions 11:1vr 11:itl to I>e 
instituted. 

Tliere are t2wo final :trguments for not adopting this i11~pr0:~ll to  
the fugitive felon p~d>leni .  'I'lle first is that the :~pproiicl~ Inny involve 
constitutional difiirulties. On close inspection, llowever, there is no 
s ip i i f i cu~ t  obstacle. The apparent cliflicult.irs :ire discussed in the 
nest sedioil. The n.c*igl~t to be given to tlic sccolid nrgurncnt is molv 
diflicult to :mess. S ~ m ~ n i e d  np, it amounts to thr coi~tent ion tlmt tlle 
change is not viort11 the effort. For in exploring the p1xctic:ll impli- 
cations of making the cliange. it appears tliiit there are kt11 sorts of 
minor procednlnl and technical adjustments tliat may 11:ivr to be m ~ d e  
to accon~nlod:~te the proposed change and pet keep the systeni oper- 
ating in r(.l:~tion to fugitire felons in a ~111~~tantially siniil:tr 1111111ner. 
Indeed it. is fair to  say thnt an additional reason for  the approach 
taken in 1934 map hnx-e been tlint it was eiisicr and simpler than :my 
other. The questlon then boils down to whether it is worth going 
through all of these :~djnstments in order to itcconlplisli ;I change in 
statutory :tpproach tlie major merits of n-hirli are thnt it eliminates 
idiosyncr:~sim and m:ltclies the statutory description of the Federi~l 
role to the limited fiinction that it is. in fact. sert-ing. 

Rec:iuse of some peculiarities of the f i~gi t i re  witness p~wbleni the 
arguments relating to repeal of that provision niel-it separate t.reat- 
ment. -1s noted, Federal criminal prosmutimi of f u ~ i t i v c  witnesses 
also .has not been n significant function under section 10Z3. -1pp1.r- 
Iienslon remains the primary purpose. In adclition to npprehension. 
however. section 1073 may also be used to remove the witness 1~1ck to 
the originating State. I f  so. repeal of section 1073 vould eliminate 
tlie possi1)ility of Federal renioral. ancl the States xvol~ld be forcccl 

"The Department of Justice has  indicated that the lM1 nnlcnt11nt.nt "incor- 
porntwl c~sistirrg ~d~nin ie trnt i re  pmctice." letter f r o ~ n  the I'.S. Dcpr~rtrnc-lit 
dater1 May 17. 1%8. 



to rely on tlie ITnifonii Act, mentioned above. Again. the use of a 
penal statute primarily t o  Iny a fomdation for  removal is re ry  odd, 
and it. would be preferable to :iccornplish that result, if it is deemed 
important enough, by n more direct approncli. The repeal of the 
fugitive witness clause of section 1073 is. therefore, also recommendecl, 
substituting, a s  in the case of tlw fugitive felon, n pro~is ion  directly 
authorizing apprehension of fugitire witnesses by Federal agents. 
The constitutionality of s11c.h n proTrision is also discussed in the nest. 
section. In  addition, the Co~iiinission shoulcl )repose to  Congress the I enactment of a Federill stntute dealing with t le problem of obtaining 
out-of-State witnesses in criminal cases. Enactment of snch Federn1 
le,aislation would be an :ipp~-opriate, clesiral>le and relatively inex- 
pensive method for  the Federnl government to supplement State Inw 
enforcement. Since tlie c1r:iftinp of such le@lntion is outside the sco1)e 
of this rnen~orandum, no prov~sions therefor hare been included hem 

Thr constitution:~l deb:~tc ill 1034 r e r o l r i ~ ~ g  ;iro~uld the fugiti vc 
felon proposal was n-hether the commerce power could be relied n p o ~  
as :I justification for  this c~xt.cnsion of Federal criminal authority.l3 
That issue, however, has long been settled. That  the power to regul:ltc 
conlmcrce among the States gives the Fedenll government a sufficient, 
interest to make criminal the interstate morement of p e w n s  to  avoid 
prosecution or  testifying under State law is no longer open to serious 
question. ('ertahl constitutional issues inro11-ed in the proposed :ip- 
1m-~:ic11 to the f i~gi t i re  felon ~~roblenl  remain, Ilowever : whether t hc l~?  
is :l similar basis m the coiillwlw power for  the nuthorizin,o of Fetler:~l 
arrests without making thc unclcrlying conduct cr in~inal  under Fecle~*:il 
law: and whether there :~ ru  any other cons%itutional objections to 
authorizing Federal r i ~ ~ e s t  of persons \ ~ h o  hnve engaged in conduct 
not involv~ng any Federn1 crinie. 

The commerce power justificntion seems as :~pplicable to the pro- 
posed :~pprmch as to the existing section 1073. particuliurl~ rrhen seen 
111 light of existing prnctice. Illdeed, if to  implement the commerce! 
power Congress can make t h  interstate move~nent of fugitives :u 
Federr11 crime, surely it Ilns tlw power to ennct legislation not involv- 
ing :IS extreme an exercise of Feclrral legislative power-ivk, merely 
)roviding for  Federal arrcst :lutliority. Esperience h:is borne out the 
h c t  tlint it is Fecleral : i p p ~ d ~ e ~ ~ s i o n  that more direetly serves tllc 
Federal conlmerce interests. Establishing Federnl criminal pennlties 
may be a constitutionnlly permissible wax of implementing those in- 
terests, but it is certninIy not tlle esclusn-e metliod. I n  many other 
wens in exercise of the comn~c~-ct. porrer, ('ongrcss 11:us =d lepislntive 
tec.hniqiics other than that of ninlcing the conduct criminal. Althougl~11 
the 11sc. of Fedcral arrest :~~it l lo~' i ty  lone has ~iof previ?nsl~ been leps-  
Inted, such a leg-islative :ippronch woulcl seem co~~stitutionally per- 
missil~le, insofar as the conlnlcrccJ pow-er is concenlecl. 

Thus the Supreme Co l i~ l  11as held that Congress can legislate to 
protect :I Federal interest in connection n-it11 :I State prosecution by 

"Scc  Sote. Fcdcrol Coopc'ralioic in Criminal Lato E t t fo rcen~mf ,  48 HART. L. 
KLX. *!I (1W6) ; Brabner-Smith, arcpra, note 3. 





Federal crime to flee interstate to avoid testifying in a State crimin:il 
proceeding may, however, lenve the Federal :ipprehension antliority 
withoi~t m y  criminal conduct on which to base a Federal arrest, since. 
as noted earlier. the flight of the witness may not be a crime under 
State law. If ,  however, the State has the power to detain niater~id 
witnesses who hare committed no State crime. and the Federal govern- 
ment, similarly can d e t i n  material witn=s in connection with Fccl- 
era1 prosecntions,la again 1 liern would seem to be no constitut iomr 1 
bnrricv to Federal detention o l  Stntc fugitive wit!iesses. An:tlyticnlly, 
such :~rrests can be jlistilied 11s a necessary incident of the Stiltc's 
authority to prosecute, wit11 Fecleral intervention grounded on tlir 
use of the conmerce lower to supplement this legitimate esercise of 
State ;iuthority. It. s \ lould, of course, be emplinsized that lengtl~y 
detentions arc not contempli~tecl here. 

A. For :I riolation of section 1073 to occur under present law, 
it is not necessary tlint t l ~ c  fugitive felon be under indictment in 
the Stnte in which the State offense was nlleged to have been c o n  
mittecl. If the fugitire fled \vitlh the necessary Inens rea from the 
Stnte in which he was alleged to hare committed :I specified offense, 
that is suficient to trigger section 107:3.17 The only case holding to the 
contrnry-i.e.. that a State indictment or information must have issued 
prior to Right, United States r. £ ? a p p ~ p o ? * t , ~ ~  was a district court 
opinion \t-Ilich has not since Lccn cited :IS :~utliority and seems to 
run connter to the 1angu:lgv of section 1073 nnd the pnrposes of t l ~ e  
legislation. I n  the words 01' the jiiclge in the Luln%u alse : l9 

If the construction urged by the defend:int were tlie correct 
one. tlien I dare say tlint the statute wonld be iln ineffective 
:lid to the capture or  )rosecution of fleeing felons because 
of the time u-llicli \vou I d necessarily be required to  institute 
some f o n n d  prosecution. 

R. hltliough a forni:ll crin1in:tl charge is not required in the origin- 
ating State. Department of ,Justice practic.~ is generally not to enter 
the case until :I State \~*:l1*1.:1nt is issued in tllc originating Stilte I'or 
tlie fugitive. Based lipoll this State warrant, :i Federal \vnrmnt is 
then issued. 

C. In tlieory, since :i Fcdernl oflense lias been co~&tted by the 
nioven~ent interstate with the necessarq- niens rm, F.B.1.-arrest nuthor- 
ity is that generally established in connection with felonies, as set 
fort11 in 1s r.S.C. a 3052.=O 

la Scc. 18 U.S.C. 5 3149. 
l 'I,~~aino v. United Statcx. 268 F.2d 799 (8th Cir. 1959) : United Stntcs r. 

(5th Cir. 1949). 
" 150 F. Supp. 159 (1957). 
'* Llcoino v. United Stater, 8UDfU note 17. at @E!. 
a  tion on 3W2 provides : 

- 

The Director, Aasocinte Director, Assistant to the Director, Assistant 
Directors. inspectors 11nd agents of the Federal Bureau of Investigation 
of the Department of .Justice way c s m  firearms, serve warmnts and 



1T11tlw t l i ~ ~ f t  section 1, 18 T.S.C. S 3O.i.l is nll~e~~tlccl to give F.R.I. 
: ~ g e ~ ~ ~ ~ ~ ~ i t l ~ o r i t y  to arlvst, wit11 01. without :I wn~~rant .  :~c:cwscvl :111tl 
cor~victctl I'clolis o r  witn~sstls x ~ h o  hare fled interstat(. in 1 1 1 ~  sycifiPtl 
c:il-c:r~~)lst:~~lc'c~. 1Tilde1.  resent law. V.H.1. :~ rws t  n r ~ t l ~ o r i i ~ .  is 11111itc~tl 
lo ~ ~ l i ~ l i i n p  i11'1'e~ts 1111dcr :ur nrrtast wnrrant o r  n-itl~o~lt ;I \\-:I ~.r:lnt 
for o l f c~~s r s  a p i n s t  Ole Tn i l rd  S t i ~ t r s  c:oliimittecl in t l ~ c  ~ I T S P I I I Y ~  of 
~ l i c  of1icc.1. o r  for  i'eloilies copnizsljlr 1111der the I ~ I U - S  oC 1I1e I T n i t ~ l  
St :it cs. 

1Tl1dcr csisting law. arrest wnn.ants may only be i ~ s i l c d  in co~i~iet*- 
tion wit11 otrenxcs ag:linst tlic TTnitecl States o r  cogniz:~l)lc undrr  the 
1:1w of the United States. C'oiiscqucntly c l l i~n innt in~  intcrs$:lte flig11t 
:IS :I winw mnoves illly basis untler tlsistinp 1:1w for  the ~ P S I I : ~ I I C C . ~ ! ~  :I 

I;ctlrr.:~l jr~rlic.i:il olli~.cr of :I warrant to  nrrc~st :ln intelst:lto fuplt~vc. 
'1.0 ~ I I S I I I ~ .  1111(1csr tIi(1 proposr(1 :~pl~ro:trh. t h t  :I w:trr:~nt for  t11c arrest 
of :III illtt>~.st:lte fugitive II~:II- Iw issned. it is nPcess:1ry t o  provide 
r s l ) r c 4 y  tl1c1rclfor i l l  t 1 1 ~  FC&RII s t : ~ t ~ ~ t e s .  '1'11~ :11)11ro:1c11 ~ : I ~ P I I  thus 
involves two parts: (1) direct esixmsion of F.R.I. xrrest :~ntliol.ity: 
:~r~cl ( 9 )  c.sp:lnsion of the power of specifircl judicial olficcrs to  issue 
w ~ r r n n t s  111rtler the authorit$ of the TTnitecl States. 

1~h1ct111cwt o f  eitlwr provisio~i i ~ l o w  wo111(1 I I I : I I < ~  it lms~il) l (~ for 
I:.I{.I. :~gtvlts t o  :~rrest intel.statr f11rritiw.s 1111cler sowr c*il-c.r~~nst:~~~ces. 
I l~ l t  if o l ~ l y  nli csp:insion of judicinl authority to isslw w:~rr:lnts tvcrc1 
vtfcdcd. t l i c h  F.B.I. \ \ -odd l)c limited to 111:ikinp interst:lte fugitive 



arrests only where an arrest  arrant had been issued. There are, or 
may be. occasions where an arrest of an interstate fugitive must be 
made n-ithout a warrant, and i~menclment of the F.B.I. arrest authority 
in 18 U.S.C. 8 30$2 is necessary to authorize such arrests. 
h c1isad~-antage of m y  cLirect ainendment of section 3032 is that i t  

is subject to a c h a ~ g e  that an expansion of F.H.T. arrest authority with 
respect to State cmnes is inrolvecl. I t  may appeal. to some that  erpan- 
sion is :L more in the direction of a national police force. The appro- 
pi:ite response to this. of course, is that the F.B.I. has been perfom- 
Ing this particular apprehellsiori function since 1934. 

R. P.B.I. Awest ilutho?$ty: Draft Sectwn I 

Section 1 first restates the existi~ig I:\ngu:\ge of section 4092. I t  then 
sets forth an F.13.1. arrest tiut11orit~- corrinieilsurate with that whiqll 
flowed fiwm the p r e ~ o u s  existence of section 1073. 1Iowe1-er, certain 
cliiinges are made in the scope of that authorit-y by adjusting the type 
of State crimes upon which Fcrlcral arrest ass~stnnce can rest. 

-1s originally enacted, the Fugitive Felon Act covered interstate 
flight to ax-oid prosecution for certn,in specified State felonies. The 
class of State otienses to wllicli it was applicable was broadened by a 
1961 amendnlent to corer crimes l~unisl~ablc by death or which were 
felonies or, as in the case of New Jersey, were high misdemeanors 
under the law of the State fronl wliicli the person fled. But the statute 
was still linlited to serious crimes on the order of n felony, probably 
on the theory that it was only wit11 respect to the more serious offenses 
that Federal intervention and tllc allocation of Federal resources 
could be justified. 

The tenn .bfelong?'? mhicli has always meant different. thin$ in 
did.erenb States. may no longer be an adeauate indicator that the State 
oBense in\-olvecl is df suffici&t grarity. g r e c e n t  years. a large number 
of penal reform efforts hare been initiated, and in many instances 
nccomplishcd. A new terminology niay he developing. Seveml alter- 
i ~ t e  ;~pproaches are possible. The drnft might try to take account of 
the new terminology or, as is proviclecl for in draft section 1: the 
nlininlurn pen:ilty and the type of pen:il institution in which it mig1:ht 
he served may be used as an index of the seriousness of the State 
crime. Tluus, draft section 1 p~wvicles that the State offense must be 
subject to a minimal pnnishnlent of not less than 2 years in prison. 
-\lthough *? seems a reasonnble figure.. other choices are possible. 
The lw~nciple is that the possible penalty (not the label) hnd the 
po.s.sihle place of il~carceriltlon (:I penitentiary. not a local jail) are the 
determining factors. 

Draft. section 1 does not, l l o ~ e v e ~ ~ ,  remore an existing failing of 
present law. Becnuw of the approwll take11, 11 State still has i t  111 its 
power to determine whether Federal intervention is authorized in 
connection with part icula~ conduct by legislating a higher penalty 
for such conduct. The issue comes 11p most frequently in connection 
with attempts by Stnte oficials to obtain F.R.I. assistance to appre- 
hend errant fugitive fathers who 1iai-c failed to make support pay- 
ments or fugitive debtors. Presently, these cases are scrutimzed with 
care and nl~nost never pursned. pursuant to internal l~olicg guidelines 
within the Department of Justice. I t  is assumed that this approach 
will be continued. 



f I l l ~ e  f ~ ~ p i t i v r  witness c.l:111se of IH V.S.('. 8 l o X .  originall- 
np dicable t o  "frlony" cases. then :~lncnclcd to :~pp lv  to offenses punish- I :1h c I)?. inlpl.imiment in :I prnite11ti:try. \\':IS :mended in 1961 to  accord 
wit11 the fugitive felon clause in t l ~ !  s:ime statute by extentling its 
:tpplic:~tion 10 rrimcs punisllable by tlrnth, Iclorliw and Kc\r ,Jerser 
I~igll 11liadenw:1llo1-s. Draft section I ,  in rffert, shifts 1):ick to thr pre- 
196 1 fugit ire witness f o r ~ ~ i ~ ~ l : ~ ,  rnnkes it more speci fic 1 q  specifying a 
term of p n r s  :11lt1 :1pplies it to both the frlon mitl tllr witness cl:~nses. 

Under p i ~ w n t  law, t l ~ e l r  is no statutory reqniretnent that n State 
\vnrlxnt for  n fugitive felon be issrirtl before Fetlcral investigation 
:~ntl :~pprelwnsion arc t r igplwl.  Bnt the pr:~cticc of the Dep:~rtl~ient 
of J~lst ice grnrrally is not to enter n ca:tscl ~ult i l  :I St:~tc \wrrnnt is issl~ecl. 
I t  is nssumcd that this ge11el*a1 prartice will be continued. There are. 
of coulse. uqmit  situations where it wo~ilcl he wise not to insist t11:1t 
:I State m i r ~ x n t  be issued before a I4klrral nrrest is ;luthorized. Fed- 
( ~ 1  arrests should not. I~o\vcvcr? be ililtliorizecl ~ ~ n l ~ s s  tlicrc arc: 
(1) reaso11:11)le grounds to I)elicre t h t  the reqnirrments for  Federal 
itltcl.ventioli : t l r  p~.csent ~ i z . .  interstatr flight. ;I scrions crinic. ~ t r . :  and 
(2) the al)proprinte Stntr :~uthority cspresses :I desire for  Federal 
:~ssistnnce. i\ccorclingly. draft sect ion 1 makes both requirc~nents. 
Insistence t h t  tlww 1)e :I rcq~~es t  fro111 :I ~ r spo~~s i l ) l e  Stat(. official at  
:III :~ppropri:ltely Iiigh lcwl dl scwc to protect State interests. I t  
will :~lso serw to inswe t l i :~ t  Fedel:tl interrcntion is not obtrlined 
witllout cause. Since nndrr  the new :ippro:tcli. tlicrr will be no lmck-up 
Federal crime in case the St:lte ch:~ngrs its niind, it is pnrticularly 
iml)ortnnt to ~rquirti  thnt n rcsponsihlt~ State rrquest br inrolwcl. 

At the snnw time, it is not desi~xhlt~ to m:~ltr the procedurc. for 
invoking I+tlcral nssistnl~w too ~ I ~ I I I ~ I ~ I ~ S O ~ I I C  or  tillle-co11~11111i11g. A 
tele1)11one request from the local clistrict nttornry o r  his :~ssistant to  
the F.H.1. regional office or  resident :tgency shoulcl I)e siifficient t o  
trigger I.'t~tleri~I :issist:~ncr. :tnd the clraft so proridex. 

r 7 I lit. esiste11c.e of bot11 t Ilr requiwtl rc:lsonal)lc grounds and !he 
~wlnest froill :I Stntr ollir.i:~l :IIT set I'ort 11 :IS p~wotdltioii..; for I I I : I ~ I ~  
XII  : ~ r i ~ . d  ivitI1out :I \T:I~I-:III~ or  iss11i11.g :III :lrrest \v :~~xui t  ill :I ft~g~tix-e 
felon case. I'mauul:tbl_v. thr  :tbsence of ( b i t  her pre-c~mtlition \\-onltl tn:lke 
the ;lrrc+t illcg;tl :lncl n g r m n d  for c.sc.ll~tlinp, in :I Stnte prosemtion. 
the eviclence ol~t:~inecl i~witlc~nt thereto. I f  it is dcctlled inapl~ropri:~re 
to tl.t>:lt :I FPCICIYII :IITCS~ :IS i l  lepnl for I )urposes of :Idwitting eri(1mc.e 
I~ec:~~lse of t l ~ r  nl~sencc of :I st:~tutorily ~ r q ~ ~ i r r c l  St:tte request. :III nd- 
clition:~l provision cl:~rifying the 111attc.r (*:111 he c l r :~f t td  

The draft  limits the po\wl. to 111:lkc. :lrrcsts of frlgitive felons to 
: t g c ~ ~ t s  of tllc Federal 1311rc:1u of lllwstigntion. I'ntler pre.sent I:lw, 
; I I I ~  TJetlel-:I l 1:1 \v cmfowenwlrt : ~ p e ~ ~ t s  wit 11 gcur:r:I l :I ~ ~ c s t  p \ \ - c m  Irnve. 
in t l~cory, : t ~ ~ t l ~ o r i t y  to : I I . I Y ~  hgit ivc Stnte I'rlo~~..;. -1s n 11l;lltcr of 

.I ustiw 1)cp:r rt nlent polic-y : I I ~  ns :I 11r:tctical ill:~ttcr. hon-ovc.~., the 
F.1Z.I. is thc 12rder:ll :tp1nt3y respon4l1lc for rl~forcclncnt of swtion 
lo;:',. Tlw tlr:~ft t h ~ w  n p i n  siml~ly cotlifics tlie esisting sit11:it ion. If: 
for some rcwso~l. it is tlcsird that o t l ~ r ~ .  Fetleriil I:IW enforwment 
:~gc.~~c.im II:I\-P :L s i l ~ ~ i l : ~ r  :~~.rtsr nutllority. n])l)ropri:~tc : ~ d j ~ r s t ~ ~ ~ c . ~ l t  in 
t Iiv (Irnft 1;111gtt:1gc can I)c I I I : I ~ ~ P .  

S o  nttelnljt 1 ~ s  I~een tn:iclc i n  the rlr:~ f t  to rrrnnct section 1074 \\-l~ich 
was n legislative r e s p o ~ ~ w  in a rash o f  lirehonlbing~ of llonles and 
plnccs of worship in llie South in t lw h t e  1950's and early 1960's. 



Though mst in fugitive felon terms, it arguably shoulcl have really 
been : ~ i n ~ e d  s t  those ~r l io  inove ijlterstnte either before or after liaving 
committed x bombing. -1s t~ fugitive felon :wrest prorision it %ems un- 
necessaq since under the rlral't approach, the general provision for 
dealing with the fugitive :~spect of tho problem seenis adequate, and 
if it is not, further attention ought to be pnicl to the description of the 
cateforiesof crime for which Fecleral arrests of fugitives may be made. 

,is :L substantire provision :limed :it Federal prosecution and con- 
vict.ion. it clearly ought to I>e ~*ec:lst nncl not linderl, as it is ilk present. 
law, to fugitive situations. It is worth noting that since section 1074 
\vas enacted in 1960, there lias not been n reported appellate case in- 
volring a prosecution b u 4  under the section. 

C. Authority of .Iudicial Ofhem To I.s,wue Federa$ Arrest Warrants 
for State Fugitive Felons: Section B 

The warmnt issuance powers of Federal judges and U.S. Coin- 
missioners are not specifically provided for by statute,'? but the scope 
of thcir authority has been described in detail in some judicial opin- 
i o n ~ . ' ~  And where the exercise of unusual powers has been desired, 
express statutory provisions h u m  been enacted. Thus, a close ann- 
logue of the type of provisioil contemplated here4.e. extending the 
warmilt issumlce authority of Feclernl judges and I'nited States Com- 
missioners to include interst:lte fugitives, wen in the absence of the 
coli~mission of any Federal ofl'ense, is found in 18 U.S.C. $% 3183 anel 
:318L Section 3183 authorizes an "officer or 'epresentatire of the Vnited 
States rested with judicial author it^." in a case where :I fugitive from 
a State has fled to a country i11 which the Enited States exercises 
estraterritorial jurisdiction b'sl~nll cause s11cli fugitive to be arrested 
:~nd  secured" upon appropriate de~n:md by the executive authority of 
the State. 

Similarly in  cases inrolving u fugitive from a foreign country which 
is a party to nn extradition t i - e ~ ~ y  with the 1-nitecl States. sectlon 3184 
authorizes "any justice or judge of the I-nited States, or  anj. magis- 
trate authorized so to do by n court of the Ihitpd States, or ally j d g e  
of a court of record of general jurisdiction of any State . . . [tb] issue 
his warrant for the apprehension of the person so charged . . . ." 

Proposed draft section 2 m:ty be riewed as simply extension of scc- 
tions 3183 and 3184 to antlmrizc., as a matter of F e d e ~ d  law, both Fed- 
em1 and State judicial oflicers to issue \mrr:uts for the arrest of inter- 
state fugitke felons. Under present law, most State judicial oficers 
probably already have this polwr under State law. Inclusion of State 
judicial officers under this provision will permit F.B.I. agents to serve 
il warrant issued b~ M State j~divinl oficer for the arrest of an in- 
terstate fugitive, slnce the wal-rant is thereby issued under the au- 
thority of the United States. Although normal practice would be to 
seek SIICII a warrant from a Fecternl judge or U.S. Commissioner. there 
may be situations where only a State judicial officer is a~ailable. Such 
a provision has precedent in section 3181, mpra. and is  consistent with 
existing section 3011 that authorizes State judges and magistrates to 
holcl for trial a pelson arrested for comlit t ing an offense against the 
United States. 

See 2S U.S.C. g 631. 
See. e.g.. United States v. d l k e d ,  155 U.9.591 (18%). 



"Cf. 18 r.S.('. % .7O6O(e). " Scc FED. R. GRIM. P. 5 ;  18 IT.%('. $ 3011. 



I-nclrr the approach, tlw c w ~ ~ l ~ ~ i t t i n g  judici:~l otticer \voulcl, in tlic 
norm:~l course. simply i n f o ~ m  the :lrre:tee of the complaint and Kani 
him of his rights at tlie first :tppearance. Tlie ;~rrestee ~ o u l d  shortly 
thereafter be turned o w r  to State authorities for extradition, con- 
sistent wit11 present l~rocetlurcs. The fugitive feloli is normally not 
aclniittccl to bail since. by his earlier fl~glit, he lins s h o r n  thnt he 
cmnot be ~vl ied  upon to i~ppc:u. nt later proceedings. If the judicid 
oftircr II;IS inherent po\vcr to perform such lilnited fimctions, no 
rlii~ng(~s ill the Federal I i i~les  wily he required. 'i'l~e argument \voultl 
be tliilt rule 5 and its reqi~irrlnc~nts are applicable only to nrrestecs 
ch:~r,rred \\-it11 a 1:ederd offcnsc, ant1 persons :~rrestecl by Federal agents 
for State offenses are not covr~r.tl thereby. 

I t  tvould probably be prrfernble, however, to  op  ose amendments 
to the 1:eder-d Rules or  11 st:~tutory prorision that c f' e s c r i k  the >ro- 
cedures to h followed ill t~wso  cases wlwrc a person is arrested by 
Federal ; t pn t s  on :I St:itc charge "as to n-hich Federal arrest autliority 
esists." I'roposing :tmenclnle~~ts to the Federal Rules on tliese nintters 
ni:~y r:lise issues regarding ( I N  scsope of the Commission's activities. 
Tl11s. in t l~rn ,  111ay ilflect tlw , j ~ ~ t l g ~ ~ i e n t  to be mlcle wlietlier to adopt this 
new :ip wo:~cli to the fugitive felon problem. I-ntil these issues arc 
resolvcc I it \ws  deemed better not to attempt to draft the l a n y a g c  of 
any proposed amendment to the rules. 

Tllcre is ample precedent for  the limited f r~ l~ct ion  that Federal 
judicial otticers will perform in vonnection with n fugitive arrested 
by Fct1er:il : ~ p n t s  on :I Stntc. charge. Tlie function is somewhat com- 
pnrablc to that provi<lctl i~ntlcr existing 1:1w for a State juclg or  
mngist~xtc acting in c o n ~ ~ c d  ioll with the ch:irge of n Federal offense. 
Under p-esent law, Fetlrr:~l ollicers m:~y bring persons arrested on 
Fedcrnl clinrges befort> % I I I ~  other nei~rby oficer elnpo\vered to conimit. 
persons chnrged with ofl'elises :~g:iinst the laws of the United States." 
Such ollicers consist of .*:lny cll:~ncellor, judge of :I supreme or  superior 
court. chief or  first juclgc of common pleas. mayor of a city, justice 
of the pe:lce. o r  other ni:~gistr:~tr. of iuq- s t ;~ te  where the offender Inay 
be fol~ntl . . . ." " 1-rider the tllxft i t  is assumed that the arrested f u ~ i -  
t i w  felon may also be b ro~~p l l t  before an np ,ropriate State judic~nl 
oflicer. It I I M ~ ,  hon-ever, Iw r~cccs~ary to nnien d section 3011, if it is dr-  
sired to provide therefor 21s n inattcr of Federal h\v. 

Of course. consistent wit11 the :inalysis of tlic constitutionality of tho 
:~ntliorizing of apprehensio~~ by Federal awn t s  of those who linvc 

? crossed Stnte lines t o  :ivoitl ~)rosecntion on ht :~tc cliarges. there is no 
constitution:d obst:iclc~ to :~uthorizing either Federal o r  Stnte judici:il 
officers to perform thcec f~~nc t ions  111 rehtion to such State charge 
n r r e s t ~ ~ s .  

B. 'l'l~r provisions of n ~ l c  5 (n )  require t h t  :I person be brought 
without unllecessilry deltly I~cforc a. judici:ll onicer. Although thc 
i l ~ e s t  by 1ietler:d oftircrs will, ~ ~ n d e r  the proposal, be for a S t :~(c  
otl'cnsc. h r c  Federal olficcrs rlrc. involrcd. the "witl~ont unncccsenry 
delay" c.lansc should be decmctl npplicable. I f  new provisions arc 
draftcd. :I siniilnr pl~rnse s l ~ o i ~ l d  thus be incorpornted to cover Federal 
:~r~.ests on Stnte cllarps. 
('. I i l~de r  the provisions of rule 5(a)  ~ h e r c  ;I l~erson is arrested 

witl~out n \vnrr:int. "i\ conipl;~int shall be filed forthwith." Althougli 

a Fm. It. C'Rrar. P. 5. 
" 18 U.S.C. $3041. 



:IS :I 1n:ltter of I:erlc~.:ll 1:1v-, the arrest may Iw I I I : ~ ~  1ritlin11l :I I h l e l d  
\v:w~*nnt. it is assulncd tli:~t this r e q u i r c ~ ~ w ~ ~ t  that a colnpl:~int ~liust 
11e issued is in:~pplic~:~I)le to  tlw situ:~tion c ~ o ~ ~ t c ~ ~ ~ p l : ~ t e d  here. 

I) .  I t  is conten~pl:~ted under the ~ ~ r o p o s : ~ l  that ;t Fedrral arrest 
w a r ~ m t  will norln:~lly be i s s ~ ~ e d  based 11po11 thr  State  xwrrnnt nntl com- 
pliance with the s11cc.i tied procednres. 111 s1114l case. :I r r t u r ~ ~  on tlie 
wnrlwit \I-onld be 1wl11i1wl to  be 111adr consistc~~tlj-  \\-it11 tlic provisio~~s 
of 1.u1c 4. L l ~ n i ~ i ,  i t  \voulcl be lxt tcr  to  c l ~ ~ t f t  nn esprrss I~rovisio~i  
elcwling wit11 this 111:1tte~r. WIICI'P the i ~ l ' r i ~ t  is 1r1:lde 11)- Fetlcr:~l olficvrs 
:let ing witllont :I I;cgtlrr:~l :trwst wnr~.i~nt,  t l ~ e  :~rrcst  will Iw. t ~ w t c d  
Fc~lcrally as onr witllout :I 11-:-arrant! clesl~ite the f:wt t l ~ t  :I State 
\vn~-r :~~l t  may p r e r i o ~ ~ s l ~  1!;1vc been iss~lc~l.  
I'. Federal i ~ g e ~ l t s  :1ct11ip ullder the :111tllority of driaft se~tio11 1 

will enjog the same right of search incident to  an  arrest t11:rl they 
~ I O ~ S P S ~ ~ I ~ ~ ~ ~ I - ~ ~ ~ ~ S C I I ~  I:Iw. Ii 'the arrest is Irp:\l lmxuse the tlr:lft wctio~l 
eslwessly nuthorizrs i t ,  tllrn the as11nl right of' swrr11 i~icident t l~ereto 
is :~pplici~blc. I<ritlc~icr Icgi~ll>- seized hy I;relv~.:~l ;lqrnts may. of c40uwe. 
he ntl~nittc'cl i l l  tllc s r ~ l ~ s r c p r ~ ~ t  S t n t ~  ~,roscv~~liol~." Snpposc., ho\vcver. 
t h t  no arrest has yct occ~~r r ed  l ~ t  :III : ~ r ~ v s l  ~~--ould I IP  : ~ ~ ~ f l ~ o i * i z ~ i l  
i f  llw nrrestce could Iw fo1111(l. :tnd i l l  the ro l~rs r  of tliei~. invrstig:~tion. 
t h  F.I{.I. II:IW re:\soll to I~rliece that i~ i s t~ .~~ l i~cn t a l i t i r s  of tllr Statr  
c r i~nc  o r  eviclcnec :IS to the foritiw's wl~erc:~bouts n1:1y 11c f o r ~ ~ ~ e l  in 
n c-crtain npartnicwt. JIny they nbtnil~ :I \\*:IIT:III~ to  search it ! 1:111c 41. 
antliorizing the  issi~:~lice of Feclernl .sr:~rch wnrmnts. seems to con- 
t e ~ n l ~ l : ~ t e  t11:1r an oll'r~lse ag:lin-t the ITtiitctl States lw i i i \ -o l \d?"  There 
arc, of course, c i ~ . c ~ ~ ~ ~ ~ s t : ~ n c . e ~ s  nnclcr wllicl~ it \voulil Iw nwful in these 
cb:lscls for  Iccclrrnl :~gcll~t s to I)(, :11)lc to  ol>t ; l i~~ :I sc.:~rc.l~ r r : l r~w~t  It ma)- 
hc ~ ~ c c e s s n r ~ -  to  :~mrntl r111e 41 to rnr~lie v l r :~~ .  tlr:~t snch :~l~tllovity is 
:~vail:d)lc in :lay cnsr wlrcrc I~cder:~l n p ~ i t s  I I ~ : I ~  I I I : I ~ ~  :ui :~rrcst.  

1'. JIisccll:~neous o t l~c r  problems simi1:lr to those desc.ril)cvl :~l)ove 
r c q ~ ~ i ~ ~ e  co~~sicler:~! io~l. For  ~)rcscnt pilrlloscbe: it s l~ould suliicc to 111cwtion 
the pr incip 'I 1 ones. 

( 1 ) -\re the pro\-isious of the na i l  Kc for111 .\ct 13 I-.%( '. $8 :314Ci- 
3150. apl)lic:~l~le to  I I ~ : I . W I I ~  nlwstecl 1111t1cr t h  IlrTT :~pp ro :~c l~  ! It scc~ns 
t l ~ t  they 4iould Ijr, I ~ u t  :I ~ ~ u e s t i o ~ ~  I I I : I ~  IIP  raised. for c ~ s : ~ ~ i ~ p l e .  
~.rg:~rt l inp the npl)lic.:~l~ilit~ of IS I-.$.( '. :;I47 (:I) .  

( 2 )  Would the ~ ~ ~ . o v i s i o ~ ~ s  of prtwlit wet ions 731 ef .q.. r rh t  ing to 
thsc:1lw from Ferlcrnl c~~s to t ly  11c. i~ppl ic~~l) le  to ~ ~ . ~ r s o ~ ~ s  :~rrrstorl 1111(1vr the 
tl~.:ift i~plx~oacl i?  TTntler tlw present sertion 751. n qnestion might he 
 wised repariling t l i ~  pcw;~lty provisions of tl1:lt section since t11c.y nre 
p : ~ ~ w l  t o  the tj-pe of T:ccler:~l r h r p  fo r  wliic.11 the :~rreat is ~nnclr. The 
matter can c : d y  1w hnntlled in the tlr:~fting of the new rsc:lpe 
~wovisio~ls 

( 3 )  Similarly. tllc, ~)rovi-ions of the* I I ~ ~ W  ('otlc. relating to ~;csisting 
r ~ r ~ w t  ;lnd :~ss:~ull  i ~ ~ p  ~)llic.~rs servinK \v:I~I.:I 111 s 31  nncl eol~re:tl I I I ~  Iwr- 
so~ls  for \vl~oni :I I+tlc~xl \wrrant 11as I ) ~ Y I I I  i s s~ l r t l~ '  slioulrl I I P  ellxflcd 
in tchrnis that  talcc : IPIYNIII~  01' the npp~.o:lcll of Il~i. 11ropose(l provisions. 

J6cc, rtcited Stntcs r x .  rcl. Plfntari v. .llrrronc~t. 220 F. Supp. SO1 (W.1). Pn. 
1WJ). 
~R~~.,~.~.,FED.R.CI~I\I.I~.~~OI)~~): 
.\ wnrmnt m a y  I)r issi~ccl i i nc l~ r  this rille to sr:lrch for any prolwrtr. 

i 1 ) Stolen o r  c.111111~zzlccl ill I-iolntinn of t h r  laws of th t .  1'1ritctl 
St tr trs  . . . ( I.h])h:~si.;  :~cl~ltvl. ) 

"Cf. 77uiirtI S t n t c s  v, Ijir-rcll. 2.13 F. S I I ~ ~ I  30 (1C.Il.S.T. InCc',). 
'' S w .  1S U.S.C. $ 5  111, 1.701. 
* 1s I-.KC. 8 1071. 



COMMENT 

OBSTRUCTION OF JUSTICE : 

SECTIONS 1321-1324, 1326-1327, 1355, 1366, 1367 
(Agata;  F e b r u a ~ y  19, 1969) 

1. Bnckground: Prrrpo.w : Scope.-Proposed sect ions 1391-1323 deal 
with interference wit11 oficial proceeclings from third part conduct i directed to witnesses nntl informants (sections 1321-15.22), y the de- 
st.n~ction of evidence (section 13.23): and by witnesses concealing 
themselres* The current statutory provisions dealing with these mat- 
ters. primarily 18 1-.S.C. sfi 1503, 1505 and 1510,' state the offenses h 
general terms \\dich Ii11ve been a source of difficulty and uncertain con- 
struction. Bribetaking hy witnesses or informants, now gover~ied bg 
18 U.S.C. $5 201 (e) , 1503 i ~ n d  1005, is dealt with in proposed sections 
1321 ( 2 )  and 1323 (2). 

18 U.S.C. 5 1503, in t en i~s  tlerived froin cri~ninal contempt statutes 
and common ltlw fo~~~i iu l :~ t  inns of obstruction of justice offenses. con- 
dermls conduct cl~alnctc~.izecl as "com~pt" or in\-olvinp threats or 
force wl~ich: (a)  "entle:~\-om'' to influence witnesses, jurors and court 
officers in any court of the IJnitecl States: or (b) ~nfluences or ob- 
structs or impedes the "clue :~clministmtion of jnstice:" or (c) "en- 
deal-om'' to obstruct, etc. the due administration of justice. Section 
1503 of Title 18 also prollibits injuring such persons in their p e m n  
or pro erty on ilccount of their service as a nitness or performing pf- 
ficial I?? uties. 18 T.S.C. 4 1505 contains similar prwisions dealing w ~ t h  
ritnesses in  legislative iind aclministmtire l~ roceec l in~  i1nd 0bst.n.r- 
tions .of the "administration of  1a.w." 

Proposecl sect ions 1321-1 323 nre concerned wit11 only portions oi? 
the scope of present sectio~~s 1503 and 1505, i.e.. witnesses, informants 

"I'his section \\--us ornittctl from thr Study Dmft. It  is  discr~ssed infro, p. 376. 
'In addition, obstrl~ct io~~ of justice nnd gorernrnent functions has been dealt 

with under 18 r.R.C. ) 111 (nssault) and 18 U.S.C. 1372 (conspiracy). See 
Estendwl Xote A, Conapiritcg to Defraud, infru, md Extended Sote R to the 
coniment on section 1301 (~)liysicul obstruction of goverrinie~~t Iunction). 

(567) 



: ~ n d  evidence; other provisions drafted or t o  bc drafted tlr:~l wit11 other 

1'1vsent sections 1503 iu~tl  1505 dc:~l \\-it11 :I ?rent variety of s i t l~a-  
tions under the :legis of lar~puage which pro\.~des neit1lc.r st:~nd:l~ds 
sutficic~nt to predict ~~l iet l le l .  11:lrticuln r cont1uc.t is cont1c11111rd 1101. :~tle- 
q m t e  gu id :~~ice  to 111:llre i n~por t a~ i t  policy dist illctions hct  en rel:~lcd 
kiiitls o f  conduct. Section l:iOY,. for  csoniple, co~lcludes "[wlloever] . . . 
corlwptly o r  1)s threats of force, or  by any t l~~ . r :~ t en ing  Irtter or  rbcw- 
mmlic:ition, influences. obst rwts,  or imlxdrs or ~ I ~ C ~ I V O I S  to  influ- .. . 
ence, oi~struct. or ilnpccle. tllc due :~clminist~~:it ion of just ice . . . 1.4 

subject t o  u $3,000 fine and/or 5 ye:11s' imprisonment- . \ l t l~ougl~  lhc. 
courts hive not denied the c~o~s t i t u t i onn l i t~  of 1S [is.('. E?. 1503 :111(1 

1505, frequently tlie s tn t~~tc>s  hare I)cen the s111)ject of l i~nl t ing cSon- 
a t rwt  io~ls, l!ossil)ly in p;trI retferl i~!g. nn ~ll~tlrrst:ultl:~I~It~ re111rt:111c~ 
to ~.e:ltl :I cr11ui11;11 st:~tute 11s n!~t l lo~.~z~i~g pl.;lc*ticallp l i ~ ~ ~ i t l e s s  clicc.1.e- 
tion to cleternline what con~titutes ;i c r i ~ i i ~ : ~  ? ' I ~ I s ,  the : tppal~nt ly 
bronc1 term .'c111c ncln~h~isttxtion of justice," often intrrpretccl nilr- 
rowly, required the recent cwactmel~t of 18 1J.S.C. # 1509.l 

' Spcnkinr of t h e  "t111e acl~r~inistrarion of jnsticc" p l~ r i~ r e  in 1s I'.P.C. :: l;fi:<. :I 
House Rry~ort on Civi l  Rights notes I l l s t  the pnrticw1:lr 1111r;rw I I : ~  k e n  mlr- 
rawly i~~lrrl~retrtl Iry the cowls. 110~7s~ I'O\I\I. ox I 111.: ,TI-DIC?.\RY. ( ' I ~ L  RIG~ITS ,  
H.R. 11r.r. So. !).-I(;, Nil h COIIK., l q t  Sess. L 19:!)). . \~rp:~re~~tly, llle A t t ~ r ~ ~ c * y  
6er1en1l 111nr1e t h i s  stntement clnring t h ~  c.onrFe of t h c ~  I~earir~g.. Id. at Ati. SIT 
~ 7 . ~ 0  the Irri4ntivr I~irtclry of IS  C-KC'. 11510. de:rli~~g with ~io1;ition of ~ I I ~ I I I I I -  

tions. r11art~~1 lrccnuse of a narrow constrl~ction of the wnding proceedinr: 
rerjuirtwcml in  IS Ir.S.C. 8 1.;0:1. H o r s ~  C o ~ x .  o s  T I I E  .Tc-DICI.II(Y. OBSTRI~CTII>S 
OF CRIV I X A L  ISVEB'I'I~L~TIOSS. 11.11. REP. NO. 653, 001 11 Chg., 1st Spss. 2 (I!)(;; ), 
eiti~rq I l n i l i  V. T'nitcrl Htatcs, 260 F." 74 l (!)th Cir. I!).iS). ancl 1'1ritrd Stotf:.u v. 
Scornto~r, 137 F. Sup]). C20 (I!'.]). Pa. I 9 X )  (FBI inrcstimtion is 11ot a pentling 
proceding protected by 1s V.S.C1. 8 1.503). 



.\nother liniitinp feature of present sections 1503 and 1505 is that, 
judicial constrllctioll llas required a '.pending proceeding" as an ele- 
ment of the offense. Tlie proposed sections a r o ~ d  using these trouble- 
.mne requirements and plil-aseology. 

Tlie tern1 "corrnptly" in 18 [T.S.C. 8 1503 lins carried it burden of 
chnracterizing both cond~ict ant1 cwlpability in n mnltitucle of situa- 
tions. Ikspite a long liistory of litigation under 18 T'.S.C. $ 1503 and 
its predecessors. the term has no generally accepted rn~an ing .~  The 
proposnls in sections 1321-1323 itlid else\diere do not rely on "cor- 
ruptly,"" but specify tlie prd~ibited conduct and employ the terms 
denoting cu1p:tbility (intentionally, ho\vin,oly, recklessly. etc.) 
which liiive tentatively been apl)rorecl for use througliout the pro- 
posed Code. The result is not only greater certainty in defining 
offenses. but it ~ x m i ~ i t s  de 1' r with issues in t e r m  appropriate to 

a ll1t the unique problenis presentecl ~y sudi different condnct ;is tampering 
with  juror^, witnesses or evitlcl~cr nncl p1iysic:ll interferences gen- 
erally. The total impact of tlirsc new prorisions embraces a broader 
class of conduct than does current Inv .  and sliould aroid the judici:~l 
h d i l i t y  and prosecutorial caution fostered by the uncertainties of the 
more gencrtd prorisions of current law. 

Another consequence inid purpose of being specific ilbout the PT- 
hibitecl c.oncluct is to avoid the use of n term such as "endeax-ors' In 
current Iitw (18 1-.S.C. @ 1503, 1605). Instead of using this terni or a 
similar one with its connotntions of "attempt," proposed section 1321, 
in effect, codifies tlie present construction of .'endea~ors.'" It defines 
the conduct with the prohibited purpose 11-ithout regard to whether it. 
would bn itn "endeavor," "attempt?' or "solicit:~tion" by other standards. 

2. Petding Proceeding 1sszte.-Hy rirtue of subsection (3) (c) of 
section 1321, lack of a pending proceeding is no defense to :I prosecution 
under section 1321. Tlie section relies solely on the defendant's culpa- 
bility, that is his *'intent" to inflnence another in an official proceed- 
ing? This eliminates the reqniren~cnt u~lder current law of an actual 
pending proceecling or a prospect lve proceeding that is actually con- 

' S e e  :litderaon \'. l'r~ited State.?, 213 F.ld SI (%I Cir.), cert. denied, 318 U.S. 
Sf@ (1964) (upholding constitutionnlity ). See nlno Rosaeblan v. United Statex, 
2% F.  S2, 86 ( 3  Cir. 1917), to the c4fect that "corrupt" has direrent  meanings 
in different contests. 

6 See 1Imu PTXAL CODE 140.1, UOnlment a t  196 (P.O.D. 1902), erplaininF 
der.i--ion riot to use "cwrruptly" in 11ril)ery provision. 

' S e e  TJnited States v. Rtrxsell, 255 IT.S. 13S, 143 (1921) (by using the word 
"endenvor." "the section got rid of the technicnlities which might be urged ns 
hesetting the word 'nttcm~pt'. and it  describes any effort or essnr to nccomplish 
the eril purpose that  the section n n s  clnacted to prevent. . ."). For recent con- 
gression:~l criticism of the terni, wvV I I o u s ~  Co~car. OX TIIF, .TUDICIAET. CIVIL 
R I G ~ T S ,  1I.R. REP. SO. S O ,  S6th Coug.. 1st Sess. 35 (1%9) (minority riews on 
1I.R ...% 01, 18 U.S.C. 1509). 

sJIens r m  issues wider mrren t  lnm hare  been n source of v e n t  difficulties. 
For some examples. arc Extended Note R. >lens Ren Requirements. infra. 

'See ,  r . ~ . ,  l*niied Stntcx \,. S o r o t o w .  137 F.  Supp. 610 (T.D. 1'8. 1956) (FBI  
inreutigntion not n proceeding) ; IIaili r. United Sfale8,  200 F .  2d 7.11 (9th Cir. 
19%). 



templatecl br tlie :iutliorit ies.'" The irrational distinction suggested in 
cnme~it  interpretations of 18 1-.S.C. $ 1503 between n-lietlier beating 
a person to prevent him from testifying o c c ~ l r ~ w l  before 01. after :I pro- 
ceeding 11ns been commenced is c1imin:itcd. 

The i~.ration:ility of the  tlistinctiol~ is well illustrated 11y the color- 
able nrylument it permitted the defent1:ult t o  make in n losing cause in 
Hunt  r. r-nited Stute-v?l Ch; l r ed  with riolating section 1508 11ec:luse 
he 1)e:lt ;I person sul~pwnnetl to  iqq)ear in a pi~eliniinary h ~ a r i n g  before 

Com~nissioner, defendant :irpnecl (here TI-as 110 otfense 1)ccnuse the vic- 
t im w:is not n witness untler 18 TT.S.C. 1593. 1Te was not a witnrss, 
defendant conte~itlccl. becatise there w:ls no  1)roceechg lwfore a court 
of the United States n-lien the h a t i n g  took plnce. The court held that 
"section 1503 comes into pI:~y at lritst when n compl:~int 1i:is been filed 
vritli a Thi ted Stales Corn~nissionc~," but it \vorilcl havc1 11:d d i f i c ~ ~ l t y  
so holtling if tlie same person llnd heen beaten hcforc the complaint had 
h e n  filed. Language in the case sug~rrsts the clollrt might linve I)ren 
\villing t o  fincl nn olfense without the filecl ronipl:~int. Imt earlier cnses 
vionltl hare  t o  I)e tliswgarclrcl o r  tlisliligiiislic~l.~~ 

'I'he Jloclel Pmnl  Code does not require proof of a lwn~ling proceed- 
ing t o  establish the tnmperinz with witness olt'rnse: its ~wovision relics 
solely on the defenclant's colpability. Le., tlir c1efend:tnt's ..belief an 
ofirial 1)iweedinq. o r  investigatio~~ is I , end i~~p  o r  nbn~il to he institu- 
ted.'' I' The esp l ic~ l  ~lric111sion of tllc possible ~Irfi~nue in swtion 13.31 ( 3 )  
is n more direct npproacll to the issue. In :1111lition. tho defendant's 
L'belief" referred to in the Jlodel I'cwal ('ode. is actw~ll. a rn:~tter 
of e r i d c ~ ~ c e  which ~ioulcl tend to p row t h ~  *.in~ent': ~wluired ~mcler 
section 1 :<21.14 

3. Petxon-s .Vot to he Interferrd I1'ith.-ITncler current lnu-, the 
definition of "~ritness" can be a decisive factor in a section 1503 prose- 
cution. T t  was previonsly noted n i th  respect to the ..pentling proceed- - .. 
Ing issue, in order fo r  one to be n witnrss, current I:IW requirrs :I 

"The cnses in ~ l o t c  9, ntrpm. would be orerrulwl : and. in additi~~n.-there wollld 
no longer he an icstrc n s  to: I n )  whether or not n grnntl j u ~  n-as il l  session when 
defendant reqnestccl others to t:tmper with records (Roxaelerc~n \'. r~titcil Sffrfc8, 
239 F. 8",'lcl Cir. 1!)17) ; (1,) \vl~ether thr procrqs 11nwdine f o m n l  complnint i. 
an  adrni~~i\tmtivr ~rroceeding (I?irr v. lIiritr$ Strrft>x. 336 F. 3 1  709 (Sth ('i~'. 
1!lCi6) (court found n proceetling for purpwrs of IS 1y.S.C. P 1.705) ). E-icn ~lrlder 
current lnrr. if n ronspiruc~ is c.llnrgM i t  m y  relate to :i future i ~ n d  not 3 pending 
proceeding, Bce. c.!~., r-taiied Sfntcx r. Ii t r l r f r ,  :X& F. %I 259 (2d Cir.), ccr?. dntied. 
3h.i I'.S. !)4S ( 19Hf i )  ; l'tlitcd Sttrtc.? r. Pcrlxfcin. 1% E'. L'd 759 (311 ('ir. I N ? ) .  Prc 
czko Etic v. rt~itcrl States, 5.11 13'. 2d 11-1 (5th Cir. 1!lS2). 

l1 4lH, 1'. 'ld 3011 (5th ('ir. 19(;%), crt-t. do~ird, 393 T7.S. lo" (1969). 
'-" Scr notes I) nnd 10. .?uprcr. 
" ~ ~ O D E L  P~sar.  ('ODE 6 l?Jl.li(l) (P.o.1). 19G2 ). ('f. S.T. ILK\.. ~ ' E s .  I A W  

6 215.10 (l1cKin11ry I0fii) ("knowing th :~ t  n person is or is : I ~ I I I I I ~  to he c.nlled 
n.: n \vitnrrs in nrl :letion or ~~rorwtlinf') ; ~ I I C H .  R I : ~ .  C'RIU. C'OIIK I hO2O (Finn1 
Draft 1!1(i71 ("n ~vitness or n llerson I I P  believes is about t i t  Ilc. cnllecl 11s :I 
wilr~ess i n  nny ofici;tl proccedi~lg"). 

"The formtllntior~ under section 1.121 nlso a ~ o i d s  the need 111 prore :IS an 
element of the offence. a relntionship in tirne bet\vrcn the dcfrnc1:tnt's conilnct 
anr] thr. 1,oirlt nt \\yllich the r ic t in~ is to testify. This .  in~ld\-crtellll~. ma?' 
inlplirit in the llodcl Pen:rl ('lrlc's forrnulntion. "nl11111t to Irv it~stitutecl." Sc'c 
r~otc I:(, srcpm. If tlre IIodel 1'r11:11 i'otlc r~l~pro:lclt is :~tloptccl. Ilw pllrasr "lil;ely 
to be i~~s t i tn td"  s l l o ~ ~ l d  be s~il~utit~~tetl for ":tbout ( 1 1  be instituted." Sce pr1r:l- 
eraph 5. iwfta.  for n di.wnssio~~ of this lnngllage i n  srction 13% (tampering \\'it11 
physical evidence). 



"pending proceeding." '"ut r w u  if there is a "pending proceeding," 
the issue of who is a "witness" under current law (18 r.S.C. $$ 1503, 
1505) involves such considerations as  ~ h e t l i e r  he has been subpoenaed 
or  rcil? be subpoenaed. whether he actually intends to test* or  only 
if the defendant believes he intends to testify. The case law has not 
clearly defined a .'witness." IG The proposal elimimtes the issue by 
not relying on the tern1 o r  an equivalent, but, instead. describes the 
functions the defendant intends to affect. Fo r  esiimple, if D offered 
B n brihe with intent to intlrlcncr 11:s testimony in all ofticia1 proceed- 
ing. lie violates proposed scctim 13%1(1) (a )  regiirdless of B's st:~tus 
as n subpenaed ~ i t n e s s ,  prospective witness or  possible n-itness. As 
a practical matter. the focns is on defendant's conduct toward :mother, 
rather tllnn the status of tlie other. The clefendnnt's conduct. of course, 
mill be :1 product of his belief the other mny intend o r  be required 
to supply eridence in n proceeding: and thus, the realitj- will be that 
the defendant's belief about tlie other's status :IS :I witness is involved. 
Rut the drilft's focus upon his actual coltduct nnd l l tent  obviates 
the nerd to rely on any rel'crcnce to "witness" and the difIiculties that 
term Ilns presented in this contest .I7 

While proposed section 1321 covers conduct directed towards both 
witnesses and informants, its focus is on proceedi!igs. -\lthouph con- 
duct directed t o ~ a r c i s  influencing persons supplying information in 
criminiil investigations often contemplates proceedings will follow, 
section 13-2.2 has been proposed to assure retention of the present corer- 
age of 18 T.S.C. $ 1510, proliibiling obstruction of criminal investiga- 
tions.IR 

4. Pnh'lited Techtiqu.es m t ?  Purposes in. Section 1321.--4s previ- 
ously ~mted, proposed sect ions 1321 and 1322 define the prohibited con- 
duct :md culpability. thereby iiroiding the pitftdls of amorphous terms 
such :IS "corruptly." 

* Rec text accompanying notes 10 and 11. a&a; 18 U.S.C. $1610 (obstruction 
of inwstigntions) was enacted to protect informants before n proceeding corn- 
mrnced nnd to avoid Utlitcd Rtotes r. Scoratmr. 137 F .  Supp. 620 (W. D. PI). 
l%iG). (See note 3, supra. nnd ncconilm~yinp text, nnd 1967 U.S. CODE Cosc. & AIL 
SEWS 2li8!)). The relationship between the two concepts is illustrated in U~li ted  
Slcrtr# v. Rrntt(t1, 226 F. Supp. 4!12 (I).Il.C. 1964). wrt .  tlettictl, 380 V.S. 91" (1966), 
where Ilw court considered wlit4lic~ n SEC investigntion was a proceeding to 
sup1nrt 11 prosecution under 18 I1.S.C. 8 1.703 for indue-ing false testimony. Ses 
nlro Il'illicrtm r. United Rtatex, 2(i3 1''. 2d 214 (9th Cir. l!l.i!)). 

xu Scv, c.y., Folk v. r t ~ i t c d  Stattx.  370 F .  2d 472 (8th Cir.), cert. denied. 387 U.S. 
926 (llHi7) ; Rcrra v. United Stater.  121 F.  2d 500 (8th Cir. lSX>), o f d ,  351 IT.S. 
131 (1956) ; TTnlkw v. Gnitcd Stuttsr. %3 F. 2d 'in2 (8th Cir. 19%) : Roberta r. 
United States.  239 F. 2d 467 (!)ti1 Cir. 1956) : Stein r. United Sfotca.  337 F. 21 14 
(9th Cir. lDM), red.  d m i e d ,  380 1J.S. 907 (196.5) ; Saniples r. United Statee, 121 

F. 2d 203 (5th Cir.), cert. dcnicd, 314 U.S. 662 (1941) ; Smith r. United 
Stotcu, 274 F .  Zil  (8th Cir. 1921 ) : 1Jttitcd States T. Ctcsson, 13". 2d 413 (2d Cir. 
1912). Sec Extended Note C, A11.rlning of "Witness" in 18 I'.S.C. 5 5  1 r i 3  and 1505, 
infra. 

"Thc ~nistnken belief issue is rrsolved in the same Iiiclnner ns in tlie pending 
proceeding issue. Sec note 13. 8trprtt. 

'"The draft makes i t  clear that the prohibited deception is that committed on 
the inforninnr, not on the Inw enforcement authorities. 1s U.S.C. 5 1610 n-as not 
intended to corer fnlae statements to criminal inrestigntors, but i t s  language is 
susceptible to n contrary construction. See the comment on proposed section 1303 
(hindering law enforcement). I t  shonld be noted tlint this prorision supplements 
proposed .section 1303, whicli tfenls with proscribed conduct other than interfer- 
ence with the communication of infornintiou to Inw enforcement authorities. See 
the cornnlent on section 1303, note 23. 



Section J :+2l grades as :I CI:IPS C felony. the use of bribery, deception. 
force or threat to influence another's conc1nc.l with respert to ofiicial 
proceedings. Section 1321 (3) makes soliritation of a bribe by a witness 
n Class C felony. The classification of intimidation ~ulcler subsection 
(1) raises to Cl tw C: felony st:~tus all threats :111cl use of force t.mployed 
with the proliibitecl purpose. C l a s  C! felony treatment of hribery is 
consistent with the other proposed briberp provisions.'" Current  la^ 
(1s U.S.C. 1508) subjects the intimidat'ion conduct to 5 years m~cl 
bribery (18 U.S.C. 5 201 (d) ) to 1.5 years. although bribery ewes hare 
been prosecuted under 18 1T.S.C'. 8 150:3.'O To the extent mere persu:t- 
sion falls within "corruptly" in 18 V.Y.C. $1503, it is presently subject 
to a 5 - y r : ~  penalty. 

Section 13.21 (intimidation and bribery) proliibits seeking to .'in- 
fluence testimony'? whether truth or  falsity is the g o d *  Uere per- 
suasion as an ofiense, is limited to persuading nnotl~er to testify falsely 
and constitntes :I solicitation to commit perjury o r  if tlie pers~~asion 
is successful. the actor is nn :~ccomplice in the 1)erjury. 

Subsection (1) (L) (i) prohibits using the techniques therein cle- 
scribecl to incluce any n-irhlidcling of testimony or  infonuation. 

,Ittempts to persuade another to engage in prohibited roudwt un- 
nccorripaniecl by the prohibi td mem-rs of force, bribery. efc.. arc viewxl 
ns solicitations to  engage in criminal or contemptuous condnct 1mc1rr 
section 1346. I f  the proposed contempt reform (sections 1341-1349) 
is not adoptecl, it will be Iicvssnry to ilicludc sw11 solkitations ns 
offcnses under this section. The following lnnyuage \vould accoi~-rplish 
the inclusion : 

(2) A person is guilty of n Class h misdemeanor if he com- 
munlcaites wit11 another r i t h  intent t o  incluce or  othern-ise 
cause the other: 

(a) t o  witlil~olcl ~unlawfully any testimony. inforn-rn- 
t*ion, cloci~~~leilt o r  thing in ml oficial proceeding: or  

(b)  to r i o h t e  section 1323 (tam1)ering 1~it11 pl1rsir:tl 
evidence) : or  

(c) to absent himself from an oEcial proceeding to 
which he h:ls been lcgally suininoiied. 

Thns. another person may not \\-is11 Lo become involved in n ciril suit. 
Insofar as his unilntend conduct is concernecl. he 11eed not Ilecome 
i n ~ o l r e d :  and it is 1)rcaently no offense to advise him or persuade 
him that he need ncl ~olunteer  information to ;.I gr iwtc  litigant. 
?\'either section 1:Wi nor the alte~wative rh:~nge this result because 
they are limited to inch~cing liiin to withliolcl "m~l:~wfi~lly" an) testi- 
mony, etr.  On the other hand, section 1821 (1) ( I > )  ( i )  m&es it unl?n:- 
flil to use force o r  to bribe n person ~ i o t  to rerenl inforni:~tion. TIm IS 

in accord wit11 r h : ~ t  c~irrent  law clesignntes as '~wrrupt." ?' 

Is Proposed section 1361 (oBcinl bribers). 
"See notc 2, Yrrpra. 
*The Study Draft would perinit n dcfcw3e to a ~)rosecntioll lbnsrcl on threat 

of harm, if the harm is lawfnl and trutll is the object (section 1311 ( 3 )  ( a )  ). 
This woulil nroid the possibilitg that :k proseentor rommits an offense if he 
thrcntens n potential witness witlr a 1wrjur.r proscrution if he tcstilies fnlscl~.  
" It ~voultl corer threats of defi~maliur~ aud offers of financial secnritr. srf 

Broadbenf v. Z-nitcd fitnteu. 140 F. 2 1  :SO (10th Cir. 1M5).  



Both sections 13.11 and 1346 (as well as the :dternati\-es) corer cases 
of seeking to induce anotlier to assert has privilege against self in- 
crimination. It is clear there are occnsions when it is not ilnproper to 
adrise or persuade another lo plead the privile e :  it is not clear, how- T ever. - d e n  i t  is improper lo clo so. The cases I x w  wrestled unsatis- 
factorily ~ i t h  providing a stancltzrcl for this question.?' Section 1391 
resolves the issue us follows: 

(a) A person not using force, threats or bribery will not 
riolate the law if he inerely communic:~tes to the other to 
advise or persuade him to rely on his privilege. The prohi- 
bition in section 1346 is limited to communic:ltion to lncluce 
tlie bbunlt~wful" withholding of testimony under section 1343. 

(b )  I f  the defendant uses any of the means set forth in 
seclion 1321, however, he d l  violate the 

Use of force, bribe or threats to incluce another to fail to obey n 
summons to appear (section 1321 (1) (a)  (iv) ), or to elude legal process 
in :my case (section 13-21 (1) (b )  (iii) ) is a Class C felony. Section 
1346 does not. prohibit persuasion for :dl of those purposes. I t  is a 
Class -1 misdeme:mor to seek to lmsuacle another to disobey a sum- 
mons to appeill. (proposed section 1342). T'llder the alternatire to  
section 1346. discnssed &ow. pelmading another to disobey a subpena 
is persuasion to colmlit s t  least a contempt and is treatecl like persun- 
sion to cornmit :I crime. T_~nless it is decided that concealing oneself to 
avoid process sh0111d be an offense," pcrsuachg another to conceal liinl- 
self to elude process should not bc an  offense; the &aft reflects this 
vier. 

Persuading a person to aroicl service of process is treated in the 
same m:lnner :IS inducing another to ~ ~ i t h h o l d  testimony. I f  the with- 
lioldinp is not unl:~r\-ful, the persuasion is not prohibited. A contrary 
vier  would hold that it does not follo~r that :I third party should not 
be prohibited from engilping ill iifiirmntire acts designed to thwart 

" See. c.g., Golc v. Un itcd StatG?. 3'79 F. 21  4.75 (9th Cir.) , cert. denied, 377 U.S. 
954 (1964) : Ct~ifed States r. Grun.etould, 233 F. 2d 556. 670-571 (2d Cir. 1956). 
reu'd, 3.53 T.S. 301 (1957) ; Tlinitcd Btotcs r. Herron, 28 F. 'Ld 12'1 (S.1). Cal. 
lS28). 

m e  inclusion of bribery in  proposed section 13" raises an issue in the 
nsqertio~l-of-pritilege cases when codefendants cons~ilt  concerning their defense 
and agree that neither mill take the stancl. Their failures to testif? could be 
regarded under the proposed dmf t  a s  things of mlue. I t  would seem undesirable 
to interfere m t h  such conduct and the provision should not be so construed. See 
TTalliet' I-. Cnited Stoterr, 93 F. 2d 792, 795 (Sth Cir. 1938). where there n-as a 
suggestion of suborning perjury. The court stated : 

It m a r  he ohserred that  it is  not n crime [citing statutes], fo r  one 
jointly indicted with others and clu~rged with con.pirac.r to consult with 
his co-defendents after the indictment has heen returned. The Courts 
should be reluctant to interfere or t o  mike such consultation hazardous 
by stretching tbe sttllute t o  corer CRSeS not clear1.r within its purriew. 

An approlriate pro\-ision. recognizing n distinction between mapping asser- 
tions of the privilege m d  the sale of the privilege, could be added to the sub- 
section to the effert that "the lawful assertion of a privilege not to testifS by 
a defentliult in a criminal prosecution is not a thing of r'alue when offered, 
giren or agreed to be given a s  consideration for the assertion of the same 
pririlege by a codefendant." It should be noted that  the use of force, threat or 
deception would still be prohibited. 
'' 8ee paragraph 6, infra. 



obtaining another's testimony, merely because the other need not rol- 
unteer or make liinlself nmenable to process. Seitlier Serr York nor 
Michigan make suceli persuasion a crime, but the JIodel Pennl Code 
does.'" The draft does prohibit tllrents. force or brihery to induce 
another to elude process ant1 the facts of the relerant reported ralicl 
Fecleral p~-osecutions appear to involre smilething more than mere 
persuasion, ultho~!gIi wlietlier persuasion i~lone n-oulcl be suficient 
11n1ler c n r ~ w t  law IS uncert:~in.~" 

Coverage of unsuccessfnl solicit:ition under section 1346 or "com- 
munication" in the alternative formulation is consistent with present 
law.?' Lilrc a bribe offer which is refused, tlven tlie failure in an at- 
tempt to persuntl(~ n witness to e n p i p  in misconduct is treated as n 
violation of the interest protected hrir : tlie :iclmninistrntion of justice. 
Subject to the provisions of section 1321 (4) ( a ) .  n-hich, in effect. pro- 
rides protection of the witness' lion~e. those c;ws in  which the defend- 
ant, has 1101 conin~unicated or made contact with the witness but has 
made efforts in thiit direction \rould be governed b j  the principles in 
tho genefill attempt provisions. The term "communictlte" is used in 
tho a1tern:ttive fo~mnlation (inste:itl of the word ":~ttempts" which 
appears in some other Codcs 2B) to n~nke clear: (:I) there is an :wtunl 
harm to the process by the unlawful contact: (b) this is to be treated 
as the completed olfense: rind (c) the shifting standards of ilttempt 
princip1c.s are not to be introduced where tlirre is actual contnct with 
tho other person. 

I n  ~~~~~~~~~~~, the a1tern:itire. as well as section 1316, posits tlie fol- 
lowing appronch : 

(a) I f  D conlmunict~tes with TT. with the prohibited in- 
tent, there is n completed otIensc: 

(b) I f  D conln~uiiic:ites wit11 S who (~ornmu~iicates wit11 
TP. there is :I completed offense: 

(c) If D cont:wts S to have him cont:ict 1V. and S niakrs 
no c o n t i ~ c t . ~ ~  there is an i~tternpt or a .solicitation, or both, de- 
pending on the applicntion of those provisions. 

Proposcvl section 1321 (1) (a) recwgnizes for practical purposes the 
:tpproacll to 11 person in tlie smie I~ouselioltl or a spouse is likely to 
have the same effect as a direct approach to the prospecti\-e witness 
Tlierefore, this is treated :is an approacli to the witness. Inclusion of 

Monm. I'ESU CODE ji ?U.G(c) (P.O.D. I!KE). 
8ec Extended Sote  D. Cnses on Inducing \Titnesses to Avoid Testifying, infra. 

"The classic stnte~rient is in ITtriteI Bttrfen r. Rltxsrll. 255 U.S. 13s. 1-13 (lEl), 
in~wlring 1111 approach to a juror: "guilt is incurred by the trinl-sl~cccss may 
aggravate: it is not n ctondition of it:" l~rit 18 U.S.('. fj 1503, the current stntnte, 
also applies to witnesses. 

sflee, c.g.. ~ I I C B .  RET. C u .  CODE 5 5015 (Finn1 r k a f t  1987) (intimidnting n 
witness) : "if he af te~npts ,  by use of a threat directed to a wit~iess;" id.. 5 5020 
( tnnlperillg with n wil ness) : "nt tqmpts to indncp :" ~ I O D E I .  I'ENAL C0111C 8 241.(i 
(IB.O.D. I!)(!?) : "ntte~npts to i11t111ce or otherwise c.sunse.' Scc note 7, sltpro. for 
the cormumt in Rftsaell on "attempt." Of course, these ~ o n l d  be aolicltntions to 
cnmmit p r r j r~ry  or to withhold testimony under the drnft. 

"Some of the reported cnscs ill\-ol\-e proswutior~ of n person who takes nirne2' 
to induce nnother. Not only niigllt this Iw nn nttetnpt or solicitntion on the part 
of the giver of the fnnils, but the one who tnkes the funds rould be chnrged w'th 
conspiracy to unlawfully induce the witness o r  wit11 soliciting the one who gave 
the funds to commit a n  offense. 





tlie other. Iience morp easilv s~~hject  to proof. Tl~ns, il tllrtv~t or bribe 
under section 1381 (1) ~ o u l c l  rereal [he purpose. whereas the mere de- 
struction of one's olrn property is :inibig~~oi~s. If tlie clestruction IS 
otllcryise unlnwful, the nctor will 1w subject to prosec~~tion under other 
provisions, tis where the lam requires records lo h maintained or if he 
dest~.ov.i property of :~notl~ctr. LSection 1323's r r f r r e ~ ~ w  to tlestrl~ction 
in anticipation of process would cover clestn~ction to aroicl esecdion 
of a search n-armnt (now covered by I8 U.S.C. (a  2 B 3 )  and corid~lct 
to evade m y  civil inrestigative denland under the Antitrust Civil 
Process Act (18 U.S.C. $1505). 

The proposed Michigan Code expressly limits tlie coverage of a pro- 
vision similar to sertion l::":', to a persol1 "wting tvitllout legal riplit or 
authority" because there is some dispute "whether a person does not 
have a lawful right to dest~.oy evidence before it has been seized or 
sublmenaecl.?' ?Irc~r. R v .  ( ' I ; I ~ .  ('ode 8 5045, Coni~nent et 417 ( F i n d  
I h f t  1967). This limitation is not incluclec~ i n  proposed section 1323. 
because the section itself seeks to deny this power to a person ~rlicn the 
destruction is undertaken with the requisite state of mind. 

ti. P o ~ i r e c r l ~ ~ t e t c t  to d ~ o i d  4qe~*r ice  of 1'r.oce.rtr.--1 proposed section" 
~voulcl makc it ill1 ott'enx to conceal olieself to avoid service of l~rocess 
to testifS in a criminal case, knowing the process lins been issued. I t  is 
uot clear i C  c u ~ w n t  law prohibits tlils (.onduct 33 witliout Lhe element 
of "bribery" or other "corrnpting" influence, The section limits the 
offense to  criminal cases. requ~res afirni:itive acts (concealing) :i~id in- 
cludes the culpability element of kno~vledge. 

Alere failure to obey process is not covered hy this provision. The 
f:iilure to obey :I subpena is presently 11 cwitelnpt :lnd induc i~~p  nnother 
to disobey iii:~y be both a contempt and :in obstruction nncler IS 1T.S.C. 

1503 ancl 1505. Whether mere disobedience should be u criniilr:~l of- 
fense is reserved for consideration in connection wit11 contempt. If a 
provision si~iiilar to the section under discni.sion is adopted. (!the!. pro- 
visions shonld be adopted to make it : ~ n  ott'ense to ttlke n lmbe In es- 

*Tile follo~vir~g section a a s  mnsidered, but not iuc lud~d  11s part of thr  Stu(1.r 
I knft  : 

$ -. Conr.rulnwnt to droitl Procesr. 
( a )  h 11erson is guilty of n Class B misdemeanor if, knon-ing legi~l 

llrocrss s u ~ ~ ~ n ~ o n i n g  him to testify or s11pp1y el-idence l ~ n s  been issued 
111 connectioii with n criniinal Cndniinistrntire or legislative] pro- 
ceeding, he  conreals 11ii11selP with the intent to nvoicl such Imcrss. ' 

(11) Iu this settion "cnncenls" includes secreting or hiding oneself, 
hiding or cshanging one's idei~titr.  ~ r r n n t i r t 4 y  secreting or hiding onr's 
place of n W e .  

Estentlt~cl Sott. D, Caws on Indurlng Witnesws to Aroicl Testifying, 
irrjm. Also c-onsitler the F~lgi t i rc  IWon Act (18 V.S.C. $ 1073) which is per~cmlly 
bclicved to lw i~pplicable only in aid of Str~tc  proceedings (hrrt set' I)rtrvbirl r. 
I~nilrtl  Statc.8, 221 F. 2il ;i20 (I>.('. Cir. 19.74). \rlicre it  mrls r~pplied tt+ithout ques- 
tion to flight to nvoid tectifying in n T.S. District Court in n District of Coli~inbia 
case ~nncerning Titlc 18 riolntions). IS 1T.S.C'. 8 1073 np[r:irs t o  reqclire nn actn- 
nlly pending proceeding for it to a p p l ~  to witnesses ( Cnitccl State8 r. Rondo, 244 
1". 211 RBI .9-13 (2c1 Cir.), rrrt. durird, 3-7.5 1'.% S U  (1957) ). and the facts of the 
rases involrc, issued process, ~ W I I  though it ~ n n y  not 1w 11 rcquiremmt. RCC. ~ . g . ,  
Ilc.i)lnm v. l ln i l~r l  Stntes.  163 14'. 2d 2%. 231 (6th ('ir. ) ,  wrt .  dcnicd, 332 1T.S. 801 
( 1  Mi), ahcrc  the defendant hl~tl not bee11 subpenaerl to appenr nt the preli~n- 
innry tlearinp Imause h e  hntl left the Jurisdiction. but he was "under a con- 
tinuing subpenn a s  a witness before the one-innn grand jury." 



c.11iingo for tli~obeclience.~' The proposecl section nlakes it rtn otfr~~.se to 
k ~ ~ o ~ v i n g l y  concml oiicsclf to i~\-oi(1 issued process in crin1iu:tl ~)roceetl- 
i n p .  'l'lie possibility of incluclinp aclministrntire and legislative 111.0- 
cetdings is oH'r~wl by the braclietccl material. but is not recon~~~icndetl 
oil tliu view that tlie criniiniil sanction shodd  be resen-ecl for  only tlie 
nlost c.o~npelli~ig circnmst:lnces. The limited scope of the section recog- 
n i z ~ ?  i~ spcci:tl obligation on the part of incliriduals to cooperate 111 

casts \vlirr: tlicrc is i~ s p ~ i : d  public interest. n l e  prOp0~ed section does 
11ot go :is fa r  n; :I siniil:w Illinois pro\-ision" niitkinp it a n  otfense for 
;I pcrso~l to co~icznl liinlself if lie lias hm\-ledge ~naterial to  a criniin:il 
~)rozerution. I-nlike the proposed section. Illinois has no requirenient 
procea br issued, but its provision is limited to crimin:ll cases. 

1nsof:ir :IS civil suits :Ire concerned. ~ l d e  a c i d  l i t ipmt could not 
mly. under the woposecl section, on criminal sanctions to coniprl 
i t ~ ~ o t l ~ e r  to si:ilir f i i ~ ~ ~ s e l l  available to process. s i ~ b p a m p p l i s  l U l ( 1 )  
(1)) (iii)  i~ntl (iv) do  protect civil litigation fro111 the "corn~pt'? 
:ictions of tliirJ parties u-110 use force, threat, deceit. or  I>riIm-y to 
induce :tnotlier to eluclc process. 

7 .  Acceptance of Bribes (Sections 1321 ( 2 )  and 1393(k?) ) : Corn.- 
pourtdii~g (8ectiu?a 1.321 (3) ( 6 )  ).-Section 13" ( 2 )  covers the rewipt 
I)y :tntl solicitation of 1)ril)es by witnesses and infomiants to e n p p  111 
t113 coiidi~ct dealt with hi sc t ion  1321. The provision is nece.wr,v be- 
c:u~so, \vitne~ses ancl informants arc not corered by the pneriil  Imlxry 
provisions tlettlinp wit11 public servants (proposed section 1361). Thc 
draft covers the conc111ct nolv covered bj- 18 U.S.C. $ $ 201(e). 1503 
iwtl 1605, :tnd 111nkes no stibstnntial ~Iianges in current In\\- cscepl 
for p ~ ~ ~ i i s l ~ n ~ e n t .  Current 1S TT.S.('. a 201 espressly provides thnt its 
penaltics arc in ndtlition to those prescribed by 18 F.S.C. 8 $ 1508 
and 1505. 18 1J.S.C. 201 (e)  prorides for  pennlties u p  to $20,000, 
15 yenrs' imprisonnient and disability from holding office. The draft 
nittkes solicitiition or acceptance o i  n bribe a Class C felony and is 
in :iccorcl with proposed section 1:Xl. The draft contains n provision 
similar to current 18 7J.S.C. S 201 ( j )  espresslg exempting witness fees 
for travel and subsistence and fees for espert 15-itnesses. Such x pro- 
vision is probnbly unnecessary bec:~use the fees are not in excliange 
for any of thc proliibitccl piirposes (section 13.21 (3) (b)  ). ,111 expert 
witness' fee is not intended to influenre his testimony, but pays for  his 
t in~e. 

rIlth011~11 the Model Penal Code, the Michigan rerisers and Sew 
York 30 make it :in offense to pay or  receire something of ralue as 
consiclecltion for  not initiating n prosecntion or  in~estigation, coni- 
pounding-as it is citlled-is not a separate offense in tlie proposed 
draft. I t  is not clear n~liether componncling as such is presently :I 

"In this connection. thr  provisions of current 1s T.B.C. P 3 1 3  mnke it rill 
o f f ~ n x *  for n mnterinl witness to fail to appear after being released, pnnishn1) l~  
by imprison~nmt of up to 1 yenr. Failure to obey a subpoenn could be mnde 11 
( ' l r ~ u s  I3 ~nisrle~ncn~ror. >Inking it a crime r e c o p n i ? ~ ~  that a similnr interest is 
ir~volrr t l  ;IS in  IS 1T.S.C. 5 3150. Grnding it n Class H misdemeanor takes into nc- 
cwnt i t  \ v o ~ ~ l t l  c.ovcv 1111 prtrrerdines, civil as w ~ l l  ns rriminnl. ant1 t lw c~nd11c.l 
is not :IS s~r iow :IS 01)tnining release and then failing to nppcnr (18 TT.S.C. 
g 31.70). 
" 11.1,. REV. STAT. C. 38. # 3 1 4  (1965). 
"hf.c71r. RE\'. ('RIM. Con~ 5 4.530 (Final  Drsft 1967) ; X.T. Rm. PE~. Law 

P 216.46 (JIcKinncp 1R6'i) : M O ~ E L  PENAL. CODE g 242.5 (P.O.D. 1Mi8). 



Federal otknse: 37 but any conduct of that nature which s l ~ o ~ ~ l c l  be 
prohibited is or  nil1 be adequately dealt wit11 in sections 1321 through 
1323 and s t d o n  1617 (criniinnl coercion). 

L\ltlio~~gli the draft  contains no general compounding provision, 
prol)osetl section 1361(3) (b) assures that good faith scttlcn~cnts of 
cl:~iliw are not crililinal merely k c a w e  a party agreed not to conilnence 
:I crin~inal p m e c ~ ~ t i o n .  I t  should be emp11:lsized that the provision 
relates only to  the initiation by the recipient of a crinii~ial prosecu- 
tion o r  investi,ofition : it does not justify :I refmnl to testify or  to give 
information on request if the prosecution is initiated by public au- 
thorit ies. 

EXTEXDED SOTE A 

I n  addition to the ';due administration of justice" catch-all provi- 
sion of 18 V.S.C. 8 1503, the government 11:s relied on 18 17.S.C. 

371. ~vliicli condenms conspiracies "to defraud the I'nited States." 
Tho "intent to defmurl" prorision has been rend to include nn intent 
to tlefraucl the rnitecl States of a la\vful function.' This hns been in- 
tcrpretecl to include conspiracies t o  do those acts d i c h  nlay have been 
obstructions in present law and are obstruct io~~s in tlie proposed new 
provisions.= Properly drafted substantive provisions should eliminnte 
the need to rely on this general provision and avoid the peculi:~r clan- 
gers Iiisto~*ically associated \\-it11 orerly geneml conspinlcy sliitutrs. 
Prm?isions to be drafted mill be conceniecl with making i t  :in offeiise 
to deprive tlie government of tlie serrices of a public servant :uitl 
1i-h 11 misconduct of the public servant. TTiidcr t l ~ c  ronspiriicy provi- 
siow already proposed, i t  monlcl be a crime to conspire to violate those 
provisions, 

EXTESDED N m ,  f3 

The culpability requirements of current obstr~iction provisions pre- 
sent a confusing picture because of the failwe of the statutes tide- 
quately to clistinguish between jurisdictional elements :uid tlie intent 
or  knowledge of the defendant with respect to the existence of a Fetl- 
era1 function and tlie obstructit-e effect of his conduct. The  obstruc- 
tion rovisions of the new Code r i l l  clarify this urea by separuting 
out t I' le jurisdictional elements, defining the misbeliarior, and utiliz- 
ing sonie measure of culpability (intent? knowledge) concerning gov- 

" "There is no federal compounding statute." NODEL I'ESAL CODI.: 5 208.32 A. 
Comment a t  210 (Tent. Draft So.  9.1959). On the other hand. both the language 
of 18 U.S.C. g 873 (blnckmnil) and the fact it is derived from 18 US.('. 5 %I 
(pnrt of the obstruction of justice chapter, 1940 d. 1 ,  support the view t h t  there 
i s  a statutory basis for n Federal offense of compounding. 

Scc, c.!~.. Cnilcd Btatca r. GrtrnelcaId, 233 P.2d 536 (2d Cir. 1W6) ( tas  fisillg 
ring), rev'cl on other grottnda, 353 C.S. 391 (1957) : United Rfotc8 v. .llatltun, 
107 F.2d K34 (21 Cir. 1939), cert. dmied, .309 U.S. 064 (1!)-10) : Outlaw v. Unitctl 
Stutce. Sl F.2d 803 (5th Cir. 1!)3ti) (giving false testitnomy Iwforc, !i~and Jury). 
8cc MODEL PENAL C O I ~  11 208.30. Co~nment nt 156-127 11.42 (Tent. Drnft Xo. 8, 
1058), for 11 synopsis of rases construing 18 C.S.C. 5 371. 

'Scc e.g., O~ttla~c. r. r'nited Statccr. 81 F.2d 803 (5th Cir. 19%). charging sime 
nctn as co~lxl,inlcies to violate 18 U.S.C. $8 150.3 and 371 ; 8er ulso. Unitcd Stutrs 
v. .llanton. 107 F.2d 833.1 (2d Cir. 1939). ccn?. demied, 309 U.S. 6fl.1 (1940). 



ern~nc~itnl functions to determine \vhether the conduct is embraced 1)s 
the st:\tute defining tlie misbeIi:~vior. 

For example. a simple nsault on a Federal officer does not riolate 
proposetl section 1301 (pliysicnl obstruction of government function), 
if tliere is no intent to obstruct a gorermnent function. such an in- 
tent usually n-oulcl require some kno~ledge of the status of the offi- 
cer as :I Federal official or ; ~ t  least, as some official. It does not, 
not mc:~n t1i:lt :ID assault on n Federal official without the culpability 
reqni~wl by section 1;iOl \\wr~ltl not be subject to Federal pmse- 
cutio~i at all. The question of ~vhether it is so subject. however, 
mill be resolved in tlie coutext, of the jurisdictional base for assault, 
vhich mag or may not require such knowledge. Ry separating these 
issues. the r)robleni presentetl by 18 IY.S.C. a 111 is aroided. For  exam- 
ple, United State.9 v. Lonz6ardozzi. 335 F 2 d  414 (2d Cir.). cert. de- 
nied, 379 I T S .  014 (19G4), held that hon-ledge of the status of the 
rictini as :L Federal officer \\-as not a necess:rry element of an 18 T.S.C. 
W 11 1 offense. The court recog~iizecl that .'in sect ion 111 Congr;ess mcrc- 
ly so~~gl l t  to proride a fei1cr:tl forum for the trinl of cases involv~ng 
various offenses against fec1er:ll ollicers in the performance of officinl 
duties." 335 F.2d at 416. V'hile this appro:~cll is plausible and m n j  
well be adopted in resolving jurisnicfiond issues for assiidt cases, it 
raises some riifficult questions in tlie contest of 18 U.S.C. 5 111. 18 
T.S.C. 5 111 corers not only assaults, but uses the terms .'resists. op- 
poses, impedes" and tliece connote some rnensure of knowledge (see 
Btrrl+e v. T'ltited 5'fnte.u. -1.00 F.2~1 866 (5th Cir. 1968)). I n  addition, :LS 
the Secotitl Circuit itself ~wypizecl  in V n i f ~ d  8tnte.v r. HeZiczer. 373 
F.2d 241 (2d Cir.). cert. oht.ied, 388 T.S. Dl7 (1967), Lombnrdoz~i  
*'comes into collision with the riglit of self-defensr" -&en an arrest IS 
m:ide. '.[I]t is probable thnt n modification or limitation would be 
placed on the reach of the interpretation and t~pplication of the Lorn 
bnrdozzi holding 11s estencled to arrest cases." 3'73 F.%l a t  248. 

Thc proposecl Code (section 1301. physical obstruction of govern- 
ment function) eli~nin:ltes the problem by clefining only the conduct 
and mcns rea to be conclemnrrl for purposes of protecting the admin- 
istrntion of justice and Iwving jurisdictional consiclerations for 
assault genemlly. to the :issnult and jurisdiction provisions. Of 
course. it could be con~lutl~rl  that  protection of government functions 
requires elimination of knowledge or purpose :is 11 requirement: the 
issue is not resol~ed in t h t  fiishion in these provisions. altllougli tlie 
issue of recklessness is considerecl in the comment to section 1301. 

The foregoing dealt with whether m y  culpability requirement con- 
cerning the go\-ernnient function is recognized in present law. The 
courts Iinve recognized slwh it recpirement \\-l~en 18 T.S.C. 1503, 
wllich c!cals with obstructio~~, is inrolrecl. IIowever, even in those 
c:ws it IS not clear. whi~t ~wl~~i lwuen t  tlie courts impose. The statutory 
1anp11n~e is not helpful, nwl the judicial 1:ingnnge is unclear ant1 
sometimes contradictory. , 

Sonic esan~ples he1 > present tlw issue : 
(1) In  Kniqht v. f-niled Stnfea. 310 F.2d 305 (5th Cir. 1 0 9 ) .  tlie 

court states : 
There is no question b ~ t  that there must exist a specific intent 
ill order to riolate section 150.3 . . . . This specific intent 
n i ~ ~ s t  be to do some w t  or :wts which tend to impede or  in- 
fluence, obstruct or imlwde the due administrution of justice. 



This st:ltcment and the case eridence either a lack of insight into 
tho distinction between a purpose to impede and a purpose to engage 
in conduct, or  a failure to cle:wlystate the insight. I t  does demonstrate 
n need to carefully d e h e  culpability requirements for  each element 
of the offense. 

(2) Otlom v. Tttitcd A'tnte~, 116 1g.M 998 (5th Cir.), ~*e?.'d.  313 
I-.S. 544 (19.11). presents a classic case of confusion. I n  an 18 77.S.C. 
$ 1503 prosecution for  intimidating a witness, the trial court instrncted 
the jury : 

The defendants mud hare known o r  must hare had reason- 
able grouncls for  beliering that tlie case was pending in the 
LTnited States District Court and that Stansbury was R wit- 
ness in that case . . . and it must hare been for  the purpose 
of attempting to influence . . . Stmsbury . . . . (116 F.2d 
at 099). 

To the defendant's claim that the jury had to find defendant knew 
the status of the other as a witness. the Court of ,%ppenls replied: 

The charge means thnt the accused nlnst hare positively 
known or  must h?re belie~ed on reasonable prouncls. that 
S tnnsbuq was a witnes,  aud must hare intended to influence 
or  impede him as snch . . . . [Dlil-ect o r  absolute knowledge 
is not necessnry. What is necessary on this point is the inte~lt 
to  atfect the witness as such, and a reasonably founded 
belief that he is a witness (he being such in fact sufficiently 
suppolts the c r i n ~ i ~ ~ a l  scienter. (116 F A 1  at 999 I . 

While the Court of .\ppenls' stat.eineiit may have h n  clear, it is 
obvious the chtlrpe was not. I n  any event the Solicitor C*c.ne~d con- 
fessrcl error in tlie Supreme Court (313 T.S. 544 (1941) ), conceding 
tlie trst in an obstruction case is actual knowledge o r  belief.' h clearor 
stntrnwnt of tlie llicns rea reqnire~uent in the statute would htrve 
xi-oitlecl thc iss~le and this is one result of the proposal. 

( 3 )  The difficulties are heightened by the oft-quoted language in 
Pettibone v. United Statee. 148 US. 197, 206 (1893). that an indict- 
l i ie~~t  "n111st charge knon-ledge or notice . . . on tlie part of the accused 
that the witness or  officer \{-as such.'' The use of the word "notice" 
is not, necessarily consistent nit11 actnal knowledge or  belief. Thus, 
in Iiloss r. United State8. 77 F. 2d 442 (8th Cir. 1935), there is some 
cwnflrsion evidenced concerning ( a )  the jurisdictional basis for the 
nffensc. (1)) what constitutes a.n elenlent of the offense, and ( c )  \vhat 
constitutes proof of the element of the offense. I n  Kloxs. a prosecution 
for :~ssnnlt~ng another who  as to be a witness before :I grand jury, 
the court stated there 11-a~ no requirement that defendnnt hare knowl- 
edge an indictment had been found o r  that a proceeding was pencling: 
the only proof required was defendant hare "notice" and "reasonable 
gror~ncl to beliere" the other is a witness in  a pending proceeding and 
tlie :lwj~ll~~lt \\-as with intent to aff'ect his t e s t i n i~ny .~  The language 

' [riiitrti Strrtcv v. ~Vololr .  138 F. Supp. 812. 816. 817 11.14 (s.D. S.T. 1 % ~ ) .  
' 77 F. I d  nt  4fA. Ci t ing  Pcttiaone, sirpra, the court states: 

Clearly the Supreme Court held [sic] [had] in mind that notlce was 
1 1 1 1  thnt mas required, and notice is not so strong a requirement 11s 
knurvleclge. 



is in terms of what constitutes the elenlent of the offense, but i t  really 
clenls with proof. I n  fact, the Kloss court in a later portion ?f thc 
opinion concetld tllc defendant must k n o ~  the other is a wltness, 
but this call be proved by showing reasonable grounds to believe 
he is a witness in a pending proceeding. 

The proposals seeli to renledy the situation demonstrated by these 
cnsrs by csplicit I-rsolution of thc issues. This shot~ld create greater ease 
in drafting intlictlncnts and preparing j u g   char,^. reduce t l m s  of 
clisarrrcelnent conce1minp construction. and thereby reduce the pos- 
sibilities of reversals. I11 a sense, the resolution of these issues, how- 
ever resolved, remores an obstruction to the administration of 
just ice. 

EXTENDED NOTE C 

1\IFXSIS(; OF "\VITSFSS" I N  18 C.S.C. $5 1503 A S D  150; 

-1 broad nppro:~ch is taken in Folk T. rn i t ed  Stafes, 370 F. 2d 472 
(9th Cir. 1066), cert. denied, 387 U.S. 9.26 (1967), which held that 
under the broad "omnibus" provision of 18 U.S.C. $1503 (charging 
interference with due administration of justice). n-itness is not a term 
of art  when used in an indictment referring to a "prospective wit- 
ness," and means only the intended status of the victim as the de- 
fenclant brlirrecl it to be. There is no requirement that the victim be 
n "witness" by any definition of that  term. This is substantially the 
approach of proposed section 1321 and avoids an need to determine 
if the victim intended to testify. Accurd, United 8 tatea r. Mannarino, 
140 F. Snpp. 351 (W.1). P:L 1956). Compare Bema r. United State$, 
2.31 F. 3cl 590 (8th Cir. 1955), off I / .  351 U.S. 131 (1056,), ~14th Stein. v. 
TJru'ted Stntes. 337 F. 2d 14 (9th Cir. 1961), cert. denid ,  380 U.S. 907 
(19G5), where the intent to testify was decisive of the issue of who is 
n "mitnrss." See cdso TPa74er r. United States. 93 F. 2d 792 (8th Cir. 
1938). for a limiting rien- of ~ r h n t  is a "nitness." The distinctions are 
often bmed on the various clauses in 18 1T.S.C. 9 1503, i.e.. interference 
with :I "~itness" or with "clue administration of justice." Who is n 
.'witness" is elinlil~ated as an issue in section 1821 and the subjective 
purpose of the clcfenclant clearly is nlade the test. 

Smith v. United  state^, 274 F. 351,353 (8th Cir. 1921) defined "wit- 
ness" to include: ( I )  those who are subpenaed: ( 2 )  those who are 
called nnd come withont process; (3) those who appear, prompted by 
their own best interests; (4) those who expect to come : (5) those who 
are selected and expected to come to testify. I n  27zint r. Onited ICtatee, 
400 F. 2d 306, 307 (5th Cir. 1968), cert. denied. 393 V.S. 1021 (1969) 
(see the comment to section 1321, notes 15 and 16 et. aep. and accom- 
panying text) the court stated: "This Court defines a Lwitness' as one 
who 'knows or is sup osed to know material facts, and is expected to 
testify to them. or to e e called on to testify . . . as a witness,' " quot- 
ing and citing Od0m v. United Stcites. 116 F. 2d 996 (5th Cir. 1941). 
Hwnt also cites Smith, wpm, as in accord with its statement, but i t  is 
not clenrly in tlccol-d beca~nse the statement in Smith. quoted .wpm. 
emphasizes the intent of the "witness" and only refers to the e 
tion of others when the "witnesses" are "selected" (we p a d  Tyt,"i 
Smith. mrpra.). This cliscu~ssion serres only to emphnsize the need 
to get rid of the issue. As Judge Wisdom stated in Hunt, supra (400 



F. 2cl a t  308), involving tho beating of a person ~ ~ h o  had been sub- 
~)c~iitctl I H I ~  nerel. c.:llled to testify in a p~.eli~ninary Ilearing: *.The stat- 
ute, 18 U.S.C. $1503, is designed to prevent what occurrecl in this case 
and to  punish those responsible for  what happened to Levya [the 
"witness"]. I f  any witness eyer needed protection of the law, it mas 
[Levya]. I f  any persons ever needed restmint, it was the group who 
maltreatecl [Levya] ." 

EXTESDED XOTE D 

CASES ON nmrax ~ITXESSES TO AVOID TESTIFYTSO 

Po7lock r. United Stctes, 35 F. 2d 174 (4th Cir.). cert. denied. 280 
U.S. 600 (19.29). ch;lrgecl a conspiracy to obstruct justice :ind induce a 
defendnnt to stay a r a y  to aroid trial. Presumably. there was :I fear !le 
might be 21 witness against the others. The conspirators :11w sent hlm 
money, but it is not clear what the result woulcl hare h e n  if (1 ) there 
were no conspirac.v, (2)  he were only a witness and not :I defendnnt, 
m~cl (3) no money was sent. In any event, the report does not indicate 
tlie payment of money was part of the charge. F o r  a similar conspiracy 
case. aee l'nited S t n t e ~  v. XinJof. 137 F. Bd  402 (ad Cir. 194.3) (con- 
spiracy to have codefendnnt obtain operation to cause delay or mis- 
tri:~l).  nnrrington, v. Cnited ,Sides. 267 F .  97 (8th Cir. 1920). upholds 
a conviction for  conspiracy to obstruct justice by concealing a witnfss 
iind sending lier to Canada, and assumes helping lier to evade servlcc 
of n sub pen:^ is unlawful. I n  Keeney r. Uttited Stntm: 17 F. 2d 976 
(7th Cir, l!)27), bribing a person Lo influence a witness to stay aw?y 
mas ~)unishecl as 21 contempt, but this may not be a contempt today In 
v i ~ w  of A7ye v. T,'nt?ed Rtrctee. 313 V.S. 33 (1941). Nez'nze v. l'nited 
Rtnte~.  181 F .  392 (2rl Cir.). cert. denied. 218 V.S. 075 (1910). involved 
11ril)ing :i witness Lo stay away m c l  apparently assumed it h is not ma- 
terial that a subperin w:is no longer outstanding. 17ee n7.w TPi7d.r V. 

United Stntes. 143 F .  483 ( a h  Cir. 1906), rert. denied. 204 lJ.S. 674 
(190'i), i~ i ro l r ing  inducing a witness t o  conceal himself :~nd evade 
1 rocess in a civil case. f f .  Rarncrrd v. rnited S'fnter. 342 F. 2d 309.3% 
(9tll Cir.), cert. denied. 382 1T.S. 9-18 (196.5) (dissent). ,\lthor~ph the 
evidence concerning inducing a witness or  prospective defendant to 
stay awLy concerned the issue of whether the defendant's attome?: was 
a party to the principal offense. the dissent stated it )\-as "ne~ther 
crirnin:ll nor otherwise wrongfn1" for  an attorney to ndvwe his clients 
(criminal suspects) to l e a ~ e  t o m  and not keep themselves available 
for auestioning. S'ee 0780 Jhcn. Rn-. CRm. CODE 8 50.30. Comment at 
414 (Final Draft 1967) : 

-\lthonrh the attorney's activity Findncincl mi$t rnise cer- 
tain ethical issues. i t  should not Fire use [sic] [rlsel to crlm- 
inn1 1i:tbility. since neither the means llsed nor the object 
souglit is unlawful in itself. 

I n  this connection. consider the possible violation of 18 T.S.C. 
8 107:3. The 1i:lhility of the n-itness himself is nlso nuclear. T'nitedA't(rtes 
v. Pclxxon. 138 F. 3 1  413. 414 (2d Cir. IWi), invol\-ed prnsec~~t.ion of n 
pros~ect i re  witness who ~ e n t  to liesico :IS imrt of :I consplrncy to 
avoid tcstifving, The conrt said the offense depended "on the likeli- 
hoocl slw might be subpoenaed as a rrituess." But ree In re B~u7e. 71 



F. 94.3 (D.Nev. 1895), which upholcls a contempt charge for bribing 
a known niaterial witness to stay away, and quotes from a State case 
to the effect that bribing ;I witness to stay away is punishable even ~f 
the recipient cnnnot be punished unless he mas subpenaecl. Compare 
the st:rtement of Judge L. H : I I I ~  in United States T-. Crtason. ncpm. 
132 I?. "1 at 111, in a conspiracy prosecution: 

The fact slic 11:1d not k e n  subpoenaed was no protection to a 
charge that she had agreed to go b o n d  the jurisdiction 
where she could not be subpoenaed. . . . 

1. Badground; Sco e; Puqvose.-Proposed sections 1324 and 1326 
are part of R group o ! provisions wllich define criminal conduct with 
r e s r t  to jurors. Since jurors nre  included within the definition of 
pu IIC servant. (see proposed section 109(s)), bribery and threats to 
mfluence their official action 'and retaliation for such action are dealt 
with in the provisions on those matters which deal with public serv- 
ants generally (proposed sections 1361, 1366 and 1367, 
Further, it is expected that p l i y s i ~ ~ l  oflenses such as 
napping, murder, etc. will also be Federal offenses when committed 
aga~nst  persons on nccount of their sewice as Federal jurors, ie., 
their being ricitims in such circumstances will be a jurisdictional base 
for Federal prosecution of those offenses. 

The proposals here t:tke into account the unique function performed 
by jurors, i.e., mnking n decision in a particular case only, and the 
uniqi~o features of their service as "public servants," i.e., it is tem- 
porary, requires no special qunlifications, and embroils the citizen- 
often ~eluctnntly-at the center of intense controversy. The proposed 
sections condenm harassments t~nd  communications v i t h  Intent to 
influence jurors in their oficial action (sect ion 132-4(1) ) , harassments 
of p e ~ ~ o n s  becnuse they are  jurors (section 1324(2))*, alid instrr~sions 
on jury deliberntions (section 1326). The drafts thus carry out a 
policy of insu1:lting jurors from external pressures to a greater extent 
than may be \varranted for other persons performing public service.' 

*This prorision was omitted in  Study Draft. Bee note 8. in fm.  
'This is the policy of current law. See Extended S o t e  A, Con~municatlons 

With Jnrors r n d e r  Current Federal JAaw, infra. The policy is  so embracing that 
prior to the 1940 nn~endrnent to 18 V.S.C. 5 1W escluding requests to appear 
before the grand jnm from its prohibition against written communications to  
jurors, n bare request to appear mny hnre been prohibited a s  a communicntion 
with intent to influence. gee, e.9.. Dttkc r. PniteR 8tatc8. 00 F. 2d 840 (4th Cir.). 
cert. denied. 302 US. 685 (1!337) (letter requested permission to appear and 
urged grnnd jury not to  indict, but court said only issue was whether n letter 
was sent). The exwption concerning such co~ll~llunirations in current 111w is not 
expressly included in the Study Draft, but is carried forward in the  proposal 
by rirtoe of such communications being "part of the proceedings." There is  also 
n strong policy requiring mistrials for  unauthorized contacts with the jury: 

In a criminr~l case, any private communication, contact, tampering, 
directly or  indirectly. with a juror during a trial about the nintter 
pencling before the jnqv is, for  obvious reasons. deemed presnn~ptively 
prejudicial. if not mnde in pursunnce of known rules of the conrt nnd 
the instrnctions and directions of the court made during trial, with 
full knowledge of the pnrties. (R tmmer  r. Littited Statecr. 3.17 U.S. 227. 
228 (IOX) ). 



'I'liese provisions broaden the scope of prohibited co~idiict, beyolid 
that of tho written comn~unication lirnitstioi~ in present Inw, :lilt1 pro- 
viclo a firmer basis for dealing ~ i t h  mere harassment*; but othemise 
they substantially carry forward existing Federal policy. 

2. Intent to Inpuenre; An. fomzzini&ion.- I n  view of the role 
played by n juror in the a d ministration of justice, crll p r i ~ x t e  co111- 
municntions n-it11 him for the purpose of influenciiig his decision :ire 
prohibited. The scope of the prohibition is thus bro:ider than that 
pro\-ided for comn~unications ~ritli  witnesses (see proposed section 
1346). since some contacts with witnesses are entirely appropriate. 
e.g.. to persli~de them to make then~selres a rdab le ,  to testify actu- 
rately nnd tn~thfully. etc. Only when certain techniques are employed 
wit11 witnessesforce. bribery, e t c .4oes  the prohibition extend to 
influencing witnesses to do even the proper thing. With respect to 
jurors, lmnxer ,  :my prirate contact prior to tlicir rendering a verdict 
is suspect ancl should be discouraged. 

For similar reasons there is no restrictio~~ to only written communi- 
cations designed to influence the juror in tlie statute pi-oposecl here, 
n s  there is in present 18 T.S.C. $ 150-1. O r d  conununications are rieyed 
as equally unclesirable. The only apparent reason for sucli il limitat~on 
is that the quality of proof as to crlrninnl oral comn~unicutions is not 
as good. But  threats and bribe oflers, more serious otfenss, 111ust 
frequently rest on oral con~munications and, under current statutes (18 
U.S.C. $& 201 ancl l5O3), serious offenses involring con~municat ions 
to jurors ha\-e been s i ~ c c ~ f u l l y  prosecuted without. proof t11:it tlie 
co~nniiinic:~tions \ w - e  iu 

3. Exccpfion f o ~  C'o~nnzu?~iCdfiom in a Proceer2tng.-Li~nitiiig pro- 
Iiibited co~nrnnnicntions to those with an "intent to influence," illstend 
of proli i l~it in~ :ill roninlunications with jwors, is consistelit with cur- 
rent 18 U.S.C. $1504 =id with recent dispositions of Ihe issue in 
motl t~n Stntc re~isions.~ Thetlier this constitlites a change fro111 cur- 
rent Federal Itin- other than 18 U.S.C. $1504 is not clear.' 

It is necessary, of course, to recognize that some communica~ions to 
jurors are authorized. One, recognized esplicltly in the defin~tion of 
the offense (proposed section 1324(1)), is a communic:ttion to the 
gn111c1 jury requesting an opportunity to test if^.^ ,\notliw instance is 
that involving conin~unicatio~~s by the court, ?ttorneys, and others 
who either counsel the jurors as to their ftunctions or properly yek  
to influence their decision. Accordingly. the prohibited communlca- 

*See note*, srcpro. p 68S3. 
'See.  e.g.. 08born r. United States.  385 US. 323 (1966) : Kong v. United State8. 

210 F.2d f;Gi (9th Cir. 1%-i) : Calrarr-si r. 7-nited Sintea, "16 F '(1. Wl (10th Cir. 
19:~l). r w ' d .  3-18 L-.S. 961 (I%?). 

'Sew York changed a broader prorision to its current prorision wqr~iring an 
i n t o ~ t  to infi~~ence. Rep S.S. REV. BS. LAW 8 21.5.2.5 nnd Prnctice Cornn~~nt:wy 
(JIcKinney 1967). di~cussing replacement of former Penal Lnn- 11 316-a. Jlichf- 
gnn erplnins it.* prorision: "The burden upon the prosecution of proving :In 
Intent to infl~rence the juror's rote should protect nny Iwrson who honestly 
u!tt.nlpts to engaEe n jnror in an innorent con~ersntion concerning 11 cnse." 
Jlrcrr. R w .  C R ~ .  CODE Q -5040. Comment at 417 (Final Draft 1967). 
' For current law s e ~  Extended Sate .A. Comrnunicntions With Jllrors I'nder 

Current Feclernl Cnw, infra, especially thc discussion of Wnrd  v. U?ritcd Rtatc8. 
rnl; I.'. 2d 898 (5th Cir. 1961). and Cn1iltnrlI r. Unitrrl Rtntrw, 218 F .  Ycl 370 
(D.C. Cir. IoFi-L), rert. ticnird, 349 U.S. 930 (1953). 

Sre note 1 ,  srcpra. 



585 
tions are defined, in section 1324(1), as those "other than as part of the 
proceedings in a case." The language is derived from the proposed 
Blicllignn Revised Crimini~l Code, section 5040(1) (Final Dnf t  
1967). An alternatix-e forn~ol:~tion-.'except us authorized by 1a~"-- 
used in the Sem- 1-ork lie\-ised Penal IAT. section 215.15 (Jlck'inney 
1967), has been rejected because it offers less guidance to die courts. 
No occasion to influence other than as part of the proceedings seems 
warranted.O 

4. .liere Ea)*~~.ssment of Jst~om-An express pmliibition against 
haram~~wnt of jurors wit lout proof of an ~ntent  to influence* woultl 
proritlc ii firmer statutory basis to deal ~ i t l ~  such conduct than currelit 
law pro~icles.~ Illinois has a similar prorision, ultliough it is more akin 
to the general retaliation provision proposed in section 136?.s 

5. Ii'hu i8 Protected.-Proposed section 1324(2) defines a juror 
to include n person %ho has been drawn or summoned to attend as a 
prospective juror." Thus, n person need not have been selected as a 
juror to receive the protection of the criminal lams. This is  in accord 
~ i t h  the Michigan and New York rerisions8 and, to the ex*ent it c:iu 
be ascertained, reflects existing Fecieral 

Since n definable class of persons who should also be shielded from 
im roper pressures consists of relatives residing in the same house- f ho d with a juror. section IS.24 also provides thrlt the harassing con- 
duct or improper con~iiunications, when directed toward such persons 
because of the juror% service ns such, shall be deemed to constitute the 
offense. 'l'his is similar to 11 protision in the statute dealing 6 t h  can-  
~ntmications to \ritnesses (pro lased section 1321 (4) (a)). 
6. Eatwdropping a ~e7iberationa.-proposed section 1326, era- 

hibiting envesdropping on jury deliberations is the same as 18 U.S.C. 
$1508, enacted in response to the conduct. of certain jury studies by a 
University of CI&a Law School faculty member. At least two State 
counterparts " hare %' ecn found and arguably the provision could pre- 

'See Kcn~ttrer r. Tnited Statcx. 3-17 U.S. 2'27.29 (I!+%). 
'Such a prorision was included in nn earlier version of section 1324. It read: 

( 2 )  Hara88inett t Serritrg n'o Legitinlate Purpose. A person is guilty 
of n Gins B rt~isde~nentror if I IP  rngages in conduct with the intent to 
Itrlrt~ss, nnuoy or alnr~ii nnothrr :IS n juror nnd wltich serres no legiti- 
mate purpose. 

This provision was derived in substance from the Illinois and Sew York provi- 
sions. New Tork's section 240.25 states in part : "A person is guilty of harassment 
when, with intent to harass, annoy or alarm another person . . . 5. H e  engages 
in a course of conduct o r  repe~tectly commits acts which alarm or seriously an- 
noy such other person and which seme no legitimate purpose." "Harass" also 
appears in - s t i o n  -23 of the Communications Act of 1034. 47 U.S.C. % 233 (19&1), 
as,ammdcd (Supp. IV 1908). 

For cliscussion of current Inn.. arc. considerntion of Siftclair r. r n i k d  Statw. 
279 U.S. (1929). and related prohleln~ in Extended S o t r  A. Communications With 
Jnrors Tnder Current Federlil Lnw, it~fra. 

* Th~hr Illinois statute deals n-lth the harassment of a juror o r  n-itness "who 
lins serrrd . . . k a u s c  of the verdict . . . or . . . the testimony." ILL. REV. 
STAT. C. 38 5 3 2 4 a  (1969 Supp.). New Tork has  no special p ro~is ion  covering 
harassment of jurors. but lins R general harassment provision. S.T. Rn-. PEX. 
LAW 5 240.2.7 (3lcKinne.r 1W7). 

* Mrcn. REC. C m .  CODE 8 5001(2) (Finn1 Draft 1W7) : S.Y. Rm. LAW 
g 10.00(15) ( JIcRinney 1967). 

*Set CaItnresi r. I-nitrd Rtntcs, 216 F. 2d 891 (10th Cir. 1 9 S ) .  ret"d. 344 
1T.S. 961 (1955) ; defiitions in 18 U.S.C. $201(a). 

U M ~ c ~ ~ .  REV. CBIIL CODE ( Tfi!%(l) ( f )  (Final Drnft 1967) : PROPOSED CRIBI. 
CODE FOR PA. 8 2204 ( 1967). 



vent valuable studies from being accomplislicd. Considerntion could be 
given to permitting recordings to be mnde under some sort of judicial 
control. I n  tlie absence of judicial control, it is clear this conduct should 
be prohibited. 

7. Fair T ~ i a d F v e e  Prem Considerations.-While n literal construc- 
tion of esisting Feclcral law prohibiting written comn~nnications in- 
tended to influence jurors (18 U.S.C. $ 150-1) might embrace articles 
carried in the news medin, it has never been so construed and appears 
not to hnve been enacted to deal Ritli such a complex and clifhcult issue. 
Current considerations of the problems of prejudicial publiciq in 
criminal cases include, in addition to standards for appropriate cqn- 
duct by : ~ t t o r n e ~ s  and law enforcement nutliorities, a standnrd describ- 
ing improper condi~ct by the news nieclin \vhich. althong11 in terms of 
what constitutes a contempt, could lend itself to stntutory formula- 
tion, making it a crime if :  l2 

. . . n person who. knowing thnt n criminal trial by jury is 
in progress or that a 'ury is Kingselected for such a trial : 

(i) disseminates & any means of ublic comrn~lnication I' an estrajudicid statement, relating to t ie defendant or to the 
issues in the case thnt goes beyond the public record of the 
court in tlie case, that 1s ni l lh l ly  designed by thnt person 
to affect the outcome of the trial, nnd that seriously threatens 
to hnve suchan effect: or 

(ii) makes such a statement intending that  i t  be dissemi- 
nated by means of public comnmunicntion. 

The ,Judicial Conference of the United States has considerecl this 
question nncl, upon the report prepared by one of its conunittees 
(Conunittee on the Operntlon of the Jury System), hns not recom- 
mended nny direct criminal sanctions against the news media or for 

in 18 U.S.C. 5 101, describing the contempt power of Fed- 
eral % cl'anf= ju ges, to give them explicit authority to deal w t h  the problen~.~' 
I n  tlie light, of this a )proncli by the Federal judiciary, no new 
criminal nlfense dircctei at the news media is proposed here." 

Tho protection of jurors under current Federal  la^ is the functjon 
of screr:il statutes and contempt powers. The scope of the protection 
under each of the statutes and contempt is unclear as is the total extent 
of the protection. Current Federal statutes proilibit bribery of a juror 
(18 r.S.C. $ 201 (a) ) , \witten communications with intent to influence 

" See ABA PROJECT o x  ~ I I s T M L ~ ~  STASDARDB FOR ~ T M I X A L  JUSTI- STAW 
ARDS RELATIXG m F-km TRIAL ANI) FBEE I'ICEBS j( 1.1 (a )  (Approwrl Draft 1968). 

USer Estcnded Sote B, Fnir Trial and Frec Press, infro. 
"To mhnt extent 8ur.h cond~~ct  is now covered is uncertnin. There is no 

speciflc r~fcwnre  to mass n~edin in Title 18. hut the use of mass niedia with the 
prohibited cwlpabili* in sections or 15M is not excluded as nn offense in 
either section. Cf.. the proposed revision of the Iown Crlmlnal Code. which 
would esl~rcssly add to a section, section 723.1, rery similar to 18 U.S.C. 5 1.503, 
"printing or broadcasting" as n prohibited rnenns of interfering with the admin- 
istration of justice. 



a juror (18 U.S.C. 8 1504), corruptly seeking to  influence or intimi- 
date him or to  harm l h n  because of his s e r ~ c e  as a juror (18 U.S.C. 
$ 1503). 

18 U.S.C. 8 1503 presents the same problems with respect to jurors 
as it does concerning witnesses, on the need for a endmg proceeding,' P the meaning of "corruptly," and the status o an individual as a 
"juror" under the statute8 Although some of the conduct covered by 
18 U.S.C. 8 1504 would also be covered by 18 U.S.C. 8 1503,' 18 U.S.C. 
8 1504 involves it lesser category of gailt because i t  prohibits written 
communication with a mere intent to influence mthout regard to 
the kind of influence. Presumably, the conduct would be less than that 
which qualifies as "corruptly," although no reported cases denling 
with the issue hare been found. 18 U.S.C. 5 1504 reflects a policy to 
tota22.y insulate the juror: a policy not applicable to  others in the 
judicial process under current law, to whom the .'corruptly" element 
of 18 U.S.C. $1503 a p p l i e ~ . ~  

Although 18 T7.S.C. $ 1504 re uires an intent to influence, the 
requisih culpability for an 18 U. 8 .C. fj 1503 offense is unclear. For 
example, in 7Vnrd v. United States, 296 F. 2d 898, 9W905 (5th 
Cir. 1961), the court, affirming a bribe ofier conviction, expressed 
doubt about the trial court's charge to the effect that, talking to a 
prospective juror to determine his general feeling about a general 
c l : ~  of cases is not LLunlawful.'' The Fifth Circuit said it was n lowcr 
stnndnrd tllan i t  would adopt and m-ithout stating it was unlawful 
expressed the view litigants should not contact prospective jurors 
to "ascertain their feelings'' or to "canvass . . . or feel their pulse." I t  
is not "necessary or proper." 

I n  Caldwelr! v. United State,?, 218 I?. 2d 370 (D.C. Cir. 1954), cert. 
denied, 349 US. 930 1955), a conviction under 18 U.S.C. 5 1503 
was sustnined where t 6 e defendant was charged with offering tin- 
other rnoney to nscertnin the "feelings" of an impaneled jury pnor to 
the verdict. The court held that this endeavor to invade the jury's 
privacy was "corrupt" as a matter of law and there was no need to 
prove nn intent to influence the jury. The dissent argued LLe\-il mo- 
tive" must be proved. Caldwe71 is s particularly weak holding in 
the light of the specific requirement of 18 U.S.C. 5 1504, n lesser 
offense, which requires an intent to influence when the communicit- 
tion is directed to the juror and is in writing. 

' S e e ,  e.g., Galcareel r. United States,  216 F.2d 891. 902 (10th Cir. 19M). rev'd, 
318 G.S. !MI (1955). 

'gong v. United States.  216 F.2d 66.5 (9th Cir. 19%) (purpose in seeking to 
influence juror is immaterial) ; Cald~rr l l  T. United Stntee. 218 F.2d 370 (D.C. 
Cir. 1954). cert. denied. 310 US. 930 (1935). 

' S e e  note 2. srcpro. 
' I.c., where there is an "endeavor" or "intent" to influence. Also bribery may 

be prosecuted under both 18 U.S.C. 0% 201 and 1503. See, e.0.. BedeN r. Unlted 
States, 78 F.2d 3% (8th Cir.). ccrt. dmied ,  196 r.S. 628 (19%5) : r n i t r d  State8 
r. Dc.4lcrandro. 361 F.2d W. WE)-700 (2d Cir.). cert. denied. 3% r.S. M2 
(1966) (court says they are "separately punishable"). See 18 C.S.C. B 201(k) : 
'The oft'ensm and penalties prescribed in this .section are separnf~ from and in 
ad$ition to those prescribed in sections 1503. 1504 and 1505. . . . 

See comn~ent on section 1324,811prn. 
E.g., in United Stcrtccr v. Kahaner, 317 F.2d 469. 470 (2d Cir.). cert. denied, 

375 1J.S. .%36 (1063), there wns no claim of impropriety in npproaching a 
Federal judge to discuss a pending decision on sentence. 



The policy of insulation also underlies the pre-A'ye r. United 
States ' contempt case of SincZail* v. United Sfata. 279 1-.S. 749, 
764 (1929), wlich Iield it a contem1)t to shadow a juror rrithout the 
necessity to show actual contact wt l i  the juror or "that any juror 
had knowledge of being observed.'? "Neither the actual effect produced 
upon the juror's mind nor his consciousnesq of extraneous mfluence 
x a s  an essential element of the offense." I n  tlie absence of proof of 
an element making tlie con<luct "cor111pt" under 18 U.S.C. 3 1503 
or proof that the conduct was n-ithin the geographic pursew of the 
court under 18 G.S.C. $ 401 (contempt), the Sincloir conduct may 
not be covrrecl by any current provision because of tlie limiting con- 
struction of section 401 i n A ' ~ e . ~  

FAIR TRI,\L AND FREE PRESS 

from 

OF THE COJfJIITlXE ON THE OPERATION O F  TILE JURY SYSTEM 
TO T H E  JCDICLII, COSFEREXCE OF THE USITED STATES AT 18-20 

(SEPIX?ZJ3ER PO, 1968)  

The Cotlirnittee does not ~)reseutly recommend any direct curb or 
restraint on pub1ic:ition by the press of potentially prejudicial ma- 
terial. Such n cnrb. it feels. is both unwise ns n matter of policy nnd 
loses serious constitr~tional ~)roblerns.l The Supreme Court has not 

hetinitively decided whether the courts by the usc of the power to punish 
for contempt, or by other direct mensules, mriy control news media 
to the extent of requiring the111 to refrain from publishing prejudicial 
information not brought out in court, or from making prejudicial 
co~nments, rrliether in editorial or news reports. See B:irlst, The Flrst 
Amendment and Regulation of Prejudicial Publicity-An h a l y s i s ,  
36 FORDHAM L. REV. 4% (1068). I n  several cases the S u  reme Court 5' has clecided that, untler tlir ~m-ticulnr facts ~resented, t i e  power to 
-- 

313 T.S. 33 ( 1 M )  (nnnouncing the geographic concept of the 18 U.S.C. 8 431 
contempt power a s  opwsed to the causal concept). 
' I.e., the conduct was not within the gtwgmphic proximity to the court. see 

Cnlt.uresi r. United States. 216 P. 2d 891, 905-906 (10th Cir. 1954). rev'd., 348 
U.S. 961 ( 1955 ) . 

'Both the Reardon and the l k l i n n  Committees reject an expansire use of 
the contempt power to control the n e w  media. Because of "the constitutional 
prol~lcms thnt would be rt~ised" nnd "the inhibitory effect on speech that ought 
not to be prohibited." the Reardon Committee pro1x)sc.s the use of the con t~mpt  
power only, "\\-lien a serious thretlt to the hiirness of nn ongoing trial by jury 
is created by an extrnjudicial public statement calc~llnted to  nfYect the outcome 
of thnt trial." ABA PROJEC~ OK J Imntmr  S ~ k c ~ n n o s  FOR CRIMISAL JUSTICE, 
STASDABD~ R ~ c r . ~ m o  m FAIR TILLAL AND FEE Pneas f 4.1, Comment nt 27 
(Approved Dmft  lW8) [hereinnfter eitrd a s  RURUON REPORT]. The 3Iedina 
Conmittee is  of the v i ~ w  that  "ns a mntter of both constitutional law an! 
pl lcy,  . . . extension of the contempt power is neither feasible nor wise . . . . 
SPECIAL C O M ~ I .  O F  THE I%AR h ~ ' l ' 7 .  OF THE CITY OF SEW TORK, FREsDOY OF TEE 
Pws ASD FAIR TRIAL 11 (1907) [hereinafter cited nu & h n ~  REPORT]. 



punish for contempt should not have been exercised. Bridges r. Cdi-  
fornk,  314 US. 252 (1911) ; Pennekamp v. Florida. 3.28 1-.S. 331 

(I9? 
; Craig I-. H a m y ,  331 US. 367 (1917); Wood v. Georgia, 

370 .S. 375 (1902). On tihe other hand, Mr. Justice Fmnkfurter and 
Mr. Justice Jackson, among others, have expressed the opinion that 
such a power exists and should be exercised when necessary. Xaryland 
v. Bdtimore Radio Show. 338 1T.S. 91-2, 917-18 (1950) (opinion of 
Xr. Justice Frankfurter respecting the denial of petition of writ of 
centiontri) ; Craig v. Harney, q w a  at 384 (dissent.ing opinon of Mr. 
Justice Frankfurter), a t  304 (dissenting opinion of Mr. .Justice Jack- 
son; l'ennekam v. Flarida, supra nt 350 (concurxk opinion of Mr. 
Justice ~ r a n d r t e r ) . '  In this connection i t  shod d be pointed out 
that the problem of prejudicitil editorial comment still remains and 
will not be W l y  affected by the proposed restraints on the release 
of information by attorneys and courthouse personnel. I t  is hoped 
that Chis problem will be solvcd by self-restmint on the part of tho 
news rnedla, so thnt the courts will not hni-e to  consider the imposition 
of direct controls. 

1. Uackgrotmd; Scope; Im;u,.uvement..-Proposed section 1366 pro- 
vides 3 genernl basis for dealing with threats made for the purpose 
of influencing official conduct. As a form of improper external pressure 
on public servants, i t  constitutes a corollary to the offense of official 
bribery (proposed section 1361) nnd protects the same classes of per- 
sons-employees, congressmen, judges, jurors, etc.' It is graded nt 
the smne level as official bribery, n Class C felony. This offense also 
constitutes an agpavated form of criminal coercion (proposed section 
161?), and like certain other coercive conduct, e.g., rape and extort.~on, 
reflects the view that the purpose of the threat warrants more serious 
treatment than thnt provided for criminal coercion gnernlly, which IS 
a Class A rnisdeme:lnor. The woposed provision mill overlap some of 
the other threat provisions o I general applicability in the new Co4e 
when the jurisdictional base for the other offense, such as extortion, 1s 
that the government is the intended victim. But it will corer a much 
broader spectruxn of conduct cielrulndecl of the public official, and ]nay 
not apply in some instances where the genernl offense would apply, if 
the jurisdictional base for the gcnernl otrense does not require h o w l -  

'Constitntional limitations on the exerehe of the contempt power to control 
the news media are  discnssed in the R E ~ R  REPORT. 8upra note 1, a t  68-73 
(Tentative Draft)  and 27-28 (Approved Draft),  nnd in the MEDIXA REPORT, 
supra noto 64, a t  1-1 1. 

Apnrt Prom constitutionnl inhibitions, the power of a federal court to punish for 
contempt by publication is presently limited by the federal criminal contempt 
statute to "misbehavior of any person in ib presence or  so near thereto a s  to 
obstruct the administration of justice," 18 U.S.C. 5 401 (1) (1964). and to "[dlis- 
obedience or  resistance to i t s  lawf'ul writ, process, order. rule. decree or com- 
mnnd." 18 U.S.C. $401 (3 )  (1964). I n  Nve v. United Statee, 313 U.S. 33 (IMl), 
the Supreme Court ruled that  the power conferred by the first portion of this 
statute is restricted to the immedinte geographical vicinity of the courtroom. 

See proposed section 109(r) (definition of "public servant"). A full discussion 
of the classes of persons covered mny be found in paragraph 3 of the comment on 
propoeed section 1361. official bribery. 



edge by the actor tliat the Federal government or a Federal official 
is the victim. For  example, extorting Federal funds from im official 
coulcl be a Federal ofl'ense only because of the status of the funds, not 
because of an intent to illiluence the oficial?i conduct as an official. 

Current Federal law contains no single provision of the kind pro- 
posed here, although it does contain a nuunber of threat provisions 
rh ich m r y  in terms of the public oilicials protectecl, the kind of t l ~ e a t s  
conclenmecl, and the culpability required for the offense.? Accordmgly, 
one improvement in the draft is a consolidation of these offenses to the 
extent they deal with improper threats to influence public officials. 
Other improvements are: 

(a) the draft is not limited-as are the threats corered by 
18 U.S.C. §$ 1503 and 1505-to the requirelnent that a proceed- 
ing be pending; & 

(b) it embraces all public serrants and is not limited to those 
specified in some current prorisions ; 

(c) i t  avoids the problem of whether a person to  be influenced 
has the capacity of a public sermnt or is about to become one 
by focusing the issne on vihether the t h a t  is to influence his 
conduct as, when, or if, he h o l n e s  n public servant ; fi 

(d)  it corers nonviolent tlirents, e.g.. blackmail, whereas some 
current statutory pro~isions are limited to violent or forcible 
threats. 

1. Xim?s of Thrents cmd Action to be Znflzcenced.-The draft in 
effect proposes three offenses ernbracin both violent and nonriolent 
tln-eats rrlierl accompanied by the prolli f ited purpose. All are Class C 
felonies, whether or not the threats otlierii6se ivould be noncriminal 
or lesser offenses. Menacing (section 1616) ancl criminal coercion 
(section 1617) are proposed as Class .A n~isclemeanors. 

TKO factors determine the differences among the three otfenses: 
(a) whether the tln-eat is to commit any harm or only an un- 

In wf zd h a m  : ancl 
(b) rrhether the official conduct. involves discretion or a 

" k n o ~ n  legal duty." 

" 18 T7.S.C. $ l a 3  (judicial ofncers, jurors, and witnesses (witnesses will be 
POI-ered 1)s proposed section 1321) ) : 16 U.S.C. P, 1.X4 (written commu~nication to 
juror) ; 18 U.S.C. 5 1.503 (legislative investigations and administrative proceed- 
ings) : 18 U.S.C. $111 (threats against officials listed in 1s C.S.G. $1114 (may 
bc limited to threats of force, Lmig v. Li?iited Strrttn, 190 I?. 2d 717, 519 (4th Cir. 
19.32) ) ) ; 18 1T.S.C. g 372 (conspirncies) : 18 U.S.C. 1 871 (President, r i c e  Presi- 
dent, etc.) ; 18  U.S.C. 8 856 (tllre?tening mmmunimtions t o  anyone through 
tnnils). 

'For a discussion of the difiiculties which this requirement presents, see 
comment on proposed scctions 13"-1323, paragraph 2, srcpm. 
' See notes 1 and 1,strpm. 
'Thi* is  consistent with the nerr Code's proposals concerning witnesses 

fsectiori 1323 ) and clearly eliminates the issue raised in Calz-nresi r. United Stafes, 
216 F. 2d S01, 8% ( l m h  Cir. 19.54), rec'd., ,348 T.S. 981 (19%6), holding a juror 
need not have been sclected for n particular proceeding to be covered by 18 
U.S.C. $ 1.503. I t  is also broader than Cnlrnresi hec%use the r i c t k  nerd not 
wen  be part of a jury panel. For a full discussion of this problem, see the comment 
on8proposed section 1361, official bribev. paragraph 4. 

See L o ~ g  r. Vnited Btates, 199 F. 2d 717 (4 th Cir. 1952). 



It should be noted that %arm" is defined, in proposed section 109 ( j ) ,  
as my L'loss, disadvantage or injury. or anything so regarded by the 
person affected, including loss, disadvantage or injury to any other 
person in whose welfare he is interested.'? "Official action," which is 
significant. in paragraphs (1) (a)  and ( I )  (b) ,  is defined in section 
109 fu) as "a decision. oninion: recommendation. vote or other exercise 
of ciisdretion.'? itlegal' d;ty," ~ ih ich  figures in pnragraph (1) (c) , is not 
explicitly defined. 

When the official conduct sought to be influenced is a specifically de- 
fined and reauired dutv. e.0.. a ministerial act. i t  is an offense under 
this section tb t,hreatenu&y"harm-ladd or udavdd-mith the ur- 
pose of inducing the official to violate that duty (section 13666) ). 
When the actor seeks to influence what is defined as officid action, 
whetlier or not the threat is to inflict a lawful harm can be material, 
When the discretion is to be exercised in a judicial or administrative P-7 , any threat of harm-lawful or unlavdul-is nn oEense 
when ma e with the intent to influence that discretion (section 1366 
(1)). On the other hand a threat intended to influence discretion in 
other discretionary situations (section 1366(2) ) is a crime on1 if it is n 
threat to do anything unlawful or any one of three kinds of b t' ackmrtil- 
type threats described in criminal coercion (section 1617 (1) (a)-(c) ) : 
to commit any crime, to accuse an oneof a criminal offense, or to expose 
a secret or publicize an aserteY fact tending to subject any person. 
living or decensed, to hatred, contempt or rdicule, or to impair his 
credit or business repute. 

The distinction between proscribing threat of any harm to influence 
official action in judkinl or acllninistrntive proces$ings and threat of 
only unlawful harm or blackmail-type threats for other official action 
proceeds from the view that an!/ purposeful coercive influence on the 
exercise of discretion by courts, juries, commissions or agenc7 esami- 
ners cornlpts the process and should not be tolerated, includ~ng such 
threats as political re r i d  or to foreclose a mortg'age where the actor 
haa the right to forec f OX.? By like token, some threats of harm in con- 
nect.ion w ~ t h  other discretionrtry government functions might not only 
be tolerated but may be proper. Thns! a threat to seek the re lncement 
of an official on the gmnnds the actor believes he is not imp I' ementing 
the pol iq  of a statute may be tolerated and be a proper exercise of 
first amendments rights.8 

However, not all threats of hnrm in nonproceeding cases can be justi- 
fied on the grounds the actor had a right to engage in the conduct. 
I-Tence the draft makes i t  an offense if the oficisl himself is threatened 

'See  MODEL MAL CODE $208.11, Comment at 108 (Tent. Draft So. 8. 1 W ) .  
Also consider that the threat to foreclose can be viewed as an offer not to fore- 
close and hence. be deemed a bribe offer under proposed section 1361. The conduct 
covered by section 1366(1) would be covered by "cormptly" in current law's 
18 O.S.C. $5 1503 and 1505. See the cornment on sections 132l-1323. snpm. It would 
corer ca.ses like Broadbent v. United States, 140 F.  2d 580 (10th Clr. 194.5) 
(threat of defnmntion ns "corrriptlg" influencing under 18 U.S.C. $ 1.703: cnse in- 
volres witness, bnt section 1503 also npplies to jurors nnd judicial officers). 

'See ~IODEL PENAL CODE 8 208.11, Comment at 108 (Tent. Draft So. 8, 1958). 



with unlan-fill harm or any other unlan-fill act or if the actor makes the 
threats proscribed in the criminal coercion p ro~ i s ion .~  

It shonltl be noted that the statute explicitly provides that the de- 
fenses avtlilable to i i  charge of criminal coercion :we not available when 
the threat h:ls been employed to coerce official action (we  section 1366 
(3)  ) .I0 The u s e  of such threats is deemed an inappropriate way to  
influence the esercise of oflici:il action. A t1ire;~t of harm to achieve a 
proper result, is in no better position than n bribe for that purpose." 
I f  a person knows that a judge is taking a bribe, he mt~y tl~reaten to 
accuse him of the offcnse to stop him from doing so: but he may not use 
such threat to have the judge decide the case in his favor. 

1. Backyrozrnd: 2'twpose.-Pro ~osecl section 1327 is designed to 
de:l 1 with s wcid sit 11:1tions which \ 1:iva been prosecuted, th~*ougl;ll per- 
missive ronstniction, under the gener:il language of 18 1T.S.C. 
S: 1503 as corrupt enclenrors "to influence, obstruct, or impede, the due 
iitlniinistrirtio of justice." These special situntions h v e  been cases 
where an .\ssistant. United States Attorney and a Federal judge were 
approached pr i~ate ly  with appeals for leniency in the dispos~tion of 
criminal cases-conc'luct viewed as not improper in itself; but nnbe- 
hiownst to the Fetlcritl oliicial, the person n~ i~k ing  the a) peal was P being paid to make it. One such case, Fnited &'fates r. Ka tuner. 317 
F.2d 459 (ad Cir.), ce&. denied. 375 U.S. 836 (1963), involved an 

Clnuse ( n )  of .seetior1 161'i(l) (criminnl coercion), which deals with a threat 
to co~nmit any crime, i~ incorporated in the prorision proposed here even though 
i t  niny in most instancm be a threat of unlaaful harm against the ofiidal. The 
reason is that the crime threatened could be one which is not regarded by the 
officinl a s  harm to hin~self, e.g.. the destr~lction of p r o p e m  in vvhich he has no 
interest or duty to protect. Parngraph (d)  of eection 1017(1), which deals with a 
bthrent to tnlie or withhold official nction a s  a public servant, is not incorporated 
because i t  is  not a s  serious a threat in thls context as the others and It conld 
involve officinls in  a n  offense a s  n consequence of inter- o r  intradepartmental dis- 
cussions of policy, when-as recommended here--the defenses arailable to a 
charge of criniinal coerrion a re  not nmilnble. Other modem rerisions do not take 
thls course of incorporating some criminal coercion provisions into a threat provi- 
sion snch a s  this. -Michigan ant1 Ken Tork deal nit11 threats to public officials 
a s  criminal coercion. New- York n~akes such threats an ngmavated form of crimi- 
nal coercion (K.T. RFs. Pm. LAW 8 135.&5(2) (c) (h fcKinne~ 1967)) ; Mi~higan 
does not (llron. REV. C R ~ .  CODE $9125, and C o ~ n n ~ m k  a t  375 (Final Draft 
1 W i )  ). llodel Pennl Code section 240.2 is similar to the proposal here but 
gnlcles a s  felonies only the threats regarding judicial and administratire proceed- 
ings and does not e s l ~ l i c i t l ~  incorporate blackmail-trpe threats. (The Model 
Pennl Codc ~ ~ r o r i s i o n  nlso deals with private comrnunication~ to public ofjicials. 
n tnntter dealt with hew in prol~oscd section 1327 (fr~ilure to disclose intc~rest in 
a yweeding) .  ) 

The defer1.v~ are: ". . . ( i )  that the primnry purpose of the threat w s  to  
cnnse the other to M I I C ~ U C ~  himself in his own best interests, or ( i i )  that  a pnr- 
Dose of the I l i m t  was to cause the  other to desist from misbeharior, engnge ln 
lwh:~rior f r n ~ n  which he conld not laxfully nbstain, ~l inke g m d  a m-rong done by 
him, or refrnin from taking m y  action or responsibility for which he wns 
disqnalified." 

"SCP Um%d Statrn v. LaBor~itz. 251 F.2d 3% (3d Cir. 1958). and United 
Sfn trn  r. llmrton, 107 l7.2~1 fi.34. ,846 (2d Cir. 1039). cert. denied. 3139 IJ.8. 6Bi 
fln-lo). rejwting a s  n defense Ihr correc'tness of the rendered judicial dwision. 
by :I j udw charred with conspirnc~ to obstrwt  justicv by taking money to ren- 
der the decision. 



approach regarding a prospect,ire sentence to a Federal judge by a 
New York State Supreme Court Justice (a  former U.S. Attorney jn 
that district and the brot.her of a Congressman), \rho had been p a ~ d  
about $20,000 for makin the appeal. zhother, Dnited States r. P o a -  

,erd. denied, 314 U.S. 626 (1941), in- k~[: 121 F.M 333 (2d Eir.), 
TO led a bondsman who had solicited $500 from a defendant to  make 
an aplwal to an ,b i s t an t  T7.S. Attorney, a social frienci, for a lenient 
sentence recommendation to the judge.' Although proposed section 
1365 of the new Code would lxolubit trading in special ~nfluence 

servant)' i t  would not reach either of these cases. 
p n - e r  to influence through kinship or as a Federsl 

These situations have been characterized as "special," within the 
area of corrupt endeavors to infiuence justice, because there is no 
evidence of an attempt to corrupt the official himself (by bribery or CU- 
ercion), and the official is expected to consider the entreaty on its 
merits, if not welcome it as a contribut.ion-for what it is worth-to 
the totality of information available to him. Indeed, the Federal 
judge in Kahaner, supra, stated that "within the limits of the time 
that was arailable, I would talk with any person who had anything to 
say in behalf of a person itbout to bo sentenced." 317 F. 2d at 472. 
Tllus it is difficult to asceiZnin precisely what is the corruption of 
justice which is abhorrent in these situations. There is an element of 
deception; but the cases do not turn on whether the re resentations on P the me&s as to the defendant are true or false, on y on deception 
as  to what motivated the entreaty. I n  Pokkoff, the court stated: 

Does one corruptly encleavor to obstruct justice if for sup- 
posedly &isinterested reasons, though actually in expectation 
of financial gain, he uses what ir18uence he has ~ & h  the 
District Attorney to secure favorable disposition of a pending 
criminal case? 

* * * * * 
Here . . . [tlhat. endeavor was corrupt because it was a 
fmud. Actually lie was working for b l f  when in appear- 
ance he mas working for [the person awaiting sentence]. 

Conce~hnent of the pecuniary motive, vhich, if l x o m  to  the official, 
would undoubtedly affect the weight he would ascribe to  the entreaty, 
is thus clearly a matter of concern. I n  addition. it is believed that an 
unartliculated rationale relates to the nature of the discretion being 
exercised. I n  the effective administration of criminal justice, heavy 

'See nbo Craig F. United States. 81 F.2d 816 (9th Cir.). cert. denied, 298 
V.8. 690 (19361, in which the indictment charged conspiracy to "corruptl~." 
obstruct due administration of justice when defendants told another they would 
"cerruptly" bring about dismissal of nn Indictment and would "corr~~ptly" in- 
fluence a Senator to aid in the plot. Holding the indictment need not allege bhe 
nature Of the corrupt plot, the court found the proof supported the conspirncy 
charge. T-nder the f a d s  as proved, it is not clear whether the mere wwipt of 
money to accomplish the result was "corrupt," or whether, if the receipt of money 
was revealed and (the request to dismiss mns made on the merits, it  would have 
been corrupt nererthdess. 

See draft and comment on proposed section 1365. 
'121 F. Zd, a t  334, 335. The prosecution in Kahatzer was also based upon the 

motivation of the State judge in approaching the Federal judge, not upon any 
irnproprie  in the approach or what he said about the persons to be sentenced. 
See 317 F. 2d a t  472 



rclii~nce is placed upon the s o ~ ~ n d  exercise of discretion by p l ~ e c u t o r s  
and judges :IS to ~ 1 1 : t t  treatment shoulcl be accorded antisocial con- 
duct, a p o w r  of which the public-or. a t  least, so prosecutors and 
judges believe-is !lighly suspect. Accorclingly, even t h o ~ ~ g h  coaceal- 
nient of tlw pec~~lnary motive is not in itself harmfiil to the system 
of justice itself, it does tend to bring the process into disrepqte. I n  
short. in theso matters prosecutors and judges, because of them role 
as monitors of improper conduct of others, should be specially pro- 
tected from cren the appearance of b i n g  part.ies to the sale of 
criminal justice, implied in the surreptitious payment of money to 
others. 

TTpon this annl~sis  the specific offense proposed he-as one of 
the nnml)er of specific offenses derived from the general prohibition.of 
18 T-.S.C. fi 1503 t~gainst corrupt endearors to influence the :ldm!n- 
istration of justice--has been formulated to prohibit the nondis- 
closure of a retainer to  influence official action in the areas of criminal 
justice discretion of special concern. I t  is recomnlended that other 
areas of official action where such nondisclosure may be critical be 
dealt with by repu1ntor;v offens. (8ee paragraph 4, bfrtl.) 

3. L ~ C O ~ C :  EIZCIU.Y;O~.S:  Cu7p&ility.--ilt11011g11 designed to meet 
the cases noted hi paragraph 1, mpra, the dmft protects a broader 
gro~ip  of piblic serwnts than prosecutors and judges, \rho were the 
p111)11c oflicinls in those cases, and matters of discretion other :hnn the 
sentencing decision, which aro similar in imp:lct, Le., initiat~on, con- 
duct or tlismissal of a prosecution. probation nnd parole decisi?ns. 
While U.S. ,Ittolmeys and judges (10 make lnany of the clec~s~ons 
to I)e gi\,cn special protection here, others in the gorornment eser- 
cisc simi1:lr discretion in deciding whether to proceed crimin:~lly or 
civilly in t~ lm~tter, e.g.. antitrust, tas, SEC, or to release n p c ~ o n  from 
prison or superrision. These public scrrants~im be :egarded as equally 
val~icmble to im roperly motirated mtreaties. T h ~ s  scope of coverage P is i~ccom~lished ,y defining the official action concerned, rather thnn 
listing the publicserrnnts. 

The c h f t  recognizes that. certain persons are expected to be pilid 
ad\-ocatesattorneps and others who mag be anthorizcd to ;Ippear 
before an npnc-. 'I'he~ are thus explicitl~ excluded from nppl~cnt~on 
of the sect ion if the? are acting in such capacities m d  make that k n o ~ i  
or hare filed :L not~ce of appeannce or complied with whatever pro- 
ced~irc is authorized (see p r o p o d  section 1337(3) ). 

The dr:lft does not require that the person retained know that IN 
must reveal the existence of the retainer or that an intent to mislead 
must be found. This ~>roposal is based on the premise tllnt. because 
of the nature of the oficial action to be influencecl. the actor nlust know 
that his failure to reveal the retniuer is a nlaterial concenlmen.t. This 
premise would not be valid if the offense applied t o  a retainer to 
influence any official action. 

3. Gradhtg.-The offense is graded here as a Class A misdemeanor, 
pnr:~llcling the pacling proposed for trading in speci:~l influence 
(proposed section 13%) and in recognition of the fact thnt the more 
serious n~isl)eh:lrior of official bribery is p~dcd as a Class C felony 
(propostltl section 1361 ). Under 18 I'.S.C. $ 1503 the :~rnilal)le penalty 
is 5 years' imprisonment and/or $5.000 and inasmuch as the d~fenclapts 
in the /itrl~tr?rer case, mprcr. were given felony sentences, cons~dernt~on 



should be given to altenmtiws d l i ch  identib factors which might 
make the ofiense suitable for felony treatment. % 

One alternative mould grade the offense on tlie basis of whether 
the influence bein bought is "special influence," as defined in the 
proposed otlense of t radm in special influence (section 1365) : power 
to influence through kin$& or by reason of position as a public 
serrant. This gradin test would broaden the ublic serrant category 
to include nonfedera f public serrxnts, thus em E racing the State court 
judge in the IIahanm case, but would not make a felon of the bonds- 
man in the Polukoff case. The inclirect effect of this prorision on the 
trading in special influence offense would be to raise it to  a Class C 
felony when the entreaty was actually made and the illegal retainer 
not revealed (the trading otiense prohibits only the retainer), but 
only when the official xctlon to be influenced is that as na r rody  de- 
scr~bed here (the trading offense a plies to any official action). 

A second alternatire n-oulcl gra 1 e the offense on the basis of the 
amount, of money paid. The theory would be that the higher amount 
is usually indicative of the power of influence which the recipient 
can exert and the importance of the matter inrolvecl. 

4. Other 0ficia.Z Action.: Ex Parte Co?nnzu.nications Ge~zeralZy.- 
As noted emlier, it, is recon~menclecl that if nondisclosure of a retainer 
is to be an offense when related to official action other than the limited 
areas described in proposed section 13'27, i t  should be dealt with in 
a regulatory offense which reflects consiclerations as to the specific 
official action inroh-ed and notice to the person of the disclosure re- 
quirement or, in the alternative, whether an intent to mislead is re- 
quired. A substantial part  of the business of some public officials is 
to deal with private entreaties, arguments, etc.. intended to influence 
their official action; and nlxking criminal the failure to rereal a re- 
tainer in all such situations is too broad a response to a problem 
which has many facets, e.g,. clesci-iption and registration of lobbvists. 

Similarly, the question of whether or when ex parte commnnica- 
tions to public officials are to be prohibited is regarded as one not 
s~~sceptible to treatment in the new Code. ,There is no general provi- 
sion In cnrrent law which prohibits or eren deals with ex parte com- 
munications to public officials. Current lam, as well as proposed ney 
Code prorisions, deal with only certain kinds of ex parte communl- 
cxtions, such as threats to witnesses and public sewants and com- 
munications with the purpose of influencmg jurors (proposed sec- 
tions 1321,1324). 

Snrreptitious comn~unications, as such, are not dealt with in cur- 
rent statutes. There is no provision similar to the Model Penal Code's 
section 240.2(d) (P.O.D. 1962) : 
9 person commits an offense if he : 

* * * * * * * 
(d)  privately addresspa to any public serrant who has or 
will h a ~ e  an official discretion in a judicial or administrative 
proceeding any representation, entreaty, argnment or other 
cornnlunication designed to influence the outcome on the basis 
of considerations other tllxn those authorized by law. 

A conlmittee of the Administrative Conference of the Vnited States 
has rejected a proposed general provision imps ing  criminal liability 



on cs  parte comm~ulications to public offici:ds because it did "not 
think tlint, crimin:~l S ~ I I ~ C ~ ~ O ~ I S  are essential or would be very effective in 
dei~li~lg willl cs  parte :~ctirities. Furthermore. the use of crinli11:~l S:IIIC- 

tions wonlcl require that the prohibitions be tlraftecl with n specificity 
that the subject matter seems to preclucle." The matter is still bcing 
considerecl by the Conference and it is likely the appronc.h will be 
in the form of regulations appropriate to each agency. The proposer1 
new Code's repilatory offense provisions (section 1006) are suflicient 
to provide crim~nal sanctions for such regulat.ions if criminal sanctions 
are  deerned desirable. In light of the extensive report by the ;idminis- 
trative Conference Committee and the Conference's present considera- 
tion of the issue, it is recommended that the ('ommission shonlcl not. 
now llropose ilny geneid reg~~lation of ex p r t e  communications. Sone 
:ippears ~n the new State Codes. 

1. Backgrmnd; Scope: Pu~pci.re.-Proposed section 13G'i. prohibit- 
ing rctnliatory :~ction again?t aProld class of persons because of their 
service in protected capacities, ~s a catch-all provision serving a func- 
tion similar to that of the offense of phjsical obstruction of government 
flmction (proposed section 1301). ,As n Class h misdmmeanor, it re- 
flects the fact that either t11c offense itself or n formulation like it will 
serve n s  n jurisdictional base for Federal prosecutions of serious of- 
fensrs-murder, npprnr:~ted assault, kidnapping, :Irson, atc.-wllerc, 
ils p~~ovicled for some offenses in existing law, e.g., murder and assault, 
tho offense IRIS motiwted 011 account of tllc victin~?s performanre of 
an oflicial duty. Also, as a Class -4 misdemeanor, it recognizes that the 
retaliatory purpose serves to rake lesser offenses to t h ~ s  Irvel nncl to 
makc otlie~*wise noncrin~inal (bnt nerertheless unlawful) mncluct, eg.?  
libel and defamation, a crime. TT7ithont explicit provision. cither :IS nn 
offense or j~irisdictional base, ret:~lintor-j- concluct I\-ould not be subject 
to Fcc1cr:ll prosecution.' 

The proposal bronclens cnrrent law. which protects some Federnl 
ofici:ds from harm to 110th person and property. some fmnl harm to 
pelson only. ancl 1111 from conspiracies to  harm tlieni in person or 
pro pert^.^ Like current law, vitnesses are protected (18 r.S.C. SS 1503. 
150.5). but the protection of informants is  exp:uiclecl to p r o t r ~ t  inform- 
nnts wit11 respect to all prernment functions nncl not crimin:il investi- 
gations:llone (18 T.S.C. 8 1510). 

' C'o\flr. a s  ISTEBSAJ. ORGASIZATIOS ASTI PROCEOCRE. ~ I ~ ~ I I S I B T R A T I V E  COSFER- 
EXCE OF THE I'sITE~ STATES, REPOBT O S  RECOXXESDATIOSB FOR THE PRO~IIRITIOS 
OF ES PAIITE Comfn-ICATIOSS RETWE~ PERSOSS ISSIDE ASD PERSOSS OCTSIDE 
T E E  i \ r . ~ s c r .  a t  24 (June 13. 1962)). See a b o  RE~XI~~~~ESDATIOS SO. 10. . \ II>~Is- 
ISTRATIYE COSFERES~ OF TKE STATES (1902) : 1J.R. 14, fiith ~ o I I ~ . ,  
1st Seas.. 6 7 ( f )  (1961). 

'Rrr ,  e.rj.. rniled Stales r. VcLeod, 119 F. 416 (N.D. A h .  lW-), where, with- 
out espliclt provision a s  in present Federnl law. an official was not protected from 
rctnlintion. Rrr alnn Sniith r. Ulrftrd aSfaf~'8, 2i-I F. 351 (8th Cir. lV71). which 
d r n ~ o r ~ ~ ~ t r n t e s  the need for the prorision. 
'IS 17.S.C. 8 1ri3. 1505 and 1510 protwt witnesses. informants, jurors and 

judic-in1 ofiivinlw Prnm hnmi t o  " p e ~ o n  or property" on nccount of their govern- 
~nent  nssoci~~tcd nctiritic's. 18 U.S.C. ( 352 condemns conspirncies to injure ''ofti- 
w r s  of 1111. ITnitcd Stiltcs" in their person or property on ncconnt of thcir dis- 
c-hnrge of ofiicinl d n t i ~ s .  18 U.S.C. f+ $111. 111-1. 2231 protwt specified F&ml 
OWC~II IS  from nssnult iind homicide on a rwunt  of their official duties. 



2. Reptirenzenfs.-The proposal s p a h  of the defendant's "unlaw- 
ful act?' and is intended to corer State crimes and torts. as well as 
Federal offenses. I t s  purpose is to assure protection against unlawful 
conduct in which the defendwnt e n g a p  merely by virtue of the vic- 
tim's participation in go\-ernmental functions. IIence, the proposal 
speaks in terms of another's "serrice" in the protected capacity and, 
unlike 18 1-S.C. S 372 ("lnwfiil clischarge of the tlut ies of his office") 
and the Model Penal C d c ,  is not limited to retaliation for "anything 
l a ~ h l l y  done" by bhe other.s 

If the conduct of the retalintor is m unla\~ful  act, whether or not 
the concluct of the public servant, witness or informant. is lawful can 
appropriately be regarded as irrelevant to the determination of guilt, 
as it is when retaliatory purpose is used as a jurisdictional base under 
present law. The culpability element, of intent is necessarily included 
m proposed section 1367% term "retaliation for or on account of the 
service of andher." 

1. Rackyrcn~nd: Scope.-Proposed section 1355 cleals with unau- 
tihorized impairment of existing government records by making false 
entries or  11 sicd acts of mutilation, destruction, etc. This general 
pro~ision f en 7 s with such condilct as an obstruction of a gorernment 
function and, like Che physical interference provision (proposed sec- 
tion 1301), is a Class A ~riisdeineanor. A person \vho engages in such 
concluct. wi th  any further purpose, such as a purpose to defraud. or 
who reprrsents a false or counlxrfeit ~-ecord as gennine, 1-31 be subject 
to otiher >IW\-isions, such as perjury, false statements, theft, forgery 
or any ot \ ler pimrision ~ o n ~ c ~ ~ ~ e c l  with the gravamen of the condnct.' 

The drnft would replace 18 U.S.C. $20T1,2 the current general 
pxwision dealing with concealment. remoral or mutilation of public 
records, without substantial cllange except in grading. 18 U.S.C. 
5 2071 prorides for a penalty of up to 3 years' imprisonment and/or 
a $2,000 fine. The proposed reduction to a Class A misdemeanor is 
based on the view that if the purpose of the tampering can be estab- 
lished as something reyuiring more severe treatment, e.g.? sabotage, 
fraud, etc.. it will constitute :L more serious offense for wh~cli a more 
sel-ere penalty mill be authorized. 

The draft is also intended to  replace the portions of 18 U.S.C. 
6 1506 roscribin theft, alteration and falsification of judicial records 
%-here ! y any ju f p e n t  is reversed, made roid, or  does not take effect," 
an offense presently subject to a penalty of 5 years' imprisonment 

' JIoo~r. PESAI. CODE g 2.10.4 (P.O.D. 1962). The Model Ptw4 Code formulation 
would not cover, for esn~nple, unlnwfnl retaliation for perjured testimony, 
which shoultl not he dealt with estm-offlc*ially. 

'Current law recognizes the distinction between an offense of merelr tamper- 
ing with records and tampering with them for a particnlar purpose : compare 
18 U.S.C. 4 2071 ( d l l f n l  and unlawful mutilation of records. rtc.) ~citR 18 U.S.C. 
52x373 ("with intent to deceive, mislead, injure. or dcfrnud"). See also the Sew 
Pork revised statute which makes such condnct with "intent to defraud" a 
C1a.w D felony (section 175.25). without such intent, a Class A misdemeanor 
(section 175.30). 

2 Cf. 18 T'.S.C. 4 1001 (general false stntement or entries prorision to be dealt 
with in a false statement offense in the new Code). 



and/or a $5,000 fine. A separate and/or more serious offense based 
upon the fortuity of the result is not warranted: again, if the tamper- 
ing with judicial records has a purpose constituting another offense, 
the tamperer can be prosecuted for it. 

Finally, one of the purposes of the draft is to facilitate determina- 
tions by ('on ess that records other than those kept by the gorern- 
lnent should r. c gix-en similar protection. (See paragraph 3. infra.) 

2. Cdpctbility Requirement.-18 r.S.C. $12071 condemns t amr- ing with public records ~ 1 1 ~ 1 1  engaged in .bwillfully and unla~yful y." 
The draft's equiralcnt of "willfully" is "h-nowingl ." To be guilty one 
would have to h o w  that a public record was i n ~ o  7 1-ed and either that 
he was nxtking a false entry or false alteration (section 1355(1) (a))  
or that he was destroying ~ t ,  efc.. without lawful authority (section 
1355(1) (b) ). 

Unlike present 18 U.S.C. 5 2071(b), which prohibits only 'vnlaw- 
fill'' falsifications. the drtift assumes that no one is xuthorizecl to 
exelvise his cliscretion in making a st:~trment in a public record wl-hich 
he knows to be false. I f  he has no discretion in making the entry, he 
wo~ild ham arailable to him the defense of justification (under pro- 
posed section 603, execlit ion of public clntv) .3 

On the other hand, there is anthority to destroy records:' the 
draft requires knowledp that s~ich authority wns lacking. Under the 
draft forniulation-"mthont lawful anthoritp"-a defense \Tonld be 
arailable whether the actor believed that the law authorized him to 
destroy the record or thnt he had been lawfully authorized to do so 
by ?nother. While the primary purpose of the draft is to protect n sub- 
ordinate acting on orders of n superior. it dso  protects one wl~o be- 
lieves he 11:~s :iiithoritg directly derived from the lnw.5 It is difficiilt to 
ascertain whether this constitutes a clinnge from current law: but it 
it does not seem likely that felony tra~tment and forfeiture of nnd dis- 
qualification from holding public office, authorized by currrnt law, 
~vonlcl be w:~rlnnted as :I consequence of a good faith destn~ction of a 
~xildic rword. 

3. Records K e p f  by 0tAar-s.-There are nuinerous records required 
to be kept by primte persons for the benefit and information of the 
government. Their purposes and their relationship to the needs of the 
private party retaining and maintaining those records vary. Some 
enitble the governnlent to establish industry-wide policy, ~ u c h  as some, 
ngricultural records (7 1T.S.C. 8 1373(b)) : otliers perm~t  control of 
dangerous products (21 U.S.C. 5 3GO(d) (depressant and stimlilant 
c l r~~gs)  ) ; still others facilitntc inspection and regulation of the partic- 

- - 

Wf. N.T. REV. LAW $175.20 (McEinney 1067). which stntes : 
A person is guilty of tnmpering wit11 public records in the second 
degree n-hen, b o n i n g  thnt he does not have the nuthority of anyone 
entitled to grant it, he knowingly removes, mutilates. destroys, conceals, 
makes a fnlse entry in or fnlscly alters nny record or other mitten 
instrument filed with, deposited in, or otherwise constitnting a record 
of n public office or public wrvant. 

Thc S e w  Tork pmvision appenrs to provide n defense t o  falsity if n person 
1)rlieves another hns anthority to autllorize a false entry-the draft does not. 
On the other hnnd. Xew Sork nppars to provide no defense if the nctor believes 
his n11thorit.r to destrov i s  derived directly from the Inn-. 

' S e e ,  e.g., 44 1T.S.C. !js 386 et seq., dealing with disposition of records. 
S e e  note 88, rrrpra. 



ular enterprise (15 U.S.C. $80~~-30 (SEC regulations)). Methods of 
enforcement also vary.6 There often is a distmction between failures 
to comply and "willful" failures to comply, with the latter carrying 
criminal penalties. The penalties also vary.7 

On the premise that records m:tintained by private parties for the 
gorerimlent's infornlation should be subject to t.he same sanctions for 
violation as those in the possession of the government,8 the proposal 
would make tampering m t h  those records a Class A misdemeanor (sec- 
tion 1355 (2) (b) ) . 

However, the great rnriety of records and the need to assure that the 
records subject to this provision be identified with certainty underlies 
the approach in the proposal subjecting those records to this prorision 
only ~f another law expressly so provides. It is envisioned that the nu- 
merous provisions requiring records to be kept mill be examined with 
a vie\v to determining if they should be subject to this provision, t.he 
regulatory oflense provision (proposed sectlon 1006), or none at all. 
Of course, as with other gove~nmeiit records, if there is criminal con- 
duct to vhich tampering is incidental or a means to a criminal end, it 
d l  be subject to other provisions as well. 

'See, e.g.. 1 5  U.S.C. 8 iOd(c), "neglect o r  refusal" to  maintain fiber products 
idenmcation records a s  unfair method of competition or  deceptive practice under 
Federal Trade Commission Act, where "millfnl" violation is pnnishnble by $5,000 
and/or 1 year's imprisonment under 15 U.S.C. 5 TOi ( a ) .  See 0780 1 5  U.S.C. g 70e. 
There are  similar prorisions in SEC statutes, e.g., 1 5  U.S.C. g$ Piyyy, 7Sq, 788 ( a )  

(b). 
See note 6, supra. 
This is the  assumption of the Model Penal Code, section 241.8. See n780 MODEL 

PEKAL CODE g 208.27, Comment a t  122 (Tent. Dr& No. 8. 1%). The Michigan 
Ftevised Criminal Code (Final Draft  1367) does not include such records in i ts  
false business records pro-iision (section 4125), because it is limited to conduct 
with an intent to  defrnud. The revisers assert that  such records a r e  included in 
their tampering with public records prox-ision (section 4555). MICE. REV. GRIM. 
CODE fj 4125, Comment a t  B 5  (Final Draft 1867). However, their inclusion is  not 
apparent from the deflnition of "pnblic record:" "all omcial books, papers or 
records created by or  receired in any government office" (section 4555 (2)  ). with- 
ont some extensive jndiciR1 construction of the terms "created" or "received." A 
possible guide to ,the kinds of records kept by a n  individual and retained by 
him which might be included here may be found in the cases deciding to which 
records the pririlege against self incrimination applies (see, e.g., Skapiro v. 
United Stotes. 335 1-.S. 1 (19481 : Rodger8 r. United States. 138 F. 2d 992, 
995 (6th Cir. 1943) ) ; but the line drarvn in such cases seems too fuzzy to serre the 
purposes of the draft. 





COMMENT 

CRIMINAL CONTEMPT : SECTIONS 1341-1349 ; 1325 
(Agata, Green, Clarkson; June  2.5 1969) 

1. Ba&groumi; General I-urpose.-As sho\m in the Consultant's 
Report (attached as an appendix to this comment), esercise of the 
criminal contempt pan-er by Federal conz-ts has been curbed in one \ray 
or another for more than a century, in some instances by legislatioli 
and in others by the courts tliemselres, either through appellate deci- 
sions or the Federal R~dcs. Nevertheless! the Consultant argues. use of 
the power, which does not accord the defendant the rotections he P would have in n normal prosecution, remains an  unsatis actory way to 
deal with criminal conduct, and a b u s e ~ r ,  a t  least, the potential for 
abuse-still exist. The ideal r e f o m  he proposes vould be to complete 
the job of defining as specific offenses concluct heretofore treated as 
criminal contempt, to rely upon noncriminal remedies for some of the 
conduct. not suitable to such treatment, and to W n t e  resort to the 
criminal contempt power entirely. 

of rorisions here presented aoes part, but not all, 
of% ~$%&g &at proposed route. ~ d d e i  ta the proposed ob- 
struction of justice provisions are the traditional contempts of fail- 
ing to respond to a subpena (section l a&?) ,  refusal to testify (sec- 
tion 1343), disorderly conduct in a proceeding (section 1344), and 
violation of certain court orders (section 1345). The draft of pro- 
posed section 1341 on criminal contempt, hoverer, reflects the l-iew 
that, while it should be tamed radically and some of its more dangr -  
o w  features changed, there are cogent reasons for retaining. a legis- 
lative definition of the contempt. pomer in the same terms ~ h l c h  hare 
been used since 1831, now contained in 18 U.S.C. 8 401. 

I t  is beliered that retention of a modified definition of the con- 
tempt power is the lcwst of possible evils, if e d  i t  be. This appraisal 
is based on the fact that, whether or not the courts possess an inherent 
contempt power which can be exercised regardless of what the Con- 
gress says (the Consultant argues that they do) : Federal courts have 

' Sections 1321-1330. 
' S e e  Consultant's Report, Appendix, infra; bat cf. Nye v. United State& 313 

U.S. &3,47-48,51 (1941) : 
Congress [in enacting. in  1831, legislation concerning contempts of 
court] mas responding to griemnces nr ishg out of the  exercise of 
judicial power. . . . Congress mas intent on curtailing that  power 
The two sections of the Act of March 2. 1831. when read together, as 
they must he. clearly indicate that  the categorr of criminal cases which 
could he tried without a j u r ~  was narrowly con6ned. Tha t  the pre- 
v i o u s l ~  undefined power of the courls was substantially curtailed by 
that Act was early recognized by I o w ~ r  federal conrts. . . . Its legis- 
latire fiistory. its interpretation prior to lYlS, the character and nature 
of the contempt proceedings. ndmonish us to  . . . recognize the sub- 
stantial legislatire limitations on the contempt povier. . . . 

(601) 



been willing to abide by the restraints imposed by 18 U.S.C. 8 401 
and other statutes. One course, repeal of present section 401, might 
well lead to reriral of :in unfettered contempt power, des ite an es- 
hortation in the legislative history that the courts refrain f rom using 
it. Another course, an explicit atten1 t to abolish the contempt power 
by statute, would likely force a con&ntntiolr with the congressional 

to the court 
and -dhich does not \I-arrant dehit ion o r  prosecution as a specific 
oflense. Such conduct. 11-odd be that of attorneys. conrt officers, and 
otllcr persons whose behavior may atrect the court's ability to conduct 
thc proceeclings brfore it, c.g., fnilure to be prompt in :~ttenclnnce.~ 
S:mctions such as disbarment or terminating cmplopen t~  may be too 
severe or cumbe~wme to invoke, ancl may not be wholly effective, since 
the individual judge can usliall~ do no more than idhence the esercise 
of these sanctions. not impose then1 himself. Second. eren when the 
conduct. is also subject to prosecution as n specific offense, a court 
should hare the power, eren if rarely exercised, t o  \-indicate its author- 
ity a t  its discretion, witihout reliance upon the I'nited States -1ttorney 
to initiate the prvseciition. Since the I T S .  Attorney must si 
indictments, as wcll as inforn~ations, and cannot be compelled 
court to ilo so,' the court shoulcl have the power to proceed directly a t  
the very least against contempt of its own authority. I t  may even be 
t h t  the T-.S. -\ttorney or other government personnel are the con- 
tenmors. Third. contempt is presently the on17 area where petty 
offenses clearlv can be prosecuted without regard to the constitutional 
right to trial by jnq', at least when imprisonment does not exceed 6 
n~onths.~ Considering the proposal made he12 that the masimnm term 

Rloont T. Iliinoia, 391 17.S. 194. 203. 20-4 (1068) : ". . . [Dlrastic curtailment 
of the contempt powcr in the Act of 1831, . . . which 'narrowly confined' nnd 
'sul)stantiallp curtailed' the nnthorit;r to puuisll contempt sumnlnrily . . . hag 
continued to the preswtt day ns the basis for the general power to punish crimi- 
nal contempt." 

"See Rollinan r. Zhited Stotes, 182 F 2 d  ESO (9th Cir. l%O), cwt. dmfed, 
3-11 U.S. 952 (1932), holding that  an attorney's conduct in continuing to cross- 
esnmine a rritne=, contrary to court rulings sustaining objections to the ques- 
tions. and other acts showing intentional d i~regard  of court rulings. went beyond 
rnnking a record for nppeal, and was properly regnrded a s  contempt; I n  re  Os- 
bonle, 344 F. 2d 611 (0th Cir. IS?), holding thnt nn attorney who refused to 
proceed with cross eunminntiou, repeatedly demnnrling a recess, wns contumaci- 
ous. 
' l'nited States v. I'os. 342 F. 2d 167. 172 (5th Cir.), ccrt. dcnicd.  381 U.S. 

935 (1965) : 
Because, a s  we conclude, the signature of thr  Government attorney is  

necessary t o  the rnlidity of the indictment nnd the affixing or withhold- 
ing of the signature is a matter of esecutive discretion which cannot 
be revierred by the courts, the contempt order must be reversed. 

'In Cheff r. Schnc~climberg, 384 T.S. 373 (lm), the Supreme Court held that 
n contempt conviction cWniling a penale of 6 months' impri,wnment constituted 
a petty offense, which elm not require jury trial. In Bloom r. Illinoi8, 391 T.S. 
194. 208 (ISM), howrwr, the Court held that  "when serious punishment for 
cor~tempt is contenlplzrttd" (in this case, a sentence of 24 months' imprisonment 
nwy imposed), n jury trial muut be gmnted. 



be curtailed even further, and the luck of apparent necessity of a jury 
trial for such ver j  petty cases, it is difficult to urge that the right to 
juq- trial should be extended to them. (The Federnl Rules preserve 
all other requirements of due pmcess for critninal contempt proceed- 
ings, except. for the narrow area of conduct committed in the actual 
presence of the judge and seen or heard by him, for which summary 
treatment is permitted.) 

The draft, therefore, preserves the ex licit statutory limitation on 
the courts' contempt power but makes t g e followiilg major chang.es: 

(a) It sharply limits the penalty for misbehavior and riola- 
tion of petiy orders to a $500 fine and/or imprisonment up to .5 
days (infraction plus 5 days) ,* thus recognizing that the power 1s 
lar ely retained for use against petty contemptuous conduct; 6) It applies double jeopnrdg principles to contempt prose- 
cutions, with the exception of disruptive behavior which calls for 
an immediate response, thus discouraging use of the power for 
serious contempts which arc subject to normal prosecution under 
specific offense statutes. 

Other reforms make it clear (a)  that criminal contempt proceedings 
new Criminal 

2. Penal-y CeiIing8.-The most significant of the reforms in the pro- 
posed draft have to do with the imposition of jail penalt ceilings- 7 b0t.h the fact that such ceilings am iinposed for n17 crimina contempts 
and the length of the m:~siinum terms proposed. The Supreme Court 
has indirectly imposed a general limit in holding that "serious pnnish- 
ment. for contempt'' (perhaps any sentence more than 6 months' im- 
prisonment) cannot be imposed without a 'ufp trial; but the power 
remains to impose a tern1 of any length i f' a jur;r trial is offered. It 
ahould be noted. howerer, that this is one area n-here the appellate 
courts review sentences nnd do occnsionnlly modify them8 

I n  n few specific instances Congress has imposed similar indirect 
penalty ceilings. requiring a jury trial for jail sentences longer than a 
certain number of days.O I n  a few other instances Congress has im- 
posed direct maxima.1° Presently 18 U.S.C. 5 202 imposes a maximum 
penalty of 6 months' imprisonment and $1,000 fine (for a natural 

* FED. R. CRN. P. 42. 
*Treatment a s  a Class B misdemeanor is offered a s  an alternative in Study 

Draft section 1341. 
' S e e  note 5, wrpra. 
'See,  e.g.. United States v. United Mine Workers, 330 U.S. 258 (1917) : United 

States v. Jfaragaa. .390 F.2d 88 (6th Cir. 1968) : United States v. ConoTe, 365 
F.2d 308 (3d Cir. 1966). cet?. denled. 385 U.S. 1025 (1967). The cases a re  sum- 
marized in Estended xote A to this con~inmt, infm. 

'See,  r.g.. 42 E.S.C. $ 8  19731 and 19% (jury trial required for  sentence 
longer thnn 45 days). Bee also 29 U.S.0. 8 528, 42 U.S.C. # 2000h ( jury trial re- 
quired for all contempts). 

'OSee, e.9.. 42 U.S.C. 55 1905, 2OOOh (6 months). A provision in the  recently 
enacted . T i ~ r r  Selection and Servike Act of 1968 [Pub. L. No. 90-274. 28 U.S.C. 
fi 1866(g) ) imposes a 3-dny maximum penalty on a refusal to appear fo r  jnry 
service (which apparently conetitutes a violation of a court order becanse the 
con* can proceed hy order to show canse). Xote that  this provision was derived 
from a Judicial Conference hill, S. 989, introduced on February 16, 1967 (89th 
Cong., 2d Sess.) , by Senator T y d i n m  



person) (a) when the conduct also constitutes a11 offense under a Fed- 
ern1 statute or under i L  State statute where committed and (I>) the 
conduct is not a contempt committed in tlie presence of the court or 
nenr thereto and not :L contempt comniitted in disobedience of n law- 
ful order, etc.. entered in nn action brought in behalf of the Vnited 
States. This restraint appears to be observrcl by the courts" and, 
accordingly, constitutes precedent for tlic lin-~itations i~iiposed by 
the draft. 

I t  is noteworthy thnt, when Congress lirst restricted contenlpt 
jurisdiction in 1831, the legislation clerivcd horn its direction to the 
House Committee on tlie Jucliciary "to inquire into the eq~eclienc?~ of 
defining by statute all offenses ~ h i c h  mny be punished as contcnlpts 
of the courts of the Pnited States, and also to limit the punishment 
for the snme." l2 The result \\-as the forerunner of 18 V.S.C. ff 401 
and the first specific offense of obstiwction of justice. Xltlio~gll ob- 
struction of justice ofinses are today grntled in wrying severity, the 
original, which hits heen said only to sep:~rnte causal from geographic 
contempt,13 carried ~iiasimum pennlties of $500 and 3 montl'is." 

Even thougll ret,ention of the criminal contempt power is wnrrnnted. 
it. does not, follow tllnt Congress should not limit this estrnordinary 
power even more than nncler existinp law. The &aft proposal that 
the imprisonment ceiling be 5 days and the fine ceiling $500 ' e s p r e ~ s  
two policies. One is tlint the kinds of otherwise undefined, petty nus- 
behavior for wliicll the power is reserved does not warrimt a greater 
penalty. The other is thnt where the concluct also Tiolntes a statute. 
prosecution sho~ild l~roceed in the trnditionnl mode, if a greater 11enalty 
IS nvailable and appears desirable. Note tlint ref~lsal to obcg subpcnas 
mid to answer quest ions and disorclerly bch:~rior in n proceeding are 
being added to the ci~talopue of specific offenses as Class .I misde- 
meanors. 

An exception is made for disobedience to lawful orders which con- 
stitute injunctions or restraining orders (section 1.%1(8) ).Is (Minor 

"See  Bloom r. Illinole. a1 U.S. 1%. 20-1 (1BhS). mentioned note 2, stfpra : 
The cowts also proved sensitive to the potentid for  abuse which 
resides in the summary power to  punish contempt. Before the 19th 
Century was out, n distinction had been cnrefully drawn between con- 
tempts occurring within the rien- of the court, for xvhicli n h ~ n r i n g  find 
formal presentation of evidence were dispenscvl with, and all  other con- 
tempts where morc normal ndrersary procedures were required. 

The Conrt also noted thnt 18 U.S.C. 8 402 serves ns  a limitation on judicial 
contempt powers. 391 U.S. a t  2Mn.0. 

"7  Coso. Dm. 21st COIIE.. %l Ses., February 1, 1831, COLS. 3W-Xl. m'ted in 
Zinitcd Stntcs r. Eases. 107 F.2d 214. 110n.2 (6th Cir. 1969). 

'a United States r. Eeses, 407 F.ld 214. 217 (6th Cir. 
'%cc the original provisions in Caatnter v. Unftefi States, 350 U.S. 3W. 40711.6 

(1950). 
*Note that Study Drnft section 13XL presents Clnss B misdeinennor treatment 

nslm alternatire. 
An alternative possibility for defhing the clnw of orders deenied to be of 

snfflcicnt importance to wnrmnt increased penalties would be to refer to the prn- 
visions of the Cnited States Code which govern npjlealnhili@; such a definition 
11-ould embrace all  final orders, preliminary injunctions, and interlocutory orders 
which a re  appealable under 28 U.8.C. 5 1292(a), 11 U.S.C. 8 47(a). 28 U.S.C. 
1% 12.52, 12.53. or 11 U.S.C. 4T(c) (as  well a s  temporary restraining orders, 
which a r e  not ordinarily appealable). It is  believed that  the proposed provision 
deflnes the class of orders which are  appealable, hut if it mere desired to refer 
to nn existing, fairly definite standard for "lmportnnt orders," the nppenlnbility 
provisions could be used. 



orders, such as to answer interrogatories by n certain date, remain in the 
petty category.) This is to be trented as a Class A ~nisdemeanor. nit11 
its proposed ceiling on fines, or, as an nlternatire, with no ceiling 
on fines. The reason for the exception is that such ordels may den1 
with serious misconduct for which there is no alternative mode of prose- 
cution; and, even though it is conduct which has not been defined as a 
specific offense, tho higher masimum is \wrrantecl because there has 
been a prior ndjuclicntion (or, in ltlie case of a t.empornr.y restraining 
order, albeit es  pnrte, there has been careful considemtion b? the 
court) and a specrfic direction has been given to  the potential defend- 
ant. It may also be that, where n specific offense deals with the same 
conduct. the &month penalty provided here is a longer one; but the 
same justification would also apply in this situation. 

Disobedience of such orders is also defined as a specific offense (pro- 
posed section 1346) and classified as a Class A misdemeanor. Tlw 
contempt power is retained, nevertheless, under what may be the 
same penalty. because it is believed that the court should not be de- 
pendent upon the concurrence or zed of the U.S. Attorney or  ,pnd 
jurr in order to vindicate its authority in such matters. Civil com- 
plaints \\-ill i-etnin the opportunity to go directly to the courts in 
seeking sanctions more serious than 5 days. In addition the court 
can consider civil and criminal contempt sanctions a t  the same time. 
(If  the penalty for n Cltlss A rnisdemennor shonld ultimately be 
fked :it a period longer thnn (i nlontlls i t  would seem advisable to 
retain the 6-month maximum for wntempt based on the same conduct 
because of the constitutional jury trial Innitation. See the discussion . 
of jury trials in pnragmph 3, i~zfrrt.) 

W h ~ l e  R fine would probably be nppmprinte for most of the ordinary 
contempt prosecr~tions envisioned, entirely depriving the courts of 
the power to jail could have unforeseen destructive consequences on 
their efforts to obtain compliance nnd respect. for their authority, not 
worth risking in the face of possible abuses under a 5-day maximum. 
-4 maximum longer thnn 5 days, on the other hnnd, would tend to 
weaken the policy favoring prosecution under specific offense statutes 
for conduct warranting more severe penalties and dso  would creptc 
a need to d e f i n e  and perhaps rude the misbehnvior constituting 
contem ~ t .  an enterprise of doubt f ul value. (8ee paragraph 3, infra.) 

As ntrcnrlS noted, the 6-nmnth nlaximum for violation of certain 
orders :words with the jury trill1 requirelnent. That it should be n 
sufficient masimum jail term for such violations is supported by the 
sentences in ~er t inen t  reported crises? and the maxilnum selected for 
situations corered by present 18 1T.S.C. 402. Preserring the power 
of fihe court to impose fines nitlirmt statutory limitations is bnsed on 
the fact that, on occasion, criminnl contem ,t fines of up to $700,000 
have been u held us ~ a r r r m t e d  on review. bn  the other hand, appel- 
late c o ~ ~ r t s  lave been nlert to ~nodify fines when they are deemed 
excessive.16 

P 
The draft corrects \\'hat was probnbly an nnintentional consequen$e 

of the language used in 18 T.S.C. 8 101, its construction to pmhiblt 

"For u survey of cases on these nintters. see Extended Sote h to this com- 
ment, inf ro. 



imposition of both a h e  and inlprisonment. This has prored t o  be a 
source of considera ble diffic.ult y.17 

3. Modif;cations of Criminal (7072 tenapt : Scope and I'rocecEu~v.- 
Imposin penalty limits on criminal contempt on the order of those 
proposec f in the draft lessens the need to be more precise in the defi i-  
tion of the conduct included within the courts' criminal contempt 
powers. ,4s definitions of specific offenses the descriptions of con- 
temptuous conduct in  18 U.S.C. $401 rould not be satisfactory. More- 
over, their overlap with the jury and witness tampering provisions 
are a source of difliculty. But in view of the penalty limitations, the 
virtually insurmountable task of making appropriate discrimination 
among the rarieties of misconduct, and the fact that the courts hare 
lived wit.11 m d  interpreted these definitions for more than a century 
retaining those definitions is, on balance, warranted, with the exception 
of s i n g h g  out -rillfill eolations of injunctions and restraining orders 
for higher penalt.ies. 

The penalty limits a.1~0 permit repeal of the somewhat irrational 
statutory prescription of the right to 'ury trial. 18 U.S:C. $5 402 and 
3691 presently provide for jury tria i' in the same situations where 
the 6-month penalty limits now apply, where certain violations and 
misbehavior d s o  constitute violation of a crimilial statute. It. is anom- 
dous to proTide such protectiolls for defendants when the disobedience 
of the court order also transgresses a statute but not when the legisla- 
ture has failed to  identify criminal conduct in advance. One can 
cogent.ly argue for precisely the opposite result : that x-here there is no 
express legislatire prolibition of the conduct, the defenclant should 
havemore rather than less protection. The problem is mooted, however, 
by the maximum penalty of 5 days; i t  is difficult to justify the need 
for a jury trial in such circumstances, regardless of ~he t l i e r  the con- 
duct also constitutes a specific oEense. 

Tho solu~tion is not so clear with respect to the trial for disobedience 
of injuuctions or temporary restmining orders, where n 6-month jail 
sentence or very high h e  could be imposed. But such treatment is 
presently permitted by the Sulmme Court without jury trial.l8 

Some existing rights to j u q  trial could be retained. One existing 
statute "-18 U.S.C. $ 3692-pro~ides for jury trial in a11 labor cases 
and for venue in the place where f i e  contempt occurred, rather than 
where the court is located. While, in today's climate, it appears anach- 
ronistic, it is difficult to express strong reasons for ~ t s  repeal. I n  
any event these provisions seem to belong in the procedural part of 
the Code, not the substantive. 

4. Uodifications of Crimind Contenapt : Double Jeopardy.- 

"Cases holding that both fine and inlprisonrnent cannot be imposed as a 
penalty under 18 U.S.C. g 401 i~~clude: Pcnfleld Co. v. REG, 330 US. 583 (1947) : 
In r e  Bradley. 318 U.S. (lW3) ; In r c  OaWrnc. 34-4 F.2d 611 (9th Cir. 1N6)  : 
United State8 c DeSimone. 267 F.2d 74l (213 Cir. 1059). But, it has been noted, 
where the same act constitutes both riril and criniiml contempt, both fine and 
imprisonment may be imposed. 3lacSeil v. Cnited Statea, 236 F.2d 149 (1st Cir.). 
cert. denied, 352 U.S. 912 (1956). 

" S e e  note 5,  supra. 
" S e e  also 29 U.S.C. # 528, 42 U.S.C. 8 8  1973, 1095. 2000h, and note 9, supra. 



Treating criminal contempt :is n graded offense is intended to make 
R criminal contempt prosecution as much like an ordinary prosecu- 
tion as possible, escept for procedural differences. The various de- 
fenses defined in part I of the Code should be available, as well as 
the sentencing alternatives provided in part TII.?O It lnay also be 
that some proceclnral sections shoulcl also be applicable, e.g.. order- 
ing of a pre-sentence report. 

One of the considered consequences of this p o l i c ~  is that criminal 
contempt will be explicitly subject to statutory lim~tations on multi- 

le prosecutions. Present law wo~ild permit subsequent rosecutions 
Eased on the snlne conduct for c>riminal contempt :uld ? or violation 
of n statute. regnrdles of ~v l i i~ l i  came first:' with one not:tble es- 
ception.?? The dl'ect of the tllxft wonlcl he to bnr such subsequent 
posecutions, which shoulcl in turn tend to discoumge use of the con- 
tempt procedure except in c1e:wly approprhte cases. 

The desirability of double jeopardy is nlost questionable when 
crililiixd contempt constitutes. in effect, n lesser offense, i.e., where 
its penalty is lower than that available if tliere were prosecution of 
the conduct 11s n statutory off'ense. The court's initiatix-e in proceed- 
ing first for criminal coi~trin pt woulcl foreclose the 1T.S. Attorney 
from seeking n coiniction which ~ o u l d  invoke more severe conse- 
quences. Generally speaking, Iiowerer, this should not be a trnl prob- 
lem. Since the court, not the prosecutor, enjoys the sentencing discre- 
tion. the court's determination to proceed by contempt procedure 
represents in effect a judgment that it sees no need for the greater 
penalty and ~wulcl impose the lesser penalty even if i t  had greater 
options under n statute. This ~*ntionale presupposes, of course, that 
the court will l)e able to 1n:tkc :I considered j u d p ~ e n t  in advance of 
prosecution, whicll is not nln-:I y s the case. ,lccorclingly the d l d t  iden- 
tifies an exception : when the court has acted reasonablr for the pur- 
pose of invoking the imniediate cletel-rent e ff ect of punishment to 
protect. an ongoing proceeding from disruptive conduct. 

Tt. sllonld be noted. however, t l ~ t  recent crimiiinl law rerisions which 
linve dealt wit11 this matter do not bat a subsequent prosecution, lmt 

"SCP Pendcrgnet v. Unitcri States,  317 U.S. 412 (19.133, holding contempt to 
be an offense for purposes of the statute of limitations. 

"Acts of misbehavior. tho11g11 constituting violation of the criminnl law. may 
also constitute contempt of court if committed in the presence of the court." 
O'Jlallcf~ r. United Stntcs. 128 E'. 2tl GCG, 6% (8th Cir. l W ) ,  rcv'd on other 
(~rorrncls. 317 V.S. 412(1M3) (frnnd inroluing funds cleposited in court) : 8ec 
crlxo Gt~i ted  Stotcn v. J o h a n s o ~ ,  36 F. Sapp. 30 (S.D. S.T. 19-10) (perjury con- 
stitutes both a contempt nnd an obstruction of justice). 

*-I2 U.S.C. g 2Oh-1 ,  concerning the Ciril Rights -Act of 1961, provides: 

S o  person shonld be put twice in jenlmrdy under the law of the United 
States for the snme act  or on~ission. For this reason, an acquittal or 
conviction in n lrroaecution for 11 specific crime under the laws of the 
m i t e d  Strtes shnll bar n procwding fnr cri~uinnl contempt, which is  
based upon the mme act or o1ni~sio11 i ~ n d  whirh 11rises under the prori- 
sions of this Act: and nn ncquittnl or conriction ill a proceeding for 
criminal c o ~ ~ t c u p t ,  which nriscs under the provisions of this Act, shnll 
bar a prosecutiori for n specific crime under the laws of the Z'nited 
States based upon the same nct o r  o~nission. 



only urge the second court, to  take into account. the earlier sentenc~.'~ 
Other consequences of deeming criminal contempt to be an 01l'~ise 

under the Code are the applicability or provisions on attempt, sol~cita* 
tion, facilitation, and conspimy. 

5. Chi1 Contempt.-The failure of 18 U.S.C. 5 401 to make explicit 
the fact that Congress intended to restrict only the esercisc of the 
courts' criminal contempt porrers has, 0%-er the years, led to occnsional 
confusion as to the statute's effect on the ciril contempt powers. Wl~ilc, 
in pmctical effect, the distinction is sometimes difficult to discern, n 
distinction can be and is made. Some recent. Fedeml legislation, \vliich 
prescribes criminal contempt >tnct.ions for certain misconduct and 
imposes restrictions on its use, contains provisions which seek to mnke 
i t  clam that those restrictions do not apply to c . id  c~ntempt.~'  

Subsection (4) of the draft is included for the. same purpose. Most 
of the text has been taken from these recent Fedeml statutes. Differ- 
ences inclllde a tightening of the language to tie down civil contempt to 
its purpose of securing compliance with an orde.r, which enlbmces the 
notion that compliance can bring an end to the mode of coercion, e.g.. 
detention, daily or contingent, fine, etc. Added is the purpose of com- 
pensating the co~nplainant for lo-w. The text thus reflecks the terse 
definition in United fltaie8 r. United Nine Workere. 330 1T.S. 258, 
303-304 (1927). (The phmse in the exist.inp statutes expressing an 
additional purpose ". . . to prevent obstruction of. u s  distinguished 
from punishment for violations of, any Iawfnl writ, [etc,] . . ." 1 1 s  
been deleted on the ground that it does not ndcl anythinq of substance, 
yet inappropriately suggests employment of unconditional sanctions 
ancl confuses what difference there is between coercion and 
pnnishment.) 

I t  may be that civil contempt is an nren in greater need of clnrifi- 
cation mld reform than criminal contempt and that confusion of the 
two will persist., even though the draft attempts clarification of crim- 
inn1 contempt. But reform of ciril contempt is generally outsic!e the 
scope of substantive criminal law reform. A possible exception is set- 
ting n limit to the power of detention as a ciril conternpt sanction. ercn 
though, when used, such detention is not intended as punishment but 
as n means of orercoming Hle contemnor's resishnce to doing what has 
lnmfully been ordered. 

" E.o.. N.T. RFF. PES. UW 5 215.55 (SfcKinney 1967) : "Adjudication for 
criminal contempt under subdivision A of section wren  hundred and Afty of the 
judiciary I n a  shnll not bar  a p m t i o n  for  the crime of criminal contempt under 
eection 215.50 based upon the same conduct but, upon conriction thereunder. the 
court, in sentencing the defendant shall take the prerious punishment into con- 
sideration." Michigan. in  cornmentan on the Final Draft of its Revised Criminal 
Code, notes t h a t  i ts  proposed statute on "interfering with judicial proceedings" 
would "be subject to the normal double jeopardy limit," but the existing pro- 
vision of JIichigan's Judicatnre Act "authorizes additional criminal proceedings 
against a person found in contempt-" S~ICH. REV. CRIM. CODE fi 5050. Comment 
a t  422 (Final Draft 1987). 
" Eec 42 U.S.C. ji/ 19732, 1995, 2000h concerning contempts in violation of the 

Civil Rights Act. Section -3000h pm-ides: ". . . S o r  shdl an-ehing herein be 
conRtrued to deprive courts of their power, by civil contempt proceedings. without 
a jury, to 8ccure complinnce with or to  prevent obstrnction of, a8 distinguished 
f m n ~  pnnishment for violations of, any lawful writ, process, order. rule. decree. 
or comnmnd of the court in amordance with the prerniling umges of Inw and 
equity, including the power of detention." An almost identicnl prorision is in sec- 
tion 1005. 



The bracketed proposal in subsection (4), imposing a limit of 1 pear 
on the coercire sanction of detention. is intended to raise the issue of 
whether there should be a statutory limit and, if so, how it should 
be cspressed. I t  sliould be noted, howerer, that if the Commission ex- 
presses its Tiews on this question, the provision may be more appro- 
priate in Title 28, dealing with courts and civil matters generally, 
than in Title 18. The principal concern of the Conmission hi recom- 
mending such reform ontsicle the criminal laws would arise from the 
view that detention under civil contempt is-or, at. least a t  some point, 
becomes-an indirect ilnposition of punishment upon the incorrigible 
contemnor. 

Although, as the Supreme Court has noted in discussing this smc- 
tion, ". . . any imprisonnlent . . . has punitive and deterrent ef- 
fects . . . ." ES the only existing limitation based on a clearly recog- 
nized legal sttandtml deriws from tlie theory of its coercive purpose, 
not from its punitire aspects. This limitation is the duration of the 
contemnor's ability to comply. For example, if one has been ordered 
to turn over property t o  a trustee in bankruptcy, destruction of t.he 
property would make hini unable to comply and entitle him to immedi- 
ate relea~e.?~ lIlier+c civil contempt detention is used t o  coerce a v i t -  
ness to testify before a grand jury (its most frequent use in the 
Federal system), his release is required when that grand jury is dis- 
charged, on tho theory thnt, he c:ln no longer comply with the order 
under which he was Pres~uuably if he could show that the 
inquiry had terminated before disclu-trge of the gmnd jury, he would 
be entitled to earlier release. This limitation, whether measured by the 
life of the grand jury or indication of the termination of the particu- 
lar inquiry. is nevertheless technical, since the witness could be re- 
called and reimprisoned in a new inquiry-if necessary, before a suc- 
cessor grand jury. ?" 

Length of detention has been n factor in some kinds of civil con- 
tempt cases: but i t  has been worked into the test of inability to com- 
ply. Thus. i t  has been said that when a bankrupt is committed until 
he turns over certain property, on finding that his denial of posses- 
sion is false, his detention '$for n ~.easonable i n t e n d  of time'? will add 
vieight to his original denial and result in his release.2g Conceivably, 

- 

sSkilZifani T. United Statce, 384 U.S. 3f3-4, 370 (1966). The Court held that  
defendant. thongh "sentenced" to 2 years' imprisonment unless he  a n ~ ~ e r e d  
questions before a grand jury, was imprisoned conditionally: he  had the ability 
to free himself a t  any time by answering the questions. This constituted civil, 
not criminal, contempt. But defendant could not properly be confined after the 
prnrid jury's discharge, since he then had no further opportnnib to purge hini- 
self of the civil contempt. 
*&'en Xaggio r. Za'tz, 333 U.S. 56, 64 (1948) : "Conduct which h a s  put p r o p  

ertg beyond the limited reach of tlie turnover proceeding m y  be a crime. or, if 
i t  violates a n  order of the referee, a criminal contempt, but no such acts, 
however rel~rehensil~le, warrant i s s o a ~ ~ c e  of a n  order n-hicl~ creates a duty im- 
possible of performance. so that  punishment can follow." 

'? GhiTlitani-i. United Gtntcu, 38.1 11.8. 3G4, 370 (It%). 
'SIcl. a t  371 n.8: "By the same token, the sentences of imprisonment may be 

continued or reimposed if the witnesses adhere to their refnsal to testify before 
a succes-or gmnd jur;r." 

%Oriel v. Rttsrell. 278 U.S. 358, 366 (1929) : "Where [confinement] has  failed 
and where a reasonable interval of time has supplied the previous defect in the 
eridence. and has made sufficiently certain what was donbtful before, namely 
the bankrupt's inability to obcy the order, he has always been released, and I 



this notion of reexmination of the propriety of the order after 
lengthy detention will be employed, if the occasion arlses, in other 
contexts. For example, even though a grand jury has not beel? dis- 
charged and an investigation is still pendin , a court might be mlling 
to inquire whether something of ralue is stil f to be gained from the yit- 
ness compliance or whether the need is only technical. Silnilnr m- 
quiries might be made if, following release based upon discharge of 
the grand jnry. t.he witness is recalled before n successor grand jury. 

necause ability to comply is often determined by circnmstnllc??s be- 
yond the control of the contemnor, e.g.. life of the p n d  jury, c ~ r i l  
contempt detention has been challenged on the ground that length of 
imprisonment depends upon fortuitous  circumstance^.^^ Under the 
practice of releasing a recalcitrant grand jury witness when the 
grand jury is discharged, the length of detention \rill depend upon 
when he was first called and how much life remains to  the grand juyy 
thereafter. I n  a recent case, howerer, the Supreme Court, in an opinion 
by Mr. Justice Clark, noted that it was within the authority of the 
court to set an outside limit to civil contempt detention, for the "bene- 
fit" of the defendnnt?' The bracketed proposal in subsection (4) sug- 
gests thnt such an outside limit be imposed by Congress, making not 
a perfect resolution of some of the difficulties discussed above but 
a t  least a reasonable, if rough, effort towards such resolution. Since 
any pre-announced ceiling tends to weaken the coercire effect of the 
detention, 1 year hns been suggested ns n period which indicates 
that further detention is unlikely to produce compliance and which 
is nlso commensurate with the maximlm available when the contem- 
nor is prosecuted in the normal manner for his disobedience. 

1. Scope of ProyoeaJ aad Current Law-Proposed sect ion 1312 
makes Class A n~isdemennors of (a)  the failure to obey subpenas or 
similar orders creating an obligation to nttond tm official proceeding 
to testify or lprocluce evidence, a d  (b) once there, to refuse to take 
tho stand or to be sworn. Although the httor offense is usunlly con- 
sidered an aspect of refusal to testify (defined in section 73-43), it is 
nctnnlly more akin to n failure to appear than a refusal to rmswer ques- 
tions, in terms of its effect on the proceedin nnd of xhether the actor 
needs any protections, i.e..  the^ is less SII f? tlety and ambiguity than 
in what constitutes criminal refusal to answer. 

The major change in current law is thnt the failure to appear or 
assume the posture of n witnes in judicz'd proceedings, now subject 

need hardly say thnt he would always hare the right to be released as  soon as 
the fact becomes clear thnt he cannot obey;" Maggio r. Zeitz, S 1  U.9. 56. 70 
(19411). .- --,. 

'Shill i tani r. United Etatea, 384U.S. 364,371472 (1868) : 

The objection that the length of imprisonn~ent thus d e ~ n d s  upon for- 
tuitous circumstances. such as  the life of a grand jury and when a wit- 
ness appears, has no relerance to the present situntion. The argument 
would apply only to unconditioned imprisonment for punitire purposes. 
which inrolred different considerations. 

Id. a t  371 n.6. 



only to contempt  proceeding^,^^ can be prosecuted as an ordinaq 
criminal offense. The proposal retains criminal sanctions for such 
disobedience in a congressional hearing (2 U.S.C. $9 192, 194). and 
for some-but. not all-achinistrative l l e n r i n g ~ . ~ ~  

The offense requires : (a)  a lnwfiil s~~bpena  or order : (b) a reckless 
(or intentional) failure to appear or to produce evidence or a knov- 
ing refusal, i.e.. failnre to obey a lawful order. to assume the postnre 
of s witness: (c) engaging in sl~cih conduct -unlnwfullp, i.e.. "without 
lawful privilege". Note that a requirement to appear by virtue of a 
summons under the Federal Rules of Criminal Procedure (Rule 4), 
vhich is used in lieu of arrest anel, if disobeyed, can be enforced b~ ar- 
rest is not covered by section 1342 because it is not an  order "to testify 
or to produce information." The language of the draft is s~&cient to 
include both oral and written orders. 

A defense is d e h e d  as a substitute for standards such as "con- 
t~unaciously'! (whcn the conduct is proceedecl against. as contempt), 
"wil lf~il l~" (as it would likely be constnied under its present. elastic- 
i ty) ,  and "rrithout lawful excuse" (a possible-but less desirable- 
alternative) .* 

2. Luu~fuIness of Orde?-; Uedawf.11Zne.rs of Failures to Camply. 
I n e t h e r  a subpena or order imposes a l e p l  obli,aation on a prsoll 
to comply or whether his failure to comply is unlawful are matters 
to be determined by reference to the legal authority and conditions 
for its exercise established oiitsicle proposed section 1342. This ap- 
proach is substantially that  taken in the draft on refusal to testify, 
section 1343. This vould nlalre no change in present substantive law 
concerning congressional hearings and, except for the major change 
creating a specific crimind offense. makes no change xrith respect 
to judicial proceedings. Although there need be no change with re- 
spect to administrative proceedings, the concept. of "authorized 
agency" as proposed here, cul-tsiling present authority, may result 
in sonlo change. (See paragrttpll4, h t f~a . )  There is no change intended 
or made with respect to procedures ru r ren t l~  available to contest the 
validity of a subpena. 

There are a nlyliad of issues mllicli can arise in connection vi th  the 
obligation to appear or to produce recorcls, particularly since authority 
to issue subpenas is, by clelegatio~~, widely conferred and looselg con- 
trolled.34 Resolution of these issues is left to judicial considemtlon of 
the facts of each case under the clraft's elements of (a) a lawful order, 
(b) noncompliance without lawfnl privilege, and (c) the defenses in 
subsection (3). 

By way of esample, the following are some of tthe issues which 
ham arisen under current law : 

=I?ED. R. C a r .  P. 17(g), FED. R. CIT. P. 4 S ( f ) ,  and 18 U.S.C. 5401 authorize 
contempt proceedings. 

"See Elitended Note B to this comment for thme administrative situations 
pmsently subject to direct prosecution. Considerations inrolred in designating 
thc administratire proceedings are cliscu~sed in paragraph 4, infra. 

*See discussion of "Without lawful excuse" in the comnient on Study Draft 
seetion 130.5 (failure to nppenr after release ; bail jumping), supra. 
" E.g., FED. R. Crr. P. & ( a )  provides: ". . . The clerk shall kstw n snbpena. 

or a wbpena for the production of documentary evidence. signed m d  sealed 
but otherwise in blank, to o pnrty requesting it, who shall fill it in before serv- 
ice." : FED. R. CMM. P. 17(g) is similar; see also Extended Kote B for ndminis- 
tratire agency powers to issue subwnas. 



(a) whether absence of n quiomn is a defense to failure to produce 
and when a witness nlust raise the issue.s5 

(b) how the witness must raise tho issue of his nonpossession or 
the nonexistence of subpenned docu~nents.~~ 

(cl refusal of R government official to produce because of agency 
regu ations or orders of n ~uperior.~' 

(d) when lack of pon-er of the court in terms of jurisdiction over the 
person or the subject matter or jurisdiction to determine jurisdiction 
or in terms of n "void" mnndate may be asserted as a basis for non- 
~ornpliance.~~ 

The abscrice of an  indiccttion of whnt cull qbility is required means 
that even a reckless failure to appenr is su E 'cie11t.~~ This means that. 
nlthough the person subpenned must be lawfully served i t  need not be 
estnblished that he knew the contents of the sub xnn to be held liable. t Since placing a subpenn in his hands \ rodd c early be Inwful sen-- 
ice, this vould suffice to establish reckless failure to appear. without 
proof that it was read to him or lie was seen reading it. l\lorvorer, 
there need be no further inquiryas to his intention " nbsent his raising 
the defense in subsection (3). 

3. Defenae8.-The defense set forth in subsection 3 (a), paralleling 
the defense developed for bliil jumping (see proposed section 1316 and 
extended cliscussion in parngraph 3 of the comment thereto), is in- 
tended to effect the concepts of lawful excuse and uunvoidable non- 
compliance. It will s e n e  a function similar to the motion to  quash and 
its informal variants. I t  wonld corer c a ~ ~ w h e r e  the person subpenaed 
is f a d  ~ i t h  unforeseen difficulties in responding or hard choices as 
to where he should o as well as cases mliere the records :;re tqo 
voluminous. While t f e motion to uash is more orderly, smce lt 
gives warning to  the issuing party, 7 t le person subpenned cnnnot al- 

" United State8 v. Bryan, 330 U.S. 323 (1950). 
" With respect to nonposswion, nctoal destruction or concealment of snl>penaed 

doculnents. a s  distinct from tnere nanposuesrdon, will be a crine. Ncc proposed 
&ions 1823 (tnmjming with physical eridence) and 1324 (conceallnent to 
avoid process). and comments thereto. With respect to nonexistence. 8re JfrPharrl 
r. United Stateu. 3t3 U.S. 372 (1960) ; Hale r. Henkel. 201 US. 43 (1906) ; 
Shelton c. United Statea, 4434 F.2d 1292 (D.C. Cir. 1968). cert. dmicd. - U.S. -, 
89 8. Ct. 634 (1969). 

*AppeoZ of Uncted State8 Becwitiea & Exchange Commbswn, 226 FA1 601 
(6th Cir. 1955) : Uni ted  State8 r n  reL To~rlrll v. Ragen. 340 1.23. 462 (1951). 

=gee  United State8 v. United Xine Workers, 330 U.S. 258 (1917) : conware 
Clk t t  r. Hammonda, 305 F.2d 565, 570 (6th Cir. 1962). and Unfted State8 r. 
Thotnpron, 319 F.2d 665, 667438 (2d Cir. 1063) ; Roscnut~el v. Roeo~atirl .  2% F. 
Surp. 7% 802-801 (S.D. N.T. 1067). 

gee propwed section 1342. 
"See Gnitcd state8 v. B y a n ,  339 U.S. 323, 3LS-330 (WCiO), upholding the con- 

tidirm of n witness who refus~vl t o  prodnce subpenaed documents on the re- 
turn date, later chiming that  she could not be required to  do so because there wns 
no quorum of the subpenaing body (a congressional committee) on that date; 

If i t  is shown that  such a n  inquiry is, in fact, obstructed by the inten- 
tional withholding of dwnments, it is  unimportant whether the sub- 
lwnaed person proclaims his refursal to respond before the full con~n~i t -  
tee. sends a telegrnm to the chairman, or simply stays away from the 
hearing on the return day. His staten~euts or actions a re  merely erf- 
dence from which a jnr;v might infer a11 intent to default. h p m l d m e d  
refusal to respond, a s  in this case, makes that  intent plain. But i t  would 
hardly be less plain if the witness embarked on a trip to Europe on the 
day before his scheduled nppearance before the committee. 



w a p  afford nor a ill he al \~%J% have the time to proceed in that 
mannw. I t  is believed that, if he can, he r i l l  still choose to do SO, 
rather than risk crimin:~l prosecution. But. the defense will s e n e  
to equalize criminid liability nmong those who can more to quash 
ancl those ~ 1 1 o  cannot. 
..I difference b t ~ e e n  the clefense here m ~ d  the similar clefense to 

bail jumpin? is that, ~&ile the latter requires the defendant to es- 
tablish t le c efense by a preponderance of the eridence, here there 
need only be sufficient erldence of the defense in  the case to raise 
a reasonable doubt in order to maintain the burden of clisproof 
beyond a reasonable doubt of1 the prosecution. (See proposed sec- 
tion 103, proof and presunq)tlons.) The reason for this difference is 
that. in bail jumping, the obligation is stronge~, the actor haring 
k e n  before the court and then released on condition he appear when 
required. rhile-in this oft'ense-subpenas may be issued indiscrimi- 
nately, as preriously noted. Thus, even though t.he matter is one 
concerning which the clefcnse has the facts, keeping the burden of 
disproof on the government secnls wsrrmted in order to ax-oid im- 
provident decisions to prosecute. 

The clefense sct forth in sobsection (3) (b), parallels the provision 
applicable to perjury and false slatenlents which permits retraction of 
tho ftllsehoocl without' cri~ninal IiabiliQ before it is manifest. that it 
will be s110\1--n up and before it s~~bsta~lt ial ly aifects the proceedin@. 
I t s  pnqmse is lo encourage compliance. Under contempt practice it 
is not likely that noncompliance in such situations would be 
prosecuted." 

4. A dm.ini-rf r a f i ~ e  A geneits.-Criiuhal sanctions for disokyinlg 
subpenas issued by aclministrat ive agencies are limited to "author- 
ized agencies.?? I f  there is disobedience to a court order in aid of an ad- 
ministrutire subpena, i t  is  cledt with a s  disobedience to a conrt order 
ancl is not snbject to the "anthorized agency" limitation. Current law 
contains :I variety of provisions concerning enforcement of such sub- 
penas.'? Some 111:ly be enforced clircctly by criminal prosecution : others 
require the agency to seek the aid of n court: still others proride both 
criminal smctions nncl authorize the agency to invoke the aid of a conrt. 
In  the last situation, it is not always clear from the face of a statute if 
the aid of a court must be sought as n condition for criminal prosecu- 
t i o l ~ . ~ ~  'rhe reasons f o ~  differences ;iinongst the various R-gencies in 
this area are not clear: no pattern cmergcs, although circnmstances 

" See Shillitani v. Utt1ted States,  384 lJ.S. 364,371 (1%) : 
[Tlhe justification for coercive imprisonment as applied to civil con- 
tempt depends upon the ability of the contemnor to comply with the 
court's order . . . . This limitatiot~ accords with the doctrine that a 
court must exercise '[tlhe least possible power adequate to the end 
proposed.' 

See ako Babee-Tenda Corp. v. Gltarco Jlfg. Co., 156 F. Supp. 582, 589 (S.D. 
S.T. 1057). which suggests contempt wil l  not lie eren for a total failure to produce 
documents when the failure neither damaged the plaintiff nor affected the course 
of the proceedings. 

* LCGE Extended Kote B, inft-a. 
"This map be a requirement as a pmctical matter. See Federal Pozcer Conm'n 

r. .lletropolitan Ed imn Co.. 304 V.S. 375. 385-387 11938). considered in the com- 
ment to section 13-13 at pardgrap~~ 3 ( a ) .  



of passage and historical experience with the specific a p c y  may 
account for some of the diffcl-ences. 

I n  any event, it is not intended in this draft to resolve whatever 
issues m:cy be involved by making broad chnnges in current law on 
this point. The p r o p 4  contemplntes n policr decision with respect 
to each agency. This could take the form of listing agencies n-hose sub- 
penns are currently enforcenble by crinlinal sanctions and adding or 
doleting ngencies on an ad hoc basis or the scheme conlcl be to let the 
statutory provisions regnrding the agency's powers expressly make 
the agency and certain of its proceedings the beneficiary of this section. 

The factors ~vhicli shoulcl be taliell into acco~~nt  include : 
(a) the nature of the administrative proceeding: whether 

it is investigatory or adjudicative : 
(b) the precision with which the statute establishing the 

agency sets forth its substnntive powers ; 
(c) experience with the agency concerning contests of its 

powers ; 
(d) t.he necessity or desirability of eliminating the court as 

s middleman for purposes of etliciency ns opposed to the protec- 
tion afforded by judicial control. 

Ultimate resolution of the powers of administrative ilgencies in this 
respect mould be n suitable project for inqniry by an agency such as 
the Administratiro Conference of the United States. 

5. Limitation on "Oflicial Proceeding."-The provisions of sub- 
section (4) (a), limiting the '.official proceedings" to d i c h  the offense 
applies, aro primarily intended to avoid nl;~king criininnl the de- 
fined noncompliance when it occurs in the myriad minor situations 
in which testimony is taken, unless a statute expressly says so or n 
court expressly orders it. The general definition of LLofficial p r o c ~ d -  
ing," being used for perjury, false statements, bribery, taniper~ng 
with witnesses, etc.. is deemed too 1)road for the criminal linbiiity 
created by this offense, presently prosecuted only as a contempt of 
court. (See the comment on proposed section 1349 a t  paragraph 1.) 
I n  nddition these provisions help serve the purpose of bringing over 
current sect,ion 192 of Title 2. which deals with contempt .of Con- 
gress, to Title 18, and of complementing the proposed provisions as 
to what constitutes nn authorized agency. 

6. Definition of 'LOficia7 Proceedi7q."-The definition of "official 
proceeding," in section 1342(4) (a)  differs somerhat from the general 
definition of that  term provided in section 109(v). 

The definition of an "oficial proceeding before Congress" in sub- 
section 1342(4) (c) is stated in langunge jident i a l  to present sections 
192 and 194 of Title 2 denling with contempt of Congress. The conse- 
quence is a transfer of the substance of 2 1T.S.C. $192 to Title 18. 

1. General Scope; Grading.-Proposed section 1313 makes it a 
Class A misdemeanor without lawful privilege to refuse to testify 
in official proceedin . Substnntirely, current law concerning congres- 
sional hearings (2 ~ S . C .  $5 19" 194) is preserved. (See paragraph 9, 
.tnf~a.) I n  the case of judicial proceedings (including gr'md juries) a 
specific criminal offense is created for situations heretofore dealt n-ith 



esclusively by contempt. The section also deals with refusals to testify 
in administrative proceedings, which arc presently subject to prosecn- 
tion in ditferent ~ a y s .  (See p:umgraph 3, i n j ~ a . )  

The draft by its terms does not create any new liabili* for refusal 
to testify : whether tlie witness may la\rfi~lly refuse to answer. will 
be determined by standards outside the section, such as tlie privdege 
against self incrimination or the mthority of the agency making the 
inquiry. 

Grading the oBense :is :i Class ,I misclem~anor is consistent vi th 
the Class A misdemeanor treatn~ent of phys~citl obstruction of goy- 
ernment functions in proposed sectiou 1301. Although no prescr~bed 
jail penalty is longer tlinn 1 year, current law is not uniform in tlie 
pe~lalties pro\-ided for refusals to testify in administratire proceed- 
mgs. (See Extended Sote A, injra.) There is no maximum for re- 
fusals to testify in  grand jury m c l  other judicial proceedings \diich 
are presently treated as co~ltempt. 1-nder present 2 l3.S.C. 8 102, 
refurnls to testify in congressional hearings are subject to a h e  of 
not less tlian $100 nor morc tlinn $1,000 and "imprisonment in n coni- 
nlon ji~il for not. less than onc ~iionth nor niore than twelve n-mnths," 
as we11 as p~mishment for ~ o n t e n i p t ~ ~  although the latter method 
l n s  not been used in recent yenrs. 

2. Refusal to  d m z c e r  Inquiry Before Ponqrcm: Section I 3 @ ( I )  
(a).-The purpose and effect of proposed subpnmgraplt (1) (a) of 
section 1313 is to transfer to Title 18 the pro~isions of 2IJ.S.C. 
5 I S ,  which, inter d in ,  make it an offense to refuse to answer 
"pertinent" inquiries in congressional The dmft  preserves 
the current tern1 "pertinency" in 2 U.S.C. $$ 102, 194 governing the 
propel. scope of inquiry in n c.ongressiona1 proceedillg because, to- 
gether with the concept of wlint is an authorized inquiry. i t  has been 
judiciillly consiclered in criminal cases.* There is no con~pelling 
reason to discard the developing body of 1:tn- on the subiect unless 
more precise standards ciin be recommended. Although other stand- 
ards hnve k e n  considered, s~ich ns "releranc?-," L'materialitp."  la\^- 
ful am1 proper." ccmnterial :tnd proper," i' they are either less preciw 
tlian "pertinenc~." which now has a juclicial history, or, at  least as to 
L ' r c l e ~ ~ ~ n ( - ~ "  or 'bnlateri:~litv," Icss aapproprintc than "pertinency," 
because 6f tlie ab.s~nce of 1 ~ 1 1  dc~tineci issues in 21 legislative hearing ns 
compared to a judicial proclrecling. 

"See Jtrntel~ v. MacCrackor, 294 1T.S. l25 (193.5) ; cf.  Barry  r. Gnited State8, 
259 T.S. -797 (l92n). for  nn instnnce of the use of arrest IQ- order of the Senate 
to Iminr a witness before the Sennte. 

* Scc 0180 proposed sections 1341)(1) and lMS(4)  defining congressionnl in- 
quirr nrlcl estnhlishing n certificnlion ~~rocedi~re .  

"Src tliscussiou and considprntior~ of cases in Oofnck v. United Stafea,  384 
U S .  702 (1966). The mrnnlnl: of "pertinency" i~~cl i~ctes  "n spcitlc. properly 
nut l~oriz~i l  suhjrct of inquiry." Id .  nt 708. There is no :inthori@ t o  'expose tlw 
priratr nffnirs of indiridl~nls w i t l ~ o l ~ t  justification in terms of the fr~nctions 
of the Coneres." TTnfkin8 v. Unitctl S tafes ,  3.54 F.S. 178, 187 (1957). It is 
therefore clear thnt "the ol~riorw first step in determining whether the ques- 
tions nsked were wrt inent  to the sulrject under inquiry is to ascertain whnt 
tllnt sul)ject m-ns." Ruseell V. rn i t ed  Strltea, 3&9 U.P. 549, iS3-759 (1W2). 
And. onre the subject of the inqriiry is clearly estnt~lishrd. the concept of p r -  
tinencs inclr~des jurisdiction to m n k ~  the inquiry ant1 relevance of the qucs- 
tions n.&ed. Id. a t  557-758, 

47 g . cr. r.a. N.T. REV. PES. TAW 8 315.60 (McKinne~ 1967) (criminal contempt 
of lepislnture) : "4. Refuses to nnswer nny nlnterinl nnd proper question." 



The notion that the offense be a continwed refusal to answer follow- 
ing a direction to testify codifies the requirement that the witness be 
clearly advised that the committee clemands an answer despite his ob- 
jection or refusal before he is deemed to hare committed an offen~e.'~ 
The draft proposes that the clirectkm also include n ~rarning that the 
witness' refusal may subject him to criminal proceedings opl contempt. 

3. Oficicu! Proceedifnga other than  f ongremiond IIea,rings: Section 
13&'(1) (b).-Paragraph (b) of proposed section 1343(1) deals 
with refusals to answer in official proceedings other than congressional 
hearings. Unlike paragraph (a) (megressional hearings), it does not 
attompt to  define the qua ity or nature of the inquiry by :I tern1 such 
n s  "pertinency." I n  addition, paragraph (b) requires that the refusal 
to answer be in violation of a judicial direction or order to nnswer 
where para raph (a)  merely requires the direction of the presiding 
officer, i.e.. t f le person presiding o-cer the congressional hearing. These 
characteristics of pnmgrnpl~ (b) lmre different implications for court 
proceedings and proceedings ancillnry thereto, for grand jury pro- 
ceedings and for administrative proceedings. 

(a) The requirement of a pdiciaZ order to anszcer.-'CTnlike the situ- 
ation presented by failure to appear or to produce infprnlation under 
a subpena served in advance, a witness asked a quest1011 is unable to 
utilize proceedings such as the motion to q u a d  in order to contest 
the va1iciit.y of the asserted obligation. The proposal's requirement 
that there be a judicial direction provides t.he witness with this op- 
portunity. Making the req~~irement esplicit. does not change current 
Inw, however, with respect to court proceedings or grand jury proceed- 
ings. lii n court. trial or henrin,rr, the judge mill rule on the question 
nncl direct nn answer. I n  grand jury proceedinm the Supreme Court 
hns held there is no contempt until n judge d~rects the witness to 
ans~rer.'~ The prorision would also nlake no change with respect to 
ancillary proceedings such as esaminntions before trinLsO 

A special problem is presented by refusals to testify before United 
States magistrates and referees in b:~nkrugtcy. T'nder current law, 
contumacious conduct, inclucling refusals to testify. before a magis- 
tmte or  a referee in banknlptcy IS tried by a district court judge after 
certification of the facts by the magistrate or referee.=* S o  change in 
this procedure is contemplated in the revision of the crimin:d con- 
tempt provisions made by proposed section 1341. The specific ofTense 
of refusal to testify proposed here similar1 does not contemplate 
expansion of the powers of the magistrate, 8 onmissioner or referee, 
although their direction to testify, as presiding officers, is regarded 
as a sufficient consideration of the need for an answer and of R wpm- 
ing. .Judicial control over tllle penal consequences, llo\rever, is retinned 
by ~u?quiring ce~tification of the facts of violntion by a judge to a 

Bee E7azcr r. United Statre, x33 T.S. 147 (10.58) ; Enupak r. Unitcd stCIff28, 
340 C.S. 190 (1995) : Q~cinn r. I'nited Riatea, M 9  V.S. 1.Xi (1955). Sce also 
S l a ~ l c  r. Btnte 01 Ohio, 300 U.S. 289 (1961), npplfig to the Stntes the principle 
that the fourteenth amendment requires n clear disposition of the witness' ob- 
jeclions as  n precoudition to punisl~~nent. 

*Brou;n v. United Statea, 359 U S .  41, 49-50 (1959). where the Court stnted: 
When the petitioner first refused to answer the grand jury's questions, 
he was guilty of no contempt. He was entitled to persist in his refusal 
until the court ordered him to anmer. 

"8ceEtn. R. Crv.P.37(a). 
"28U.S.C.!J03U(d);llU.S.C. $69. 



United States Attollley as a concl'ition l>recedent to instituting prosc- 
cution. (See proposed section 1348.) 

Trcntnlcnt of refusals to answer in administrative hearings nl!l,en~s 
on its face to vary according to ~rhether there is a statnte mak~ng  ~t 
a specific offense or whether the ngcncy must seek the aid of the court b 
applying for and obtaining n direction to the witness to testi i" ? 'vhic ' I\-ould then mnke it an offense.= I n  practice the agencies virtua ly nerpr 
rely on a direct prosecution even if  their statutes permit it. Partly this 
may be because unprivileged refusals cnn usually be overcome by 
threatened civil contempt or c i ~ i l  sanctions, such as loss or suspensipn 
of license, etc. I n  :tddition, most such refusal-to-testi* statr~tes reqnl~e 
that the refusal be  willful.?' The Snpreme Court has indicated In 
dictum, that "willful" in this context in effect requires a direction 
from i1 col~rt to answer before the offense has been committed. In 
Federal Pomer CommiL c il~et~opolitan Edison Co., 304 U.S. 375, 
387 (1938), the Court stated : 

The qualification that the refusal must be willful fully pro- 
tects one whose refusal is made in good faith nnd upon 
grounds which entitle hiill to the judgment of the court before 
obedience can be compelled. 

Although this construction of "willfidly" ermits direct prosecution P of one who refuses to testify in bad faith, suc 1 a possibilit is illusory- L as, perhaps. the lack of such prosecutions indicntes- nu%, even 
for those witnesses whose urpose is to obtain delay through a vain 
trip to court, i t  should not ! e difficult to find arguable grounds meet- 
ing n good faith ~ t a n d a r c l . ~ ~  

On the question of ~ ~ h e t h e r  provisions permitting direct prosccn- 
tion should be I-etained, perhaps with improvements. or \vhether they 
should be repealed n~ id  all ,zdmmistrntire refusals should I>c prosea1t.n- 
blc only after n court order, the draft, on balance, supports the latter 
course. The policy stated in illetropolitnn Edison Co., mpm. and in 
the Administrative Procedure Act, 5 17.S.C. $ $ 5 5 5 ,  556, which only 
authorizes the agency to seek the aid of the court, reflects t.he view 
that the vnriety and number of reasons for a witness' failure to  re- 
spond to a question are so great that it is unfair even to subject him 
to prosecution, let alone the possibility of conviction, without a court, 
passing upon it. in the first instan~e.~' The task of sorting out "good 

a Sec Extended Sote A. in f ru .  
"Cf. 2:nifcd Strtfcn v. .lfrrrdock, 290 U.S. 3SJ (19.33). a prosecution for .'will- 

fully" refusing to answer a question by the Internal ~ e v e n u e  Senice, in which 
the Court held that  n refusal. although "intentional and without legal justi8cn- 
tlon," wns not "willful." if based on a good faith assertion of the privilege 
against self incrimination. 

The point is  sharply stated in R L IT Cafeferia c. dird. 60 F. Supp. 599. 000 
(E.D. Tenn. 1945) : 

The Board has issued a subpoena requiring the attendance of one 
of coniplninnnt's employees to nppear. produce records of complainant 
and testify before n panel of the Board. h statute of the United States 
peunlizes the failure of a witness t o  0be.r a lan-ful summons of a Board. 
If the n-itness fnils to  appear. he runs the risk of prosecution if the 
summons be a laKful one, that is, if the Board has jurisdiction over the 
business of the complninsnt. A citizen is not required to run that  risk, 
but may test the question in n proceeding .mch a s  this. . . . . [Plending 
a henring :IS to the correc3nens of the facts stated in the mniplnint, thin 
wit~wss should not be compelled either to t e s m ,  o r  to risk prosecution 
upou the exercise of his own judgment 2nd refusal to  obey the sutnmons. 



faith" from %ad frlith'? ref usals would be most appropriately one for 
the court, even in :L direct prosecution; and it must be remen~bered 
that we ale dealing with an act of onlission, not commission, and that 
the crime is in effect being created by the interrogator, not the legis- 
lahre. Alt.hough it nppears that agencies sometimes feel frustrated by 
the need to go to  court in order to have their proceedings go forward 
in orderly fashion, it is belierd that such occasional frustration 1s 
unnvoidablc if witnesses are to receive fair treatment. 

It should be noted that the person who fails to appear as a witness 
in response to an :~dministratlve snbpena does not receire tlie same 
treatment (see proposed section 1342) : he rimy be prosecuted directly 
even though his misbehavior is an omission and his crime has been 
created by whoever thought i t  desirable that he appear. The reasons 
why there is less concern about requiring thnt a court first order his 
appearance are: (a) the same subtleties do not exist in a requirement 
to a pear or bring documents, and to the extent that there may be a 
goo i excuse, an explicit defense is provided (b) there is usually time 
to complain about or contest the ~a l id i ty  of the subpena before the 
time the appearance or production is required; and (c) it is con- 
templated that direct prosecution will be authorized only for certain 
proceedings of selected ag~ncies.~5 

I f  i t  should be concluded that direct prosecution of adrriinistmtive 
hearing refusals shonld be permitted, the same sort of selective 
judgments should be made as to when the statute should npply, e.9.. 
adjudicative proceedings but not investi ntive proceedings, tlrid the 
bad faith element discussed in ~ e t r o ~ o ~ t o r l  Ediwn. swpm. should 
be explicitly stated. 

(b) Lazoful/ness of refwral to a?zszoer.-A1 tllough prosecutions for 
refusals in congressional hearings \rill be subject to the requireirients 
that it be "without Inwful privilege'' and that the injury be "per- 
tinent" ( p ~ r a g m p h  (a))  ,56 for d l  other official proceedings, \\-here 
the court must direct an answer, the requirement is thnt the refusal 
be tLwithout l i~nful  privilege." consideration \ms given to s ta t in tan 
explicit requirement that the question be lawful and proper. ns ew 
York does; 57 but that course was rejected because the issue is whether 

See the coniment to section 1342 at paragraph 4. supra. 
" Cf. I'ellin v. United States, 37-1 U.S. 109, lZ3 (1063) ; Sinclair v. United 

States. 270 U.S. 263, -29 (1929). holding thnt in n congressional hearing the 
witness n-ho refuses to answer takes the risk of riolnting 2 U.S.C. 102 if his 
good faith belief iu wrong a s  a matter of law. Cf. United Statre v. Uitrdock, 
290 U.S. 389, 307 (1033). discussing Sinclair, construing 2 T.S.C. $ 102 to in- 
volve two offenses, a default with respect to n s u b p n n  and a refusnl to answer, 
and concluding thnt "willfulness" was required with respect to a default. but 
not for refusal to answer. Howerer, subsequent Federal cases hare not recog- 
nized any distinction between the b ~ o  offenses respecting culpability and hare 
not recognized a good faith mistake of law a s  a clefense. See r.y., Mtocoli r. 
United 8fde8,  294 F. 2fl 207 (D.C. Cir., 1961), ccrf. denied, 366 U.S. 036 (1981), 
in which the Court stated a t  209: '.Yurdock has no application here [2 I-S.C. 
P l!E] . . . The elements of intent are  the same in both Oases [default and re- 
ftrsnl to answer]." Advice of counsel is no defense to default; bctt ace Toronmnd 
V. United Mates. 9s F. 2d 352. 85&-366 (D.C. Cir. 1938). cmt. dcnkd. 8CU LLS. 
03-1 (19%). suggesting that reliance on udrice of counsel rnight bt> a sufffcient 
defense against a charge of willful default. 
"N.T. REV. Pes. LAW 8 215.50 (McKinney 1967) ("contumacious and un- 

lawful refusnl . . . to  answer any legal and proper interromtory.") 



or not the witness has a privilege to refuse to imswer eren n proper 
question. such as the case of :t witness' assertion of his privilege 
against self incrimination. Tho draft thus leaves to judicial denlop- 
ment, nitllout further guidance, npplication of "unlawfully" to situa- 
tions where the qrlestion is so clearly im )roper or irrelex-ant or inl- 
niaterial or unc~enr tlrat an ;tnss.er r11ould not be compelled." Hope- 
fully this juclgnent will be ~nndo in the first instance, vhen the court 
is called upon to gire the direction to testify. 

It sl10uld be noted that tlie courts tocl:ty, in proceeding against 
refusals to testify as criminal contempts, may rely upon the culpability 
requirement. vontunmciously?' to avoid criminalizing good falth fail- 
ures to respond. That requireniclit lins not, been included in the draft 
h c a ~ s e .  if i t  is to be trmslatecl into something more precise, i t  ;vould 
Lo stated as a11 "intent to obstruct justice,'? i.e.,.an unlawful and ~nten- 
tional refusal to testifj- following a judge's d~rection to do so. How- 
erer, a refusal to ansvier witliout lawful privilege in defiance of a 
direction to do so corers tho sitnie conduct without introducing diffi- 
culties concerning culpability ("intentionally") and mistake of law 
with respect to the existence of a 1)rivilege. 

I t  is clear that refusals privileged under the fifth tunendment 2nd 
rules of evidence, e.g., aktorney-client pri~i1eg.e;~ would not be unlaw- 
ful, as  ell as refusals to  answer inquiries in an administrative pro- 
ceeding outside tlie statutory :~utliority granted to  the agency. Whether 
irrelerant or inmaterial or  lian~ssing questions can l a d u l l y  be met 
with silence or refusal is not clenr,BO particu1,zrly in grand jury pro- 
ceedings, vherc tlie judgments on these questions are prosecut ire rather 

" gee note 60, infra. 
See Grctsky v. Miller, 160 F.  sup^. 914 (D. Mass. 1958). fo r  a case involving 

the nttornepclient pririlege in  a proceeding commenced by a summons from the 
Internal Revenue Serrice. 

-Current law is unclear on nThetlier irrelevancy of a question i n  a judicial 
i~roceeding is a proper ground for re f r~ml  to  obey a n  order to  answer. I t  could 
be argued i t  i s  not misbeharior under 18 U.S.C. 5 401(1) but disobedience of an 
order under 18 U.S.C. 0 401(3). C;rirtli,r v. United S l a f e ~ ,  198 F. 2d 610 (9th Cir. 
1932)), may hold thnt refusal to  answer iln immaterial question cannot be con- 
tempt; but see I-nifed Sta les  v. Barker,  ll F.R.D. 421, -1LT-423 (S.D. Cnl. 1951) 
(contenipt for  refuwl to  answer on grounds of improper e m s  examination: 
clefendant's "remedy was to  appeal and not to openly and brazenly defy the court's 
order and authority.") See a180 Faicick d i r f l e z  Co. v. r-nifcd Electrical. R. cl: Jf. 
Wks..  92 S.E. 2d 431, 4% (Ohio Ct. App. 1%0) : 

[A] witness, or n party and a witness who a r e  identical, cannot be per- 
mitted to refuse to answer a qucslioii on the ground that i t  is irrelevant. 
To declare a rule to the coutrnrg that n witness could decide for  himself 
upon the relevancy or competency of a question, against the opinion 
of the judge presiding, woulcl be suln-ersive of all order in judicial pro- 
ceedings. The rights of the  litignnts a r e  p ress red  n e  an erroneous 
niling by the trial judge througli the process of asserting prejudicial 
error on appeal : 

United States r. United States Dfsfr ic t  Corcrt, 238 F.  2d 713 (4th Cir. 1956). 
w r t .  dolied,  332 1T.S. 9S1 ( l%ii)  ( ~ r r ~ n t l  jury) ; Hrtbec-Tmdo Cot-p. v. Gltarco 
Mfg. Co.. 1.56 F. Supl). 6fX. ,589 (S.D. N.P. 1957) : rllIe?~ Bradley Co. v. Local 
Union  SO. 3, F. Supp. 769 (S.D. XY. 1930) (objections to relevancy  nus st be 
rtrised when offered in eridence). Htrt cf. Oceanic Trampor t  Co. r. dlcoa Steunt- 
ahip Co.. F. Supp. 160 (SB. S.T. 1 0 3 )  (admirnlty arbitration pmceeding; 
motion to punish for contempt denied for refusal to produce without court order 
where court found matters not "material" o r  "even relevant evidence.") 



than j~~c l ic ia l .~~  As noted, the approach of the draft is to leave these 
decisions to judicial development in the context of specific cases. 

Despite similar difficulties, the "pertinency" requirement yas re- 
tained in paragraph (a) for co~~gressional Ilearings because: ( I )  there 
is n body of judicial construction of the term and its omission might 
imply an unintended change in the law in this respect; (ii) tliis is the 
only place in which the scope of the power of Congress to nsk questions 
will n p p z r  in a statute. It is possible to define the power of Con- 
gress elsewhere as a power to  make "pertinent" inquiry, delete the re- 
quirement of &'pertinenty' in paragraph (a)  and rely on refusnl "un- 
lawfully" as the basis for challenging the pertinency of :I question. 
Inclusion here, however, makes i t  clear that no change in the law is 
intended and that the matter under inquiry and pertinency are to be 
considered by the grand jury.62 

It remains to  be noted that in prosecutions for refusal to testify 
under proposed section 1343 and for criminal contempt under proposed 
section 1341, the defenses arnilable in cri~ninal prosecutions generally 
will a1w be applicable. Thus, an innocent bystander who becomes a wit- 
ness under conditions where he might endanger his life or the lives of 
loved ones if he testifies could rely on the defense of condwt otherwise 
justifiable to avoid greater harm under proposed section 608. This de- 
fense is not availnble, however, to a person who has IT d himself in 
that, position by virtue of his o m  illegal conduct." T 1'" e defense would 
also appear to be nrnilable in a ciril contempt proceeding. 

4. Eva.~ive Answers.-Consideration was given to making nn ex- 
plicit statenlent in the draft as to when answers guch as LLI don't know" 
or "I don't remember'' shonlcl be considered evnslve, :tnd tl~erefore con- 
stitute refusals to testify. The issue seemed to wnrrnnt consideration be- 
cause such nnswers, when false and while constituting perjury, are also 
sometimes tantamount to a refusal to answer becnuse the claim is so 
patently false the interrogator is not misled. Thus, the answer "I don't 
remember'' to the question whether the witness talked to anyone durin 
a brief recess just before resuming the stand is n \my of saying "f 
refuse to tell ou." Since there are significant differences between 
perjury and re&snl to testify prosecutions, e.g., pennltj, requirements 
of materialit and corroboration of single witness, the conditions for 
prosecution ? or refusal to testify. an attempt was made to draw a line 
between cases which should or could go one way rather than the other. 
The only line deemed useful was one that made all such answers per- 
jury. The final conclusion, however, is that some such cases could ap- 
propriately be treated as refusals and that it. is better not to deal with 
the matter by statute but to leave i t  to judicial development and prose- 
cutive discretion. 

a Whether there i s  any limit to a gmnd jnrfs power of inquiry or any power 
in the court to determine issues of relevancy i s  o p n  to serious question. Pre- 
sumnbly outright abuse would be subject to some control; but nee In re Qra t~d  
Jury  Proceedings. 4 F. Supp. 283 (E.D. P a  1933) ; United dtatcs  r. Lcdne, 267 
F. 2d 335 (2d Gir. 1959) : dpplicatbn of  Tezoa Co., 27 F. Snpp. 817 (I0.D. Ill. 
1 n y .  

See Raseell I: United Statea, 369 T.S. 749 (1962). 
"See ,  e.(i., Piemonte c United Statee. 367 U.S. 556 (lwl), wliere. in 11 crimi- 

nal conteulpt proceeding, the Court disregarded the drug seller's refuml to revenl 
his supplier on grounds that he feared harm to himsew and his family. 



5. Refusah to Assume the Poatwe of a Witness.-Refusal to be 
sworn or to  make other affirmntion or to take the v&ness stand are 
corercd by proposed section 1342, refusal to appear as a nitness. 
and not as refuml to testify uncler proposed section 1343. Although 
present law has construed refusals to testify as embracing this con- 
duct because there was no express provision describing it,a the draft 
reflects the view that this conduct is equivalent to a failure to appenr, 
both in its effect and the kinds of protections and defenses required. 

6. Defense of Timely Compliance: Section 134.9 (3).-The defense 
proposed in subsection (2)  is intended to encourage complianceP5 

1. General.-This provision deals with disorderly conduct in or near 
n place where an official proceecling is being conducted. It is concerned 
essentinlly with noisy types of behavior and applies to all official pro- 
ceedings. It covers conduct xhich mould be contempt of court under 
18 C.S.C. § 401-misbehnvior in the presence of or near a court-and 
makes such conduct n specific offensewith respect to all kinds of pro- 
ceedings. There is presently no counterpart to this offense in the Unlted 
States Code. 

2. Culpability and Grading.-Intent,iona disruption of an official 
proceeding under section 1344(1) is a Class A misdemeanor, whether 
or not the disorderly conduct occars nithin the proceeding room-it- 
self. Thus, if noisemaking is intended to interfere with the proceeding 
and has that effect (or constitutes an attempt to do so, under the at- 
tempt provisions), it is punishal~le even though it occurs at some dis- 
tance from the building in ~ h i c l l  the proceeding is held. Intent and 
effect are the elements. rather than any arbitrarily defined area. 

It. is believed that reckless but unintentional disniptions, even 
though they may have the same effect, should not genernlly be re- 
garded as criminal, e.g., horseplay in the corridors, pile-driving for 
a new building next door. Remedies other than criminal prosecution 
should be sought for such interruptions. An exception is made, how- 
ever, in subsection (2) of the proposed provision for reckless but 1111- 
intentional disruptions in the proceeding room itself.* This provision 
should back up the authority of the presiding officer to maintain 
quiet and order in the proceeding room. It is more likely to prove 
useful in congressional and adrninistrntire contexts than in court- 

" See, r.g. Eialer o. United I tates. 170 F. 2d 23,280 (D.C. Cir. 1948). 
ffi See the comment on proposed section 1342 a t  paragraph 3. 
*The text refers to  section 13t1(2), ns originally drnfted : 

( 2 )  Reckless Hindering. A person is guilty of a n  infraction if he reck- 
lessly hinders nn official proceeding by noise o r  violent o r  tumultnons 
behnrior o r  disturbance in  the pre~ence of n court or other agency con- 
ducting such proceeding, nfter Iwing authoritntirely notified his s u b  
stnntinlly similar conduct i~ hindrrlrig such proceeding. 

The Study Drnft changed the grading and deleted the limitation. "in the pres- 
ence of n court o r  other ngency conducting such proceeding." The offense de- 
fined in the Tentative Draft  merely offered n counterpart to  contempt: the 
 stud^ Drnft defines the offensire conduct more broadly thnn that  which would 
be subject to  contempt. The change in grading. regardless of which definition 
of the offense is  adopted, is  designed to encourage pro.wution a s  n specific of- 
fense in lieu of punishment a s  contempt. 



rooms, since the courts can still resort to criniinal contempt. Use is 
somewliat, circuinscribed by the requirement that :ui tu~tliorit.tlti\-e 
\\-anling first be given: but t l i s  does no more than makc espllcit a 
condition which is likely to be self imposed in all cases of rcv1;less lnis- 
behavior. This offense has been proposed as an infraction becnuse 
it deals with ~eckless conduct. eren nftm a warning. Knowing dis- 
obedience would constitute an intentional obstruction under sul)sec- 
tion (1). 

3. Disoderly Conduct Definition.-The definition of the offense 
embodies :L definition of disorderly conduct \\-hich is dcsigned to 
cover disturbances or noises which hinder the conduct of :I proceed- 
ing. The 1:inguag.e has mixed d e r i ~ a t i o n . ~ ~  The Sew York statute re- 
qnires that the conduct directlr tend to disrupt a proceeding, a qual- 
ification commonly mentioned in coi?t$mpt cases. Since it is not clear 
what is meant by this requirement, ~t 1s not used in the draft. What- 
ever limits on power it conuotes are accomplished by: (:I) niakinp 
1-iolntions subject to the ordinary c~iminal process: (11) requiring 
that the conduct constitute n. hindrance: (c) rcqumng either an intent 
to hinder under proposed s h e c t i o n  (1) or continnecl niisconcluct 
which hinders after ~ ~ a r n i n g  under subsection (2). 

DEBIOSSTRATISG TO IsFL~ZENCE J ~ I C I A L  PROCEEDISGS : SECTIOS 1325* 

1. Backgtlorrnd; Genera7 Scope.-Proposed section 1325 will carry 
forward an existing statute, 18 T.S.C. $1507. substtnitinlly in its 
present form in order to circumscribe the use of clemonstrations to 
~nflucnce jnclicinl proceeclings. The purpose of such :L provision, as 
stated by the Supreme Conrt. in upholding the constitutionality of 
an identical State provision, copied from the Federal stjtiilute, is not 
only to protect. judicial proceedings from sncll influence but :llso to 
nroicl tho appearance that judicial determinations are n. product of 
intimidation. 67 The Federal statute resulted from action by the du- 
dicinl Conference of the lTnited States in 1949 (prompted by the 
picketing of Federal courthonses by partisans of the defendants clnr- 
Ing trials involving leaders of the Communist Party) nncl n-:IS en- 
dorsed by the American Bar Association. nulnerous State and Iwnl 
bar associations, and others. Gs Although there l ~ n s  never been :1 Fecl- 
era1 prosecution under it. the law has existed as n potential back-stop 
to or substitute for local law enforcement. 

Some of the changes in the draft from existing law reflect the fact 
that other provisions of the proposed new Code will make Cl:~ss -1 
misdemeanors of intentional physical obstrnction of a government 
funct.ion or administration of Ian (proposed section 1301) and of dis- 
orderly concluct (noise. etc.) affecting judicial proceedings. (section 
1344). and will deal with conduct. whether picketing or some other act. 
if it constitutes a threat made to hfiuence the testmony of a witness 
section 1321 (1) ). or a threat to infiuence the official actlon of a judge 
section 1866(1) (b) ), or a threat to induce a public servant to violate 

N.T. REV. PES. LAW # 215.50 (McKinney 1 9 0 i ) ,  and UODEL P~snr .  CODE # 2,502 
(P.O.D. 1982). 

*Section 1326 is included in the Obstruction of Justice con~ples of offenscs 
(se$ion 1321 et creq.) in the Study Draft. 

See Coa v. Louisiana. 379 U.S. 559.556 (1965). 
'" Id. nt 581662. 



a known le 1 duty (section 1366 (1) (c) ) , or a communicat.ion to i&- P ~ 
ence the o cia1 action of n juror or an effort to harass a juror (section . Thus the drnft makes demonstrating a Class R misdemennor 

ays), down from the 1 ~ e n r  maximum in 18 U.S.C. 5 1507, and ~ 
eliminates the specific intent to obstruct the administrntion of crim- 
inn1 justice, which did not figure in the Supreme Court decision in 
Cor on the stat.ute's validity ns did the intent to influence, which has 1 
been retained. 

2. Speci c Conduct; Area; Protected Peraons.--The language de- 
scribing t R e prohibited conduct, taken from existing law, can be 
faulted as not precise en~ugl~-''pickets,~~ '.parades," "demonstra- 
tions;" but it has been retnined not only because alternatives are not 
clearly better but because, in Cox, the Suprenle Court approved them- 
or, at least., explicitly approved "pickets" and "parades"-as not 
being too vague for constitutional purposes. The dangers from such 
conduct envisioned by the Court involved the notion of influence on 
courts by mobs or masses of people (there were 2,000 d e m o ~ t r a t h g  
in the Cox case) : but definition by numbers has its own unsnksfactoq 
features, cf. the riot provisions (sections 1801-1804). It is believed 
that the deficiencies in the terms used to describe the unlawful con- 
duct are balanced by the requirement of specific intent to influence 
a judge, etc., and by the prohibition's geographic limitation to  areas 
in or near the courthouse or residence, etc., of protected persons. 

One of the major problems in Cm resulted .from the statute's 
failure to  be more precise than "near" in describing the guarantee 
area. (A majority of the Court reversed the conviction because lt 
felt that a police officer had indicated to the demonstrntors that across 
the street from the courthouse \\-as not "near" within the meaning 
of the statute.) The draft borrows "200 feet." from h'ew York's statute 
denling with similnr cond~ict.~"t~ also borrows "displays a placard 
or sign, etc." 

The draft deletes "court officers" from the list of protected persons, 
e.g., clerks, marshals, jury commissioners. Since their duties are min- 
isterial, it is believed that they are entitled to no greater protection than 
other public s e r ~ a n t s  and, in any event, are not likely to be the persons 
sought to be influenced. ( In  Cox the demonstrators' purpose to secure 
the release of persons arrested the thy before and held in a jail in the 
courthouse was regarded ns directed at the judge who could order 
their release or fix bail, not a t  the jailer.) It should be noted that, by - 

retninine jurors in the protected class, the draft overlaps the prohibi- 
tion nga~nst harassment of them and communication with them with 
intent to influence (proposed section 1324) ; but such overlap is pref- 
erable to the problems which nliglit arise from their on~ission. 

* S.T. REV. PEA-. LAW g 215.50(7) (McKinney 196i). The Sew Tork statute. 
which describes the prohibited conduct more precisels than does the draft and 
is lin~ited to cases where a trial is in progress, does not require an intent to 
influence a judge. etc. : 

On or along a public street or sidewalk within a radius of two hundred 
feet of any building establiuhcd as  n conrthouse, be calls aloud, shoots, 
holds or displays plncnrds or sign8 containing written or printed matter, 
concerning the conduct of a trial being held in such courthouse or the 
character of the court or jury engaged in such trial or calling for o; de- 
manding any specified action or determination by such court or 
in connection with such trial. 



1. General Scope.-The elraft of section 1345 proposes that I-iola- 
tion of n court's major orders be a specific offense n-liich can be prose- 
cuted in the normal mnnner :IS n Class A misdeme:~~ior. but. :IS an dter-  
native. n-itliout x limit on lines. It tlins pnrnllels tlic proorisions of the 
cri~ninal contempt draft (section 1341) ~ ~ l l i c h  makes an exception to 
the general limit on summary contempt pmishnient for violation of 
such orders to permit scnte~ices up to 6 montlis in jail ancl unlimited 
fines. Remuse of tlie clup1ic:ttion. thrre :ire not likely to be many prose- 
cut ions uncler this sect ion anel perhaps it is not necesmy. It, is proposed. 
however, because it. clocs enable the courts to avoid tho extraorclinnry 
contempt. proceclnres and because. under the esception from court cer- 
tification as a prerequisite to prosecution where the rn i t ed  States is a 
11nrty,~O the ,Justice Departrr~ent and other clepnrtnients ancl indepen- 
clcnt. agencies together can exercise prnsccuuti~.e cliscretion, :IS they do 
HOW with respect to viol:~t.ioils of statutes anel regulations n-h~ch t4e 
other del~artment or inclepondent agency enforces. I n  addition, t h ~ s  
statute complements the propowl Class -1 rnisdenienilor for physiea? 
obstruction of pvermient  function or administration of law.:' 

2. Piolcrtin,~ of Agencg O~de~8.-Wllile there is no exisling general 
statute m:iking the riol:1tion of a guveninient agency's orcler 11 crime, 
there are several s~ich l)~.ovisions applicable to specified agencies' 
or~leis.~? The cnstomary practice, lio\~-ewr, is for a11 agencies--not 
only those that must do so-to seek penal enforcement. though  :L court 
order bsecl npon the agency procmchg so tlint a 1-iolation would 
corlstitntc criniinnl contelnq~t. Therc is some feeling that this is cnm- 
Lersome, wistefiil, and-becanse of the c1ela;v--son~etimes obstrnctive 
of the agency's purpose. wid that violation of any agency's specific 
order, at 1e:ist one that lias been adjudicated by the agency, should 
be n specific offense of gpern1 app1ic:ibilit~. 

Even without a statute tlhak n iah~s  violation of agency orclers a 
crime, there will be occasions when conduct will hecome criminal only 
after an agenc7 lias i ssnd a specific order. Examples would be \diere 
an agenc;v- has ~ssued a subpena or a drnft hoard lias ordered :I person 
to report for induction. Tliese. however, inrolve specifically described 
orders where the nature of the disobedience is h lomi  and its general 
gmvity assessed. 

I t  does not follow, lio\wver, that there should be a specific offense 
of general :tpplicability which gives the agencies porers similar to 
those of the courts. -igencies are not courts: and we are not rezz* 
to say that all their final orclers should be treated for criminal pur- 
poses as if they were. Mllctlier their specific orders should linre the 
force of criminal law will depend upon tlie agency hir-olvcd, the 
nature of tlie admhistratire proceeding, and nnture of the order and 
the conduct to which it is addressed. These are judgments \I-liich rre 
consider to be beyond tlie scope of the present draft. Wiien it is 
cleternliued that violation of R particul:~r :ipncy's specific orders, 
narron-ly defined, is to be :III offense, tl int  1:1w could then be tied into the 
proposed Code's regulatory offense 1)rovision (section 1006) or to its 
classific,ztion of offenses. 

'O See proposed section 1349. 
" See proposed sec*tioxi 1301. 
"9ce Estendect Sotrs B ant1 C:, ittfra. 



1. Prerepw'Gtm to Prosecution.--4 h i  tat ion on the prosecutive 
discretion of the 'linited States Attorney tuld the grand jury, is to 
retain in the courts and the Congressthe institutions offended by 
the violations--the power to determine when an alleged violator 
should be prosecuted for most of the offenses in the contempt groups 
of offenses. The court presently holds this power in a criminal con- 
tempt prosecution, either by initiating the proceeding or by signing 
an order to show cause. I t  is I)cliered appropriate to preserre this 
power when translilting traditional contem ts into specific offenses. 
W l e  i t  is not likelv that :I linitecl States &tomey would prosecute 
if the court infornlnrlg let it be known that n 1wosecution Kas unwar- 
ranted, there is insufficient reason to risk con1 lete independence of 
the prosecutor who nlay haw greater clificu 7 ty withstanding tho 
pressure from disgruntled litign~its or who rnay be the disgruntled 
litigant himself. 

Precedent for this prerequisite exists in the specific offense of con- 
tempt of Congress, set forth in 2 U.S.C. @ 192. 194. Although the 
language of 2 U.S.C. 8 19-1 is not clear as to whether certification is 
R condition precedent to initiating prose~ntion,'~ both custom and judi- 
cial decisions have trented i t  as 

It is clear that, when Congres.~ does certify a contem t to the Cinited 
States Attorney, he must present it to n grand jury. f ~ o t e  that he is 
not authorized to file nn information on his own. even though the 
offense is 1~ misden~eanor and it -\vaulcl ordinarily be xithin his power 
to clo so.) This r uircment has been preserved. 

While the con ?I ition precedent read into the congressional statutc 
has been borrowed for judicial contempts, i t  is questionable ~ h e t h e r  

'J Section 1% prorides : 
Certification of Failure toTestify : Omnd Jury Action. 

Whenever a witness summoned us mentioned in section lRf !  fnils 
to appear to testify o r  fails to  produce any books, papers, records, or 
documents, as required. o r  n-henever any witness so summoned re- 
fuses to a m e r  any  questiou pertinent to the subject under inquiry 
before either House. or any joint comnlittee established by a joint o r  
concurrent resolution of the two Ilouses of Congress. or nny committee 
or subcommittee of either House of Cmgress. nnd the fact of such fail- 
ure o r  failures is reported to  eitht*r House while Congress is  in session. 
or when Congress is not in session, a ~tatelnent  of fact constituting 
such failure is reported to and flled with the President of the. Senate 
or the Speaker of the Home, it s l~a l l  be the d i ~ t y  of the mid President 
of the Senate or Spenker of t h ~  IIoi~se, as  the case may 1w. to certify. 
and he shall so c e r t i f ~ .  the stntrinent of facts aforesaid under the 
scnl of the Senate or House. ns the case may be. to  the appropriate 
Cnited States attorney. whose dutr  i t  shall he to bring the matter 
before the grand jury for its action. 

"See In re Chapman, 166 US. 661. 667 (1897) ; United S f~ f t8  v. Dennis. 72 
F. Supp. 417, 422 (D.D.C. 1947) (fnilrire to comply with certiflcntion is  a matter 
of d e f e n . ~ ) .  Scc also T17ilson r. C'nitcd Ntates. 369 F.21 198 (D.C. Cir. 1966) (con- 
struing 2 1-.S.C. 8 194 to require 1111 rxercise of discretion by Speaker in certi- 
fying to United States Attorney when Congress not in session: consideration by 
entire House contemplated a s  pnrt of procedure) : Russell v. United States. 369 
0.8.749.755 el seq. (1902) (stating gmnd jury indictment is a necessary element 
for pro.wution under 2 Y.S.C. # IW). Xote that section 1349 reflects wibon. 
atcpra b~ uttthorizi~tg the Spenker or President of the  Senate to certify to the 
United States Attorney n contempt report filed when Congress is not in session. 



the duty to prosecute sliould also apply in judicial situations. The pos- 
sibility tlint i t  should is reflected in the portions of the draft dealing 
with certificatiors which include *.a recommendation that. n prosecution 
be institoted.?' I f  it, is not. adopted, the r n i t e d  States Attorney could 
still exercise prosecutire discretion not to proceed, and might well clo 
so where the contnmucious conduct was favorable to his cause. I t  is not, 
recommencled. however because tha court still retains its cmtenipt 
power, even though curtailed in the penalty available, nncl the prosecu- 
tor's discretion can serve as  i1 brake on the vindictive 'udge. 

The certification proceclure is applicnble to all o h enses i n d r i n g  
court proceedings, except contempt (section 1341) and soliciting ob- 
struction ( proposecl sect ion 1 3 6 )  ;'"it applies only to refusids to np- 
pear (~woposed section 13-C.2) or to testify (proposed section 1343) 
when grand jury proceedings are involved. Both the clistinction :1nc1 
the p a n t ,  of power is in :iccord d t11  the philosophy uliderlying Brown 
T. United ,Sf&@, 359 1J.S. 41.49 (1959) : 

-1 gr:ind jury is clothed ni th great independence in Inany 
areas, but remains an appendage of the court, powerless to 
perform its investigatire function without the court's aid, 
beciirise powerless i tsel f to comld  the testimony of ~vitnesses. 
I t  is the court's process which summons the witness to attend 
and give. testimony, :lnd it is the court u-hich nil~st compel 
n witness to testify if, after appearing, he refuses to do so. 

Judicial control over initiation of prosecution for  disruptire conduct 
(proposrtl section 1344) in grand jury proceedings is not part of pres- 
ent l av  nor cnn the court. perform H liseful function in slich cases. 

2. Section 1@$(5) : F&hre to Certify (1.9 ni Defense.-A failure to 
comply wit11 the certification requirements is made a matter of de- 
fense in subsection (5). This continues current law when congressional 
certific:ition under 2 1i.S.C. S 194 is in~ol red . :~  Recause it is a defense, 
complinnce need not be alleged in the indictment o r  information. This 
avoids possible prejudice to the defendant from the jury's knowledge 
that n ji~clge or  Congress has decided the defendant's conduct war- 
ranted prosecution. Also to :iroid this possibility of prejudice, the pro- 
vision requires the court without a jury to decide the issue unless the 
defendant elects to present it to  the jury. 

EXAMPLES OF SESTENCES 

FOR 

CRINISALCOhTF,JfPT OF COURT ORDERS USDER 18 TJ.6.C. SECTIOS 101 (3) 

A. Orders Entered Pursuant to Regulatory Statutes ; Enjoining Tiola- 
tions : Enforcing Agency Orders 

( 1 )  171. ye Debs. I58 1-.S. 564 (1898). 
Violat ion of order restraining rnilrmcl workers from forcibly ob- 

structing interstate commerce and carriage of the ninils and con- 

=For a tliscusion of the solicitation offense, see the discussion of section 1346 
in the rolnment on section 13'21. 

"See  I n  re  Chaptnnn. 168 U S .  G61. 067 (1897) ; United States r. Detlnis. 72 
F. Supp.417, -12 (D. D.C. 1947). 



spiracy to  so obstruct. h sentence of 3-6 months was not discussed 
by the Supreme Court, which held the United States has the power 
to keep interstate commerce and the mnils free from obstruction rind 
that it can do this not only thi~ougl:l1 criminal prosecution but also by 
injunction a inst acts (whether or not such acts a h  constitute n 
crune) DunisRble bv contemot. 

(2) ' h t e d  s t a t 2  v. ~n i tGd  iif h e  Workers, 330 U.S. 258 (1947); 
I I Violation by union and its president of temporary restraining I 

order (in effect until hearing on preliminaq injunction in declaratory 
judgment action could be had) enjoining union from terminating, by 
strike, employu~ent agreement with United States which had control 
of coal mines. Holding that the Norris-LqGuardia Act did not prohibit 
the issuance of the preliminary injunction, the district court found 

I 

the union and Imvis guilty of civil and criminal contempt and fined 
them $3,500,000 and $10,000 reslxctirely. It also issued a preliminary 
injunction. The Supreme Court held that the Norris-LaGuardia Act 
did not apply, but even if it did defendants r e r e  bound to obey the 
T.R.O. untd such time as the court could hold a hearing to determine 
its jurisdiction to issue an injunction. The District Court has power 
to preserve existing conditions while it is determining its o m  au- 
thority to p a n t  injunctive relief. 

The majority held that it was proper for the District Court to find 
the defendants guilty of both civil and criminal contempt, and that 
the facts warranted the $10.000 fine against Lewis for criminal con- 
tempt. But the judgment against the union was excessive. Only a 
$700,000 punitive fine is warranted: the other $2,800,000 is coercive 
and is to be paid only if the union cannot show full compliance with 
the law's mandate within fil-e (5) days. 

See ah0 Enited Uine Workers r. United States, 177 F. 2d 29 (D.C. 
Cir.), cert. denied. 338 U.S. 871 (1949). (For violation of T.R.O. 
during period until hearing on xeliminnry injunction could he held, 
fines for criminal contempt of !$1,MO,OOO for union and $20.00 for 
Lewis, being twice the fines authorized the year before by the Supreme 
Court, were not escessire.) 

(3) Prank v. United States, 384 F. 2d 276 (10th Cir. 1967), 
aff'd. 395 US. 147 (1969). 

Defendant was convicted, without a jury, of criminal contempt for 
disobeying a permanent injunction, which had been obtained in 1952 
by the SEC, restraining him from using the facilities of interstate 
commerce to sell certain oil interests without a re istration statement 
(in violation of the Securities Act of 1933, 15 &.c. 9'7f(b)). Im- 
position of sentence mas suspended for 3 years and defendant mas 
placed on probation. Tho Court of Appeals rejected the argument 
that tho injunction was invalid because it enjoined acts that arc 
crimes (citing I n  re Debs. 158 U.S. 564 (1895) ), and also held that 
there WRS no right to jury trinl under Cheff I-. Schnackenberg, 384 
U.S. 373 (1966), because sentencc mas not imposed and defendant was 
placed on probation. The litter point was recently upheld by the 
Supreme Court (three Justices dissenting), which reasoned that 
persons convicted of any offense (except those for which the penalty of 
death or life imprisomnent is antllorized) may be placed on proba- 
tion for up to 5 years. and that though "[p]robation is, of course, a 
significant infringement of personal freedom . . . i t  is certainly less 



onerous a restraint, t.11an jail itself." Fmnk v. U & e d  States. 305 K-.S. 
at 151 1969). > (4) 12 7.e Ho?7and Fzownce C'o.. 341 F.  Bd 548 (7th Cir.), cert. 
denied, 381 U.S. 924 (1965). 

Violation of an orcler of tlle Circuit Court directing compliance 
with an F T C  c ~ s e  and desist order against various unfair trade 
practices pending review of the order by the Court. The company 
was convicted of criminal contempt and filed $100,000 plus costs: 
its presiclent was guilty of 

;lidin% 

and abetting in some of the rioln- 
tions and renlxndecl to the custo y of the A t t o r n e ~  General for In- 
p~isonment for R rnor~t~hs : two other ofliceis r e r e  fined $500 and, in 
the e ~ e n t  of default, remancled to the custody of the -1 t torne~ General 
until the h e  ITas paid or until they were othernise discharged by 
law. 

(5) Goldjhe T. U:r,~ifed Stntes, 268 F .  3cl 041 (1st Cir. 1959), cert. 
denied. 363 V.S. 812 (1960). 

Refusal of the president of a compang and an employee thereof 
who had actual control of the conq~tny's books to obey an interim 
court order enforcing an I R S  aclministrativc subpena clirecting the 
officers of the company to produce certain records at the IRS office. 
Sentences for criminal conteinpt, of 3 montlls (president) am1 10 
days (employee) were upheld. "These sentences, whicli, if anything. 
err on tho side of moderation, are justified ancl well within approved 
limits. . . . We find no abuse of discretion." 268 F. 2c1 at 947. 

(6) Brody r. United States. 2-43 F. 2d 378 (1st Cir.), ce7.t. denied. 
354 T-.S. 923 (1957). 

Refusal to submit statenlent under oath in ol~dience to court order 
enforcing an IRS sunmons. A con~iction of criminal contenipt for 
wliioh n 1 year sentence was imposed was affirmed, but tlle appellate 
court. did not discuss the sentence. It. noted, liowerer, thnt while t111e 
defendant could have been prosecuted for fnilure to obev the sum- 
mons. wliich would .11a1-e been clo~ie only t l~rongh regular criminal 
chm~nels ~ i t h  the right to jury trial, he conld not have been punished 
for a contempt of court for his failure to obey the IRS summons. 

('7) Ftzited Strctes I-. Scltine. 260 F. 2d 552 (2d Cir. 1058), cert. 
denied, 358 1T.S. 931 (1950). 

Violation of divestiture and certain injancti~-e pm~-isions of a con- 
sent. antitrust decree. Conl-ictions of criminal contempt resulting in 
fines totalling $73,000 imposed on sereral coq>orations and incli~iduals 
were uphelcl without discussion of the sentences. 

( 8 )  Uwited States v. dbe&tlr. 165 F .  2d 713 ( M  Cir. 1948). 
Violation of injunction restmining defendant from beginning or 

continuing to use tin in violation of a T a r  Production Board General 
Preference Order. A conviction of criminal contenlpt was upheld, 
including the sentence which was not stated. IXsposition of a cit-11 
fino not shown to be related to dilrnwes v a s  error. and the case r a s  

C 

remanded on this point. 
( 9 )  Xoo13e r. United Stotes. 150 F .  2d 823 (10th Cir.), cert. denied, 

326 l7.S. 740 (1945). 
Violation of a temporary injunction against selling cars in excess 

of the OPA ceiling price and offering cars for sale without having 
attached price tags reqnirecl by Regulations. h h e  of $5,000 im- 
posed upon the criminal contempt conTiction was upheld by the Tent11 



Circuit against the charge that it vins excessive and unreasonnbly 
burdensome, hence constituting an abuse of discretion. The court 
said that to deliberntely riolate the Regulations then~selves constitutes 
a serious offense, RS it impedes the mar effort, ' ' ~ l u t  to wilfully and 
intentionally hold in conten~pt the solemn judgment of a court en- 
joining such violations until the final hearing could be held [mns] a 
more serious offense. Such conduct breeds disrespect for lawful nu- 
thority and brings gorernxnent into dismpute." 150 F. 2d a t  325. 
The court noted that ~f the defendant had been convicted in a criminal 
proceeding he could have received a sentence of $-20,000 nnd 8 years' 
imprisonment, and nlso the sentences for contempt m the following 
cases : 

Rapp T. United States, 146 F.  2d 548 (9th Cir. 1944) ($1,500 
and 90 days for violation of injunction restraining receipt of 
rent in excess of the ceiling price) ; 

United Stafes v. Lederer. 139 F .  2d 861 (7th Cir. 1943) (1 
year and 1 dny for violation of preliminary injunction against 
selling at g r a t e r  than ceiling price upheld) ; and 

Huffman v. United States, 148 F.  2d 913, W (10th Cir. 1945) 
($1,000 for 5 violntions of IL preliminnry injunction). 

(10) Carte?. r. United States, 135 F .  2d 858 (5th Cir. 1943). 
Violntion of temporary restraining order against interfering w-ith 

a certain business by boycotting, picketing, etc.. issued for the period 
during which the court was determining whether i t  had jurisdiction 
to hear the case. The majority helcl thnt it mns contempt to disobey 
the T.R.O. which preserved the status quo pending the jurisdictional 
decision, even though the decision was thnt there was no jurisdiction 
and even though i t  would not be contempt to violate a permanent 
injunction issued by a court wllich was without jurisdiction. (On 

, the sentence was set nside and the case remanded, since the 
statute rBheari12' oes not authorize both a fine and n term of imprisonment). 

(11) United States v. Custer Channel Wing Corp., 247 F. Supp. 
481 (D. hfd. 1965), afd, 376 F.2d 675 (4th Cir.), cert. d m b ? ,  389 
U.S. 850 (1967). 

Corporation and individual convicted of contempt for violation of 
nn injunction against selling securities in violation of the 1933 Act, 
15 U.S.C. 5 77d, were sentenced to $5,000 and one half of tho costs and 
183 days and one half of the costs respectively. 

(12) Umrted States v. SchZicksup Drug Co., 206 F. Supp. 801 (S.D. 
Ill. 1962). 

~ io ln t ion  of tempornry inj~nct~ion restmining the introduction of 
certain drugs into 1nteistat.e colninerce in violntion of the Food and 
Drug Act. The company was finot1$250.00. 

(13) United States v. Brotherhood of R. R. Trainmen, 95 F. Supp. 
1019 (D.D.C. 1951). 

-4 $50,000 h e  was imposed upon the union for criminal contempt 
in violnting a temporary restn~ininp order ngainst a walkout (as 
well as n civil judgment in favor of the United States of $25,000 for 
the costs of the suit), the court recognizing thnt the acts constituting 
the contempt were participated in only by h u t  10 percent of the 
nlembership of the union. 

(14) United States r. Afzmay, 61 F .  Supp. 415 (E.D. Mo. 1945). 
-4 city health officer was convicted of contempt of n court order 



requiring him to permit an OPA inspector to inspect food loclrers in 
tho city. I l e  was sentenced to commitment to the custody of the Attor- 
ney General for imprisonment for a period of 30 days, execution of 
the sentence to be stayed during his p o d  behavior. 

(15) United S t d e s  I-. R &. TT Sports~cear, 53 F. Supp. 785 (E.D. 
N.Y. 1943). 

Disobeclience to decree, entered pursuant to stipulation that defend- 
ants had violated the Fair Labor Standards Act. restraining defendants 
from paying less than the mi~inn!irn wage or employing employees 

a ion. for hours longer than those author~zed, mtllout proper compens t' 
Fines of $1.000 and $500 were imposed on the corporate and individual 
defwcli~nts, but no jail terms rrere imposed, since the Act provides 
that no person shall be imprisoned for first offense. 

B. Orders Entered in the Course of Civil Actions 

D z m  v. Cnited States. 388 F 2 d  511 (10th Cir. 1968). 
onviction of an attorney of criminal contempt for violating a 

temporary restraining order issued by the Federal district court 
agamst prosecution of a State court action. 'L'he appellate court held 
that the T.R.O. was invalid a d  remanded the contempt case for re- 
consideration in light of the invalidity of the order: while criminal 
contempt does not depend on the validiQ of the T.R.O. (even ~f not 
appealable) , it is appropriate to remand where the court convicthg of 
contempt proceeds on the assumption of raliclity of the order. (Don- 
ovom v. Dallas, 87'7 1T.S. 408 (1964), in which the Supreme Court 
ixmnnded for reconsideration the contempt convictions of :in attorney 
nnd others for violation of R State court order restraining prosecu- 
timi of n Federal action, was cited in this connection). 

(2) U?tited S t ~ t e s  r. illnmgm? 390 F. 2d 88 (6th Cir. 10(i8). 
Conviction of principal shareholders of motel property under section 

401(3) of Title 18 for interfering wit11 a receiver, appointed by the 
Feclenl court, of the assets of the motel \~h ich  was inrolrcd in :i Stnte 
court foreclosure action. The district court, imposed sentences of 60 
days and 10 days, saying: 

[The] acts of the defendants were intentional and did inter- 
fere with the receiver and his possession of the assets of the 
motel. The attendant publicity was not. beneficial to the motel 
or to  the receiver's operation thereof. Such interfelrnce with 
n receiver constitutes contempt of court.. (390 F. 2d at 91). 

The Sixth Circuit held that the sentences, while within per~nisdde 
lin~its of Federal law, were excessive and modified the sentences to 10 
days and 5 clays. comparing the allowable sentences under Ohio lnw. 

(3) United States r. Co,,ole. 365 F. 2cl 306 (3d Cir. 1066). cert. 
d&.ed. 385 V.S. 1025 (1967). 

Conviction of oficers and directors of corporation of criminal con- 
tempt for willful disobedience to temporary restmining order issued 
r)enclente litc in cix4 action. Fines ranging from $1,000 to $5.000 were 
imposed by the district court. The Third Circuit vncated the fines :lnd 
rcnianded 11-it11 directions that they be reduced by 90 ~xwcnt .  

(4) U?~itecZStc~tcs v. Garden Hmws, Inc.. 144 F. Siipp. (i44 (D.N.H. 
l9FiO). 



Conviction for criminal and civil contempt of president of and 
counsel for company involved in foreclosure action brought by United 
States; the court had ordered the receirer appointed by i t  to pay money 
to &he compn so that the company could pay certnin bills. The 
receiver p a ~ d  t i e money but the company did not pay the bills, nor 
did the president and counsel when so ordered. The court. said he was 
in violation not only of t.he court order (therefore guilty of contempt 
under 18 V.S.C. $j 401 (3) ), but also of misbehavior as an officer of the 
court in regnrd to a tranmotion so closely under the superrision of the 
court as to be an official transaction within section 401 (2). A fine of 
$400 plus costs was imposed for the criminal contempt. (The amount 
of t.he bills. $473, was ordered to be paid to the United States for the 
civil contempt. 

(5) Jwneau 2 p u c e  C q .  v. 1n.ternatimaJ L. d. TP. Union. 131 F. 
Supp. 866 (D. Ham, 1955). 

Violation of attachment order and garnishee sununons held to be 
criminal contempt of the court's process under 18 U.S.C. 401 (3). 

ESPORCEXEhT PROVISIOXS FOR CONDUCT RFXATEI) TO AD3fINIGTRA"I'nT 
PROOEEDINOS 

A. G e m &  Statute: Admin.2:strative Procedure Act, 5 l7J.C. 556 

8 555. hncilliary matters 

(a) This section ap liesz czccording to the provisions thereof, except 
as otherwise provided i' y t h ~ s  subchapter. 

(b) A person compelled to appear in person before an agency or 
re resentatire thereof is entitled to be accompanied, represented, and 
$vised by counsel or, if permitted by the agency, by other qualified 
~.epresentative. A party is entitled to appear in person or by or with 
counsel or other duly qualified representltntive in an agency proceeding. 
So far as the orderly conduct of public business ~ermi t s ,  an interested 
person ma1 appear before an agency or its responsible employees for 
the presentation, adjustment, or rleternlination of nn issue, request, 
or controversy in a proceeding, whether interlocutory, summary, or 
otherwise, in connection with :LII agency function. With due regard 
for the convenience and necessity of the parties or their represents- 
ttive6 and within a reasonable time, each agency shall proceed to con- 
clude a matter presented to it. This subsection does not grant or 
deny a person who is not a lawyer the right to appear for or  repre- 
sent others before an agency or in an agency proceeding. 

(c) P1.ocess, requirement of n report, inspection, or other investi- 
gative nct or demand may not be issued, made, or enforced except as 
authorized by law. A person compelled to submit data or  evidence 1s 
entitled to retain or. on payment of lawfully prescribed costs, procure 
a cop1 or transcript. thereof, except that in n nonpublic investigatory 
proceeding the witness may for good cause Iw limited to inspection of 
the official transcript. of his testilnony. 

(d)  Agency subpenas authorized by law shall be issued to a party 
on request and, when required by rules of procedure. on a state- 



mont or showing of general relevance and rensonal~le scope of the 
evidence sought On contest, the court. shall sustain the subpcna 
or similar process or demand to the extent that  i t  is found to be in 
accordance with the lavi. In  n proceeding for enforcement, the court 
shnll issue an order requiring the appearance of the witness or the 
productioli of the evidence or dnta witllin a reasonable t imy under 
penalty of pu~&mient. for contempt in case of contum:tcious +allure fn  
comply. 

(e) Prompt. notice shall be giren of the denial in whole or in part 
of a written application, petition, or other request of rtn interested 
person made in c o l ~ c t i o n  with any agency proceeding. Escept in 
affirming a rior demal or when the denial is self-explanatory, the 
notice shall k accon~panied by a brief statement of the grounds for 
denial. Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 385. 

B. Spm'fk Statutes 

(a) Typicnl stnt.ute : 7 U.S.C. 5 499rn. 

8 499m. Complaints; procedure, penalties, etc.-Investigation by Sec- 
retary of -Agriculture: inspection of accounts, records nnd 
~nemorancla ; pena l t~  for refusing inspection 

(a) The Secretary or his duly authorizecl agents slinll hare the 
right to i~~spec t  such acco~unts. records, and men~orm~cln of any com- 
mission merchant, dealer, or broker as may be material (1) in the 
investigation of con~plaints under this chap t~r ,  or (2) to thc deter- 
mination of ownership, control, packer, or State, country, or region of 
origin in connect.ion with com~noclity inspections, or (3)  to :tscertain 
whether section 499i of this title is behg conlplied wit 11, :~nd if :my 
such commission merchant, dealer, or broker refuses to permit such 
ins ection, the Secretary may publish the facts and circumstances 
an 1 /or, by order. suspend the license of the offender until p r n l ~ s -  
sion to make such inspection is giren. Tlle Swretary or 111s duly 
authorized agents shall have the right lo inspect any lot of m y  
porishnble agricultuml cormnodity coverecl by this chapter. nncl if 
any cmnmission merchant, dealer. or broker Baring ovinership of or 
control over such lot fails or refuses to authorize or allon- such in- 
spection, the Secretaq may, after thirty clays' notice :~nd an oppor- 
trinity for a hearing. publish the facts and circunlst:ulces and/or, by 
order, suspcnd thc license of the offender for a period n d  to exceed 
ninety clays. 

(b) Tho Secretary. or an?- officer or employee designated by him 
for such purpose, n~??  llolcl hearings: sign and issue subpoenns, ad- 
minister oaths, esnmmnc ~~itnesses, receive evidence, ; L I ~  r eq~~i rc  by 
subpocnn the attcllrla~lce nncl testimony of 11-itnesses and the produc- 
tion of such accounts, records. and rnemo~~andi~ ns may be rn:\terial 
for the determination of any complaint under this chapter. 



(c) I n  case of disobedience to a subpoena, the Secretary or any of 
his examiners may invoke the aid of any court of the United States in 
requiring the attendance and testimonj of witnesses and the produc- 
tion of accounts, records, and memoranda. Any district court of the 
United States within the jurisdiction of which any hearing is carried 
on may, in case of contumacy or refusal to  obey a subpoena issued to 
any person, issue an order requiring the person to appear before the 
Secretary or his examiner or to procluce accounts. records, and memo- 
randa if so ordered, or to  give evidence touching any matter pertinent 
to any corn h i n t  ; and any f nilure to obey such order of the court shall 
be punishe l by the court as a contempt thereof. 

(b) ITnited States Code provisions identical with or similar to T 
U.S.C. 5 499m, with significnnt variations in parentheses. 

.5 V.S.C. Sj 1507 ---------- 
5 V.S.C. a 5 8125, 81.26--- 

- C" loU.S.C.6 rrv ---------- 

15 U.S.C. 5 7Tuuu ------- 

Esecutire department, military depart- 
ment or Q L I I ~ ~ U  in which claim against 
United States is pending (judge or clerk 
of court issues subpena, can enforce 
obedience if witness neglects or  refuses 
to  a pear or testify). 

Civil 4' errice Comission. 
Labor Department (punishment as for 

contempt if ~ i t n e s s  neglects or  refuses 
to attend, or misbehaves during hearing 
or nenr plncc of hearing so as to obstruct, 
it). 

,lgriculture Department, perishable com- 
modit.ies. 

Agriculture Department, tobacco inspec- 
tion. 

.&rbitmtion (punishment for contem t if B witness neglects or refuses to  atten ) . 
13nnlrruptcy~ referees (punishment as for 

contempt if witness neglects or refi;ses 
to httend, or misbehnves during hear~ng 
or near place of hearing so as to obstruct 
it.) 

Federal Deposit Insuxxnce Corporation. 
Federnl Sa\-ings and Loan Insurance Cor- 

pornt ion. 
Securitks Exchange Commission, domes- 

tic securities. 
Securities Exchange Commission, trust 

indonturcs. 
Commerce, China Trade Act. 
Srnnll Husiness Adn~inistration. 
Tariff Commission. 
Treasury De artmen t , narcotics. 
Internntiona f Joint Commission, bound- 

: ~ r y  writers betwren Vnited States and 
Cnnadn. 



22 1T.S.C. 8 286f --------- International Monetary Funcl. 
22 TT.S.C. 5 1B.23--------- Foreign Clainls Settlen~ent Commission. 
25 TT.S.C, 8 374 ---------- Interior, Indians (enforced ,by 35 1i.S.C. 

3 24, Patents). 
28 V.S.C. 8 1783, 17% l- Subpella of foltign witness. 
20 l'.S.C. 5 a 161, 162---- Sat~onal Labor Relations Board. 
30 Ty.S.C. 5 475 ---------- Federal Coal Mine Safety Board of Re- 

ciew. 
33 U.S.C. $927 ---------- Labor Department, longsliore~nen's and 

workers compensation (punishment as 
for contempt if witness neglects or re- 
fuses to attend, or misbehaves during 
hearing or near place of hearing so as to 
obstruct i t) .  

35 U.S.C. 24- ---------- Patent. Office (punishment for contempt 
if witness neglects o r  refuses to appear 
or testify). 

38 U.S.C. 5 $3311, 3313-- TT&rans' Benefits. 
41 C.S.C. 8 39 ----------- Labor Department, public contrnots. 
42 U.S.C. 5 405 ---------- Social Security. 
+2 U.S.C. $8 2201 (c) , 

2281 ----------------- Atomic Enerp- Commission. 
4.5 17.S.C. 5 157 ---------- Sational Medi@ttion Bm~d,  milway labor. 
45 U.S.C. 5 363 ---------- Railroad Retirement Board. 
46 I'.S.C. 8 2.39 (e) ------- Coast, Guard. 
46 1T.S.C. a 5 826,828----- Federal ILaritdme Con~niission, co~nplnints 

against conui~on carrier 1)y wntrr. 
4(i 1-.S.C'. 8 1124--------- Federal Maritime Commission, nlercllant 

marine. 
50 I-.S.C. App. fi 2001---- War Claims Commission. 

(c) Criminal contempt proceeclings. 
12 IV.S.C. 3 2000h -------- C i d  Rights A d  of 1964. 

( 2 )  S T A ~  PROTIDISG FOR EXFORCEXEXT OF S ~ P E S A S  AND . 
ORDERS HY C O S T E ~ ~  A S D  CRDLIXAL PROSECU~TOS 

(a)  Typical statute : 17 U.S.C. 5 M .  

(e) For the purposes of this chapter the [Federal Tmde] Com- 
mission shall have the power to require by subpena the attendiince 
and testimony of witnesses and the production of all books. papers, 
schedules of charges, contracts, agreements, nncl documents relating 
to any matter under inrestigation. Witnesses sunmonecl before the 
Commission sllall be paid the same fees and mileage that are paid 
witnesses in the courts of the United States. 

( f )  Such :lttendnnce of witnesses, am1 t l ~ c  production of suc.11 clocu- 

' I'rovidrs specific. ~~enul ty  of $100,000 and costs of prosecution. 



mentary evidence, may be required from any place in the United 
States, a t  any designated place of hearing. And in case of disobe- 
dience to n subpena the Conimission, or tlny party to a proceeding be- 
fore the Commission, may invoke the aid of any court of the United 
States in requirin the attendance and testimony of witnesses and 

of this section. 
€ the prodnction of ooks, papers, and documents under the provisions 

C o h - n x m  

( g )  Any of the district courts of the United States within the ju- 
risdiction of which such inquir is carried on mny, in case of con- 
tumacy or refusal to obey a su g pena issued to any common carrier 
or licensee or other person, issue an order requiring such common 
carrier, licensee, or other person to :ippenr before the Commission ( p d  
produce books and papers if so ordered) and uive eridence touchmg 
the matter in question; and any failnre to otey such order of the 
court may be punished by such court as n contempt thereof. 

(m) Any person who shall neglect or refuse to attend and testi , 9 or to answer any lawful inquiry, or to produce books, papers. sche - 
ules of charges, contracts, ngreements, and documents, if in his poKer 
to do so, in obedience to the subpena or lawful requirenlent of the 
Commission, shall be guilty of s misdemennor and upon conviction 
thereof by a court of competent jurisdiction shall be punished by a 
fine of not less than $100 nor mo1-e than $5,000, or by imprisonment 
for not more than one year, or by both such fine and imprisonment. 

(b) United States Code provisions identical with or similar to 
47 U.S.C. $449, with penalty variations in parentheses. 
7U.S.C. $ 15 -------------- -kgriculture Department commodities es- 

change (enforced by 49 G.S.C. $5 12,46- 
48 ; $100 to $5000,1 year, or both). 

7 U.S.C. $222 -------------Agriculture De artment, stockyard deal- 
ers (enforcedlby 15 U.S.C. 85 46, 48- 
50 ; $1000 to $5000, 1 year, or both). 

15 U.S.C. $ 49,5O ----------Federal Trade Commission ($1000 to 
$5000,1 year, or bot#h). 

15 U.S.C. 8 78u *----------Securities Exchange Commission ($1000, 
1 year, or both). 

15 V.S.C. 5 79r ----------- Securities Eschnnge Commission, public 
contracts ($1000, 1 year, or both). 

15 U.S.C. §80a;-41 '-------Secnri ties Eschan Commission, invest- 
ment companies ~ 1 0 0 0 . 1  p a r ,  or both). 

15 U.S.C. 5 80b-9 '--------.Securities Exchange Commission, invest- 
ment advisers ($1000, 1 year, or both). 

15 U.S.C. § 717m2 --------- Fcdernl Trade Colmnission ($1000,1 year, 
or both). 

'Colpabil i~ for criminal prosecution 1~ fnilnre or refusal to attend nnd testify 
without just cause. 

'Culpability for criminal prosecution is willful failure or refusal to attend and 
testify. 



16 U.S.C. $ 825f2 ---------- Federal Power Conlmission ($1000,1 year, 
or both). 

22 U.S.C. $703 ----------- Service courts, friendly foreign nations 
($2000, 6 months, or both). 

26 US.('. 88 6420 (e) ------.Internal Revenne Sen-ice (enforced by 
642l(f), 64%(d). 26 U.S.C. g 760-1) ($1000,1 year, or both 
7602. and costs of prosecution). 

83U.S.C.$Q504,506 ------- Army, bridges over navigable raters 
($1000,1 year, or both). 

46 U.S.C. $652 -----------.Coast Guard (up to $100 for each viola- 
tion ) . 

47 U.S.C. 5 409- -----------Federal Cominznications Commission 
($100 to $5000, 1 year, or both). 

49 1T.S.C. $12 -------------Interstate Comn~erce Commission (en- 
forced by 49 U.S.C. $46: $100 to $5000, 
1 year, or both). 

49 T_'.S.C. 5 305 (d )  --------.Interstate Comnlerce Commission, motor 
carriers (enforced by 49 U.S.C. 46. 
SlOO to $5000, 1 year. or both). 

49 TT.S.C. $ 916 ------------Interstate Commerce Commission, water 
carriers (enforced by 49 G.S.C. 9 46. 
$100 to Sj000, 1 year, or both). 

49 U.S.C. $5 1472(g), 14SLCiril Aeronautics Board ($100 to  $5000,1 
pear, or both). 

50 U.S.C. $9 819, 824i-----Detention - - .  Review Board ($5000, 1 year, 
or both). 

50 U.S.C. App. $5 643a----.War Production Board ($15000, 1 year, or 
643b.l both). 

50U.S.C. App. $ 1152 '-----Xa\-y, Tar  and defense contracts ($10,000, 
1 year, or both). 

50 v.S.C. App. § 2155 ?----Defense Production Act ($1000, 1 year, 
or both). 

(a) 2 U.S.C. 5 212. Congress, contested elections. 
$212. Penalty for failure to attend or testify. Any person who, liav- 
ing been siunmoned in the manner abore directed. refirses or neglects 
to attend and testiQ, unless prevented by siclmes or unavoidable 
necessity, shall forfeit the sum of $20. to be recovered, with costs of 
snit, by the party at whose instance the subpena was issued, and for 
his use. by an action of debt, to any court of the l3nitecl States, and 
sl~all also he liable to an indictment for a misdemeanor, and punish- 
ment by fine and imprisonnlent. (X. $3. $116.) 

(b) 43 U.S.C. $ 104. District Land Offices. 
$ 104. Disobedience to subpena 

, b y  person d l f  ully neglecting or ref using obedience to such sub- 
pena, or neglecting or refusing to appear and testify when sub- 
penned, his fees httving been paid if demanded, shall be cleemecl guilty 
of a misclemeanor, for which he sllnll be punished by indictment in 

'Criminal proseclltiori is based on fact of contempt. 
' Culpability for criluinnl prosecutioi~ is n?llful resistance, prevention, etc. 
Culpnbiltiy for criminal prosecution is willful failure to perform. 



the district court of the United States or in the district courts of the 
Territories exercising the jurisdiction of district courts of the 
United States. The punishment for such offense, upon conviction, shall 
be tt fine of not more than $200, or imprisonment not to esceed ninety 
d y s ,  or both, a t  the discretion of the court: Pvovided, That if such 
mtness has been prevented from obeying such suibpena without fault 
upon his part he sllall not be punished under the provisions of this 
section. 

(4) ST.\TTXES R E Q ~ X G  CERTI~ICATIOS TO GRASD .JURY OF 
RKFGSALS TO APPEAR OR.'I'ESTIFT OR MISBEHAVIORS 

(a)  2 U.S.C. gg 192,194 Congressional investigations. 
$192. Refusal of \vitness to testify or produce papers 

E r e q  person who haring been summoned as a witness by the au- 
thority of either House of Congrcss to give testimony or to produce 
papers upon any matter under inquiry before either House, or any 
joint committee established by a jolnt or concurrent, resolution of the 
two Houses of Congress, or any committee of either House of Con- 
gress, willfully makes default, or \dlo: having appeared. refuses to 
answer nny question pertinent to the question under inquiry, shall be 
deemed guilty of n misdemeanor, punisllable by a fine of not more 
than 81,000 nor less thnn $100 :tnd imprisontnent in a common jail 
for not less than one  non nth nor nlore than twelve months. 
S 194. Certification of failure to testify; grand jury action failing 

to te-stify or produce records 
Whenever a witness summonecl as mentioned in section 192 fails to 

appear to testify or fails to prod~~ce any books. papers, records, or 
documents, as required. or whenever any witness so sunmoned refuses 
to answer any question pertinent to the subject under inquiry before 
.either House, or any jomt committee established b;r a joint or con- 
current, resolution of the two I-Tomes of Congress, or any co~mit tee  
or subconinlittee of either Housr of Congress, and the fnct of such 
failure or failures is reported to either House while Congress is in 
session, or when Congress is not in session, a statement of fact con- 
stituting such failure IS reported to and filed with the President of the 
Senate or the Speaker of the IToase, it shall be the duty of the said 
President of the Ser~ate or Spcnlwr of the TTonse, as the case may be, 
to certify. and he sl~all so certify, the stntement of f a d s  aforesiiid 
under the seal of the Senate or ITouse. a s  the case may be, to the ap- 
propriate 1-nitd State attorney, whose duty it shall be to bring the 
matter before the grand jury for its action. 

(b) Statutes enforced under 2 U.S.C. $5 192, 194: 
8 U.S.C. 5 1106 (g) ------.Joint. Committee, Inlrnigration and S a -  

tionnlity Policy. 
26 T.S.C. 5s 640-------- Joint Conmittre. Sa~ajo-Hopi  Indian 

Administ.rat.ion. 
42 TT.S.C. 5 2254 ---------Joint. Commit.te~, Atomic Enera-  Com- 

mission. 
(c) 31 1-.S.C. 229, prirnte c l n i n ~  pending Iwfore Congress. Master 

reports contumacious conduct to  nppmpriate T-Touse of Congress. 
(d) 50 1T.S.C. 8 f92(d)  (2),  ( 3 ) ,  (4), Subversive Activities Control 

Board. 



Hearing open to public: rights of parties; record and transcript of te3timony: 
failure to appear: penalt~ for misbehavior; jurisdiction of courts 

(2) Where an organization or individual declines or fails to appear 
nt a hearing accorded to such organization or individual by the Board 
in proceedings initiated pursuant to subseotion (a) of this section, the 
Road shall, nevertheless, proceed to receire eridencq make a determi- 
nation of the issues, and enter such order as shall be just and appropn- 
ate. Vpon failure of an organization or individual to appear a t  a hear- 
ing accorded to such organization or individual in proceedings under 
subsection (b) of this seclion the Board map fort.llwith and without 
furt.her proceedings enter an order dismissing the petition of such 
organizittion or indiridual. 

(3) Any person who, in t.he course of any hearing before the Board 
or any member thereof or any esaminer designated thereby. shall 
misbehave in their presence orso near thereto as to obstruct the hearing 
or the nclministrntion of the provisions of this subchnpter, shall be 
guilty of an offense and upon convicttion thereof by a court of competent 
jurisdiction shall be pumshed by n fine of not less than $500 nor more 
than $5,000, or by imprisonment for not more than one year. or by both 
such h e  and imprisonment. Whenever a statement. of fact constituting 
such misbehavior is reported by tho Board to the appropriate United 
States attorney, i t  shall be his duty to bring the matter before the 
grand jury for its action. 

(4) The authority, function. pmctice, or process of the Attorney 
General or Board in conducting any proceeding pursuant to the pro- 
visions of this subchapter shall not be questioned in any court of the 
Vnited States. nor shall an7 such court, or judge or justice thereof, 
have jmisdiction of any action, suit, petition, or proceeding, whether 
for declaratory judgment, injunction, or othem~se,  to question such 
authority, function. practice, or process, except on review in the 
court or courts having jurisdiction of the actions and orders of the 
Board pursuant to the prorisions of section 793 of this title, or vhen 
such authority, function, practice, or process, is appropriately call!d 
into question by the accused or respondent, as the case may bel m 
the court or courts having jurisdiction of his prosecution or other 
proceeding (or the review thereof) for any contempt or any offense 
charged against him pursuant to the provisions of this subchapter. 
(5) S o r a  STATUTES PROVIDISG CRIXINAL PESAI~~TES FOR R E P ~ S A L  TO 

h o v m ~  IXGPECTION OF OR ACCESS TO RECORDS 
(a) Typical statute : 7 U.S.C. $473. 
Section 473. Persons required to furnish information; request: failure 

to furnish ; false information 

I t  shall be the duty of every owner, president, treasurer, secretary, 
director, or other officer or agent of any cotton warehouse, cotton gin- 
ner., cotton mill, or other place or establishment where cotton-is 
stored, whether conducted as a corporation, firm, limited partnership, 
or indiridual. and of any owner or holder of any cotton and of the 
agents and ~-eprewntatives of an-y such owner or holder, when re- 
quested by the Secretary of Agriculture or bv any special agent or 
other employee of the Department of Agriculture acting under the 
instructions of said Secretary to furnish completely and correctly, to 



the best of his knowledge, all of the information concerning the 
p d e s  and staple length of cotton on hand, and when requested to 
permit such agent. or ernployee of the De artment of LQriculture to 
esnmine and classify samnples of all suc t' 1 cotton on hand. The re- 
quest of the Secretary of Agriculture for such information may be 
mitde in writing or by a risiting representatire, and if made in writ- 
ing shall be forwarded by registered mail, or by certified mail and the 
registry receipt or reeei t for certified mail of the Post Office Depart- 
ment shall k a c c e p d '  as evidence of s11cI1 demand. Any owner, 
president, treasurer, secretary, director. or other officer or agent of 
any cotton I\-arehoux, cotton ginner?., cotton mill, or other place or 
establishme~~t where cotton is stored, or any owner or holder of any 
cotton or the agent or representative of m y  such owner or holder, 
who, under the conditions hereinbefore stated, shall refuse or will- 
fully neglect to furnish any information herein provided for or shall 

'willfdIj- give answers that are false or shall refuse to allow agents 
&r em~loyees of the Department of Agriculture to examine or classi$ 
'shy cotton in store in m y  such c~stablishment. or in the hands of any 
owner or holder or of the agelit or representative of any such owner 
or holder, shall be lilts of n misdemeanor and. upon conviction 
thereof. shall be h e  f not less than $300 or more than $1.000. 

(b)  Statutes identical with or siniilnr to 7 ly.S.C. 5473, with penalty 
provisions in parentheses. 
5 U.S.C. 831L-------- United States employees questions relat- 

ing to serx-ice as an employee (forfeiture 
of nnnuity or retired pay) 

7 U.S.C. $473 ----------- Agriculture Department, cotton statistics 
($300 to $1,000) 

7 U.S.C. 5 503 ---------- Agricultnre. Department., tobacco statistics 
($300 to $1,000,1 year, or both) 

7 T7.S.C. 953 ---------- Agric~~lture Ilepiutment., peanut statistics 
($300 to 81,000,l Fear. or both) 

i 1'S.C. g 1373 -------- -%g~iculture De nrtment, adjustment of 

C 

P quotns (up to .,5OO) 
r U.S.C. $ 16+2 1-------- , lgric~~lturo Department, Internntional 

Wl~ent Market (up to $1,000 for each vio- 
Intion, in additlon to  existing penaltie) 

13 1T.S.C. 5 221 --------- Commerce, census questions applj i ly to 
self or family or far111 ($100,60 days, or 
bot 11) 

13 1T.S.C. $ 223 --------- Commerce, census questions applying to 
owners, proprietors. etc. of hotels. apart- 
ment houses, boarding or lodging houses 
(111' to GOO) 

13 T7.S.C. $ 2.4--------- Coniiiiel.ce. census questions affecting com- 
panies, businesses, reli '011s bodies, and 
other organizations (goo,  60 dayq or 
both) 

'Culpnbilitr for criminr~l prosecutio~~ is failure to make report. 



15 U.S.C. 8 1% (d)  Commerce, China Trade Act (up to $5,000 
for each violation) 

45 U.S.C. $228j(b)4, Railroad Retirement Board ($10,000 or 1 
228m year) 

VIOLATION O F  AGESCP ORDERS 

Administntive a ncics do not hare power to punish, by fine or 
imprimlnent, for E k e d i e n e e  to their lawful orders. The Supreme 
Court has even said that i t  viould be inconsistent with due process of 
law to invest them with such authority. Interstate Commerce Cornm'n 
r. Brimsm, 154 U.S. 447, 485 (1894). The power to  compel obedi- 
ence to agency orders is thus vested in the courts. 

As appears from Extended Kote B, supra, presently existin s ta tute  
p n c n l l y  proride for enforcement of agency subpenas and f k c t i o n s  
to testify in agency proceedings or to answer larrful inquiries therein 
by making disobedience a crirmnal offense, as well as by grant.ing juris- 
diction to the United States district courts to 'compel compliance 
throu h their own orders, and making disobedience to those orders 
punis k lable by the issuing court as a contempt thereof. Under the pro- 
posed dmft, such behavior will be punishable direct1 y as an offense (a 
Class h Jlisdemeanor) as well as, in some cases, n crimind contempt. 

Agency orders other than siibpenas and directions to testify or 
answer, on the other hand, cannot be described $norally as being 
punishable directly through criminal sanctions. E n  orccmrnt patterns 
vary fro111 statute to statute; in some cases, the statute requires the 
agency to obtain a court order enforcing its own order, disobedience 
to which is unishable as contempt of the court; in others, the 
stntute provi $ es for c i d  penalties in cases of disobedience to agency 
orders; some statutes combine district court enforcement by order 
with civil or criminal penalties by autihorizing both enforcement 

'Culpability f o r  criminal prosecution is refusal of access or hindering, ob- 
structing or resisting access. 

E.P., SEX orders under the Secnrities Act of 1933 (15 U.S.C. Tit) : ICC orders 
to pay damages (49 U.S.C. 5 16(2) ) : orders regarding consolidation and control 
of carriers (49 U.S.G. 8 6(8)  ) : orders other than for  the payment of money (49 
U.S.C. $16(12))  ; orders with respeet to conditions of License of motor carriers 
(49 U.S.C. f 322(b) ) : Fn: orders under Satural Gas Act (15 U.S.C. 5 717(s) ) ; 
FPC orders (16 U.S.C. 5 €Em (b) ) : Federal Home Loan Bank Board cease and 
desist orders (12 U.S.C. 5 14@(d) (3) (23) ) ; Federal Maritime Commissiori orders 
other than for  the payment of money (46 C.S.C. fg 826,825, 1124) ; SLRIJ orders 
(2f) U.S.C. g 160) ) : SBA cease and desist orders (15 U.S.C. g 687a ( f )  ). 

E.p.. various ICC orders (19 U.S.C. fg l (17)  (orders regarding car service) ; 
1 (21 ) orders requiring adequate facilities on extension of lines : 16(8)  orders 
unper section 3.13 or  15). 

E.g., various FCC orders (4'7 U.S.C. 5% 401 (orders other thau for the pay- 
went of money) . M i  (orders for thepayment of money), and 47 U.S.C. 65 203ie) 
(orders rnodifhng schedule of charges). 214(d) ordefs regarding establishment 
of adequate facilities) ) ; FTC cease and d d t  orders under the Clayton Act 
(15 U.S.C. 8 a), and Federal Trade Commission Act (15 U.S.C. g 45) ; (certain 
ordors of the Secretory of Agricultnre with respect to stockyard dealcw (7 
1J.p.C. f f  215,211,213). 

E.g.. SEC orders under the Investment Adviser8 Act (15 U.S.C. g g  80b--17 
(felony), ROIH(e) ) : Public Utility Holding Company Act (1.7 tJ.S.C. 85 79z-3 
(felony) 77) : FPC orders (10 U.S.C. 6% 825 ( h e ) .  8 E m )  : order8 of the 
Sec~rehry of Agriculturr under the Packers and Stockyards Act (7  l'.S.C. 
8 193,28 U.S.C. f 2351). 



procedures: a few provide directly for criminal sanctions for riola- 
tion of the agency order i t ~ e l f . ~  

The variety of enfominent procedures appliablo to orders (other 
than subpenas and directions to testify or answer) of the several 
independent agencies and executive departments suggests that a gen- 
eral provision in the proposed new Fode making it an offense to vio- 
late such a n  agency order mould be unpractical, if not unrrise. Hom- 
ever, if it Kere considered desirxble to make uniform the penalties 
presently attaching to disobedience to such orders, a provision could 
be added to the regulatory offenses section of the new Code (pro- 
posed section 1006) to deal v i th  agency orders; or the definition 
therein of '*penal regulation" could be altered to  make clear that spe- 
c.ific or ad'udicative orders are covered, as well us regulations end 
orders in t 1 le nature of regulations. I n  this war Congress could bring 
under the regulatory offense provisions the enforcement schemes of 
such agencies as it deemed appropriate, learing untouched the en- 
forcement procedures of other agencies. 

"While the fact that  the Inng-uage in most euch statutes relates to "rnles. 
regulations and orders" suggestfi that only legislntire (or general) as o p p o ~ l  
to ndjndicative (or indiridunl) orders nrc intended to be corered. a t  least one 
court has refused to read that  distinction into snch a statute. United State8 r. 
Ke8tm1. Pacific R.R., 3Si F.31 161 (10th a r .  l W ) ,  cert. denied. 391 T.S. 919 
( l p ) .  

SEC orders under the Incestment Company Act (18 U.S.C. 980a-48 
(felony) ). and the Trust Indenture A d  (15 U.S.C. 77 (felony) ) : orders of 
Board of Governors of Federnl Reserve System (l2 I'.S.C. 8 l M i  (felony for 
willful participation by indicidual)) : requests for information for census bs- 
Secretary of Commerce (13 1T.S.C. $ 8  2.21, 223, 224 (petty offenses)) ; certain 
orders of the Secretary of the Army regarding bridges (33 V.S.C. 5% 495. 502. 
510, 5.33 (misdemeanor) ) : certain orders of the Secretary of Agriculture (e.g.. 
i Z1.S.C. 80  13a, 196. 207(g)) ; also XASA orderv for protection of security (18 
E.S.C. 8 799 (felony) ). 



APPENDIX 
CONSULTANT'S REPORT 

on 
CONTEMPT 

(Goldfarb; June 10, 1969) 

Contempt, an offense frequently described as sui eneris, is disobedi- 
enca or disrespect of a government body or o~ciak.1 I t s  peculiarities 
take a variety of forms ~ h i c h  merit mention in measuring change. Es- 
sentially, contemp! provides the muscle to make government agencies 
and agents opra t i re  and to punish certain kinds of misconduct in the 
midst of official government proceedings. 

Traditionally viewed as a technical and legal device, the contempt 
power is really much more than that. Ramifications of its use lead into 
tangential areas of the law : the character of t,he contempt power is no 
moro provokin than are the diverse problem nreas it aflects.' 

The thousan d s of crises in England and especially the U n i t d  States 
which deal with the contempt power all presnme that some such power 
exists inherent1 in the very nature of government bodies. I n  this re- 
spect contanpt Hffers from a11 other crimes? 

Contempt procdings have twen the f o n m  for testing and resolving 
pressing nnct controversial issues.* In modem times, tho limits, if my, 
on the power of the ress to report c.rhe news 1mre been the subjpd 
of contempt l ~ ~ ~ e e & q p .  Newspapers have argued that punishing 
their prejudicial publications infringed on their first nmendrnrnt 
privile es and on the very raison d'etre of the institution of the press.= 
The la I% r movenlent's struggle for economic power was fought out. in 
contempt proceedings concerning violations of labor  injunction^.^ 
Disputes involving congression~l mquiries on national security during 
tho midcentury mere marked by contempt cases inrolving artists and 
writers and others, contesting the power of congressional committees 
to invade their privacy, associations, political a5liations, and other 
private affairs by coercing their testimony.; 

: GOLDFARB, THE CON- Powm (1963). 
Seo generaNy Trioaras. PBOBLEXS OF C O K T E ~  OF C O ~ T  (1W) : Amm, LAW 

OF COSTEUPT : PA~QUEL, ~ S T E V P T  OF COCBT. 
=See  generally Fox. C O X T E ~  OF COCBT (1027). 
'Conten~pt has been the subject of numerous historic episodes: From Chief 

Justice Gnscoigne who had to punish the son of King Henry IV for contempt 
of his fnther, to Major General Andrew Jnckson who was found guilty of con- 
tempt and flned for his conduct toward local officinls during the seige of Sew 
Orlenns in 1814. Bee SHAKESPEARE, EIEXRY I T .  Pnrt 2. Act 5. Scene 2; 10 A. B. 
A.o.J. WO (1080). 

Goldfnrb, Publio I?tforntation, Criminal Trial* nnd the Caunc Celebrc. 30 
S.Y.U. L. REV. 810 (1061). 

"Moskovitz, Contempt of Injunctiorur, 43 COLVSI. L. REV. 780 (1043). 
I~ECK, COXTEMPT oF COIVG~LEBS ( 1959). 

(642) 



In  the 195O%, Federal clashes with labor racketeers and members of 
organized crime ,md racketeering syndicates were fought in hotly con- 
tested contempt cases.8 h crucial issue in the civil rights battles of this 
decade concerned implementation of Ciril Rights Acts and Federal 
court orders through summiry contenlpt  proceeding^.^ 

Major domestic Issues seem inwitably to lw! continually foc.used in 
contempt proceedings, raising questions with i~nportant legal ramifica- 
tions, deep philosophical inlpact, and far-reaching political implica- 
tions. Determination of its proper scope reaches the very core of 
fundamental Americnn values, the nature of our freedom and the 
proper restrictions on govemnlmcnt power. 

Courts and Congress historically have exercised what they consid- 
ered to be their inherent powcrs to punish certain misconduct sum- 
marily as contempts. This "inlierent" power, i t  has been held, is in 
addition to power to proceed against the same niisconduct under 
traditional criminal statutes. Congress and the courts, by the Tery 
nature of their governmental functions, are considered to have innate 
and necessaq pon-ers to punish interference with their work and the 
courts, especlall~, have eserc.ised tliis power frequently. 

Nerert.heles, m the course of tho last half century, contempt. powers 
have been delineated in a number of Fedeml statutes. and t.he tendency 
has been to proceed under these contempt statutes and not the inherent, 
nonstatutory powers. However, power under the two parallel con- 
tempt powcrs continues, in the potentid at lcnst, and there is nothing 
to prevent either the Federal courts or Con ess from circum-entin 
thew stntutoq contempt powen by procee f mg under their asumccf 
inherent powers to punish the very same act in-&ad of or along with 
the relevant criminal statutes. 

To this extent, mly reconmendntion by the Commission about how 
to procwd to punish conteml~ts \vill be exhortatory Federal policy: 
it can bo no more without raising critical sepnration of poyers ques- 
tions to which there may not be satisfactory ans-rers. There hare been 
threats that repe?ted rerers 1 b the Supreme Court of contempt of 
Congress C O ~ I ~ C ~ I O I I S  i l n d e P i d ~ . ~ .  192 could lead to n renewed 
use of Congress' inherent, sunmmry contempt power. IIowe-ier un- 
likely these admonition:, may be, they do reflect an implicit nsmmption 
that Congress' inherent contempt powers exist. That courts also con- 
sider that thev have this power may be seen in the fact that they eser- 
cise it. not. infrequent.lg. 
Contempt of  COIL^^ 

- 

Conten1 t of court was provided for first in the .Judiciary Act of 
1789 \\-hi& Fire courts the power to punish ". . . all contempts of 
authority in any case. . . ."lo State legislation on this order followed." 
In 1831 the Fedeml I i l ~  was cli:in_ d m d  the punishable contempts 
were described as misbehavior ill t P le presence of the court or so near 

KEFAWEB, C B ~ ~ I E  IN AMEBICA (1951 ). 
' United State8 r. Bnrnett, 376 U.S. 081 ( 1064) ; see d 8 0  Goldfnrb B Kurzmnn. 

C i d  Rigkt8 r. Civil Libertiee. l2 U.C.IA. RET. 480 (1%). 
l9 C. 20.1 Stnt. 73, (liS9). 
=PA. ACTS ls09, P.L. 146. 5 S31. 1,. Xi; N.T. REV. STAT. C. 3, 8 10 (1S29). 



thereto as to. obstruct the admimistration of justice, disobedience of 
process and discipline of court officerj. T h a t  prol-ision, for tlie most 
part, has been mamtnined through the years nlthough the courts, after 
some inconsistency nnd debate, hare interpreted in a geographic rather 
than causal sense tlie key prorision inrolvn~g misbeharior near enough 
to the court to interfere with the administration of justice.'? 

The present, basic contempt of court statutes are 18 U.S.C. 5 401 \ and 10B'Vn addition to these basic statutes, rule +2 of the Fe era1 
Rnles of Crh inn l  Procedure defhes the procedural implementtion of 
the contemt~t of court statute and determines when contenlnt lnnv be 
proceeded :gainst summarily (rule 42(a) ) or after notice a i d  hearing 
(rule 42 (b) ) 2' 

" .?'ye v. United States, 313 US. 33 (1940). overrcrling United Slates e. Toledo 
Seto8paper Co., 547 U.S. 402 (19l8). Selles & King, Contempt hy Publication in 
t h z  U.S., 28 COLUM. L. R 4l0 (1928) : THOMAS, COXSTBOCTIFE CONTEUPT (1904). 

401. A court of the United States shall have power to punish by fine or impris- 
onment, a t  i ts discretion, such contempt of its autllority, and none other, as :  

(1) Misbehavior of any person in its presence o r  so  near thereto as  to 
obstruct the ndminlstrntion of justice : 
(2) Misbehavior of any of its officers in their official transactions : 
(3) Disobedience or resistance to its lawful writ, process, order, rule, de- 

cree, or command. 
402. iiny person, corporation or assodation willfully disobeying allr 

lawful writ, process. order, rule, decree. o r  command of any district court of 
the Vnited States or any court of the District of Columbia, by doing any act 
o r  thing therein, or thereby forbidden. if the ac t  o r  thing so done be of such 
charncter a s  t o  constitute also a criminal offense under any statute of the 
ITnited Shates or under the lnwsof any State in which the ac t  wns committed, 
shall be prosecuted for such contempt a s  provitled in section 3691 of this title 
and shall be  punished by tine o r  imprimnment, or both. 

Such fine shall be paid to the United States or to the complainant or 
other party injured by the act constituting the contempt, or may, where 
more than one is so damaged, be divided or  npportioned among them as 
the court may direct, but in no case shall the flue to  be paid to  the United 
States exceed, in case the accused is  a natural person. the sum of $l.OOO. 
nor shall such imprisonment exceed the term of six months. 

This section shall not be construed to relate to contempts committed in 
the presence of the court, or s o  near thereto a s  to obstruct the administration 
of justice, nor to  contempts committed in disobedience of any lawful writ, 
process, order, rule, decree, or command entered in any suit o r  action brought 
or prosecuted in thc name of, or  on behalf of, the United States, but the same, 
and all other came of contempt not ~ p ~ c i f i ~ ~ l l g  embraced in this section may 
be punished in conformity to theprevailing usnges a t  law. 

" Rule 42. Criminal Contempt 
( a )  Summary Disposition. A criminal contempt may be punished sum- 

marily if the judge certifies that he snw or heard the conduct constituting 
the contempt and that  it was committed in the actual presence of the court. 
The order of contempt shnll recite the facts and shall be signed by the 
judge and entered of record. 

(b)  Disposition Upon Xotice and Hearing. A criminal contempt except a s  
prorided in subdivlsion ( a )  of this rule shall be prosecuted on notice The 
notice shall s ta te  the time nnd place of hearlug. allowing a reasonable time 
fnr the preparntio~i of thr  defense, nnd shall stnte the essential facts con- 
~ t i t u t i n g  the criminal contempt charged nncl describe it as such. The notice 
shall be given ornlly l,;r the judge in open court in the presence of the 
defendant or. on nppllcation of the United States attorney o r  of m nttorney 
appointed by the court for that purpose,' by a n  order to show cause or an 
order of armst. The defendant is entitled to  a trial by jury in any case in 
which an act of Congress rjo prorides. He is entitled to  admission to bail a s  
prorided i n  these rules. If the contempt charged involves disrespect to or 
criticism of a judge-. that judge is disqunlifled from presiding a t  the trial or 
hearing except with the defendant's consent. I'pon a verdict or finding of 
guilt the court shall enter an order firlng the punishment. 



Furthermore, special statutes have been passed to deal with specific 
instances when trial b jury is required in the prosecution of crlminal 
conternpts. There has k e n  n recent tendency to include s ecial pror-i- 
sions for trial .by jury in the prosecution of conternpts o ? court under 
new legislation, such as: the Clnj-ton Act; IS the Sorris-1,n Guardia 
Act; l6 the 1957 Civil Rights Act; l r  the Lanclrum-Gran Act; ls the 
Labor-Jlanagenwnt Reporting :1ncl Disclosure Act of 1!369?9 
Contempt of Congress 

The source of Congress' own contempt power is subject to  some 
academic debate centering on its deriration from English Parlia- 
mentary contempt powers. Parlinment's contempt pow& is said to 
have emanated from the fact tlir~t the House of Commons formerly 
esercised judicinl 1Trhcn it became a strictly legislative body, 
the argument goes, the mtionnle for use of this "judiczkl': contenlpt 
power ended. 

The basis of this argument is clouded by historical uncertainties. 
compounded by the long and unchallenged actual u s e  of contempt 
by Parliament and Congress under the rationnle that the power belong 
to a legislature as n legislature. At this point, this historical ~~ncertninty 
has become n bootless concern: in fact. Congress always assunlecl it 
had the inherent power and conmonly exercised it. The Supreme 
Court upheld this position in the 19th century but later cases raised 
some question about the constitutional source of Congress' inherent 
contempt power.?l I n  1857. a Federal statute made contempt of Con- 
gress a crime. The statute, with rnre esceptions. has been followed 
ever since and the present stntute is the heir of that lnm.?? 

Contempt. has been one of the most troublesome areas of the law. It 
has raised perplexing and confounding issnes of classification as well 
as a wide range of serious constit11t.iona1 issues. 
A. Classifications of Cmtempts. 

Classification problems unique to contempt hare proroked con- 
siderable litigation and justify dlnrtlcterizing contempt as "the pro- 
tens of the legal world,?' ?3 

(1) Criminal Contempt and Related Crimes.--One of the trouble- 
some peculiarities surrounding the past use of contempt results from 

" 18 O.S.C. 6 3691. - - -  
'a 18 E.S.C. 5 3692. 
" 42 U.S.C. $$I971 ( e )  ,1995. 
29 U.S.C. f 528. 

"Id. See also 18 U.S.C. 5 1607. 
'@Pot&. Porcer of Leaielatire Bodic8 to Pimiah for Contempt. 74 I-. PA. L. . - 

REV. 691 (1026). 
lratkins v. F~lited States. 355 1-.S. 178, 188-200 (1957) : Kitbotcrn r. Tiromp- 

aon. 103 TJ.S. 168 (1880) ; dnder8ott v. Dtoiic, 19 U.S. (6  Wheat) 204 (1821). 
Section 192. Refusnl of witness to testify. Every person who having heen 
summoned ns 11 witness by the r~uthoriQ of either House of Congress, to 
give testimony or to produce pnpt~s upon any matter under inqniry before 
eitl~er House, or any committee of either IIouse of Congress, willfully 
makes default, or who. hnring nppenred. refuses to answer any question 
pertinent to the question under inquiry. shall be deemed guilty of n niis- 
tlemeanor, punishable br n fine of not more than $1,000 nor lew thnn $100. 
11nd imprisonnwnt in n common Jnil for not less tl~nn one month nor more 
thnn twelve nionths. 
GOLEFAEB, T ~ E  COWTEMPT POWEI{, P. 2 ( 1gM). 



the fact that many criminal acts mhich mi ht ordinarily have been 
covered by specific criminal statutes also c o d  f be considered contempts. 

For example, a bribe or an attempted bribe of a juror might be m- 
clicted under the stand:lrd bribery statutes; it also might be considered 
contempt of the court trying the cnse for mhich the juror was em- 
pnneled. Similarly, rjury before a grand jury could be indicted as 
perjurg and could a \" so be considered nn obstructive contempt of the 
grand jury. In one case in n Federal district court in Sew York City, 
R defendant in a narcotics trial lost his temper ilnd threw a chair at 
the prosecutor. The court irmedintely adjudged the man guilty of con- 
tempt for obstructive nlisbeharior in its presence. Later the man was 
indicted for assault based on the same facts. When he raised the ques- 
tion that this double prosecution should be considered double jeopardy, 
the courts upheld both cases on the ground that while the obstnictire 
conduct wns sin ar, the gist of the offense was double: nn injury to 
the dignity of t r1 e court as well n s  to the safety and security of the 
prosecutor. Thus, the s:une act was considered to constitute two sepa- 
rate crimes. 

The breadth of the contempt power subjects contemnors to this kind 
of treatment in a broad category of situations-obstruction of justice. 
clisorderly conduct, breach of pence, &ape, picketing an? many others. 
A11 these acts could be punishecl as conteinpts in addition to belng 
prosecuted as ordinary crimes. In fact, it is n rare act of contempt 
mhich is not perforce the violation of n specific and more apt crimnal 
statute. 

(2) C i d  and Criminu2 Coniempt.-Another perplexing distinction 
classically made is that between civil and criminal contempts. The 
general rule has been that the use of the contempt power for prospec- 
tive, coercive purposes defines it as a ciril contempt; the use of the 
contempt power to unish a completed nct reflects a criminal con- 
tempt.?' However, t [ e two nre frequently confused. For example, 
through the convenient lnbeling of n proceeding as partaking of the 
characteristics of civil contempt, standard criminal lam protections 
ngainst such impositions as indefinite sentencing cnn be circumrented. 

EL~P~cJE ,  h TREATISE OX COXTEMPT '25 (1884) : OSWALD. COSTEXPI. OF COWT, 
(3911) : aee Beesetti r. Con Key, 1% U.S. 321 (1903) ; Oontpers r. Bttcka Store 
& Rangc Go.. Zl U.S. 418 (1011) ; United States r. United Yiae TVorkercr. 330 C.S. 
2m i81s47\. --- ,---. ,- 

If  i t  is  for  c id l  contempt the punishnient is  remedial, and for the 
beneflt of the complainant But if i t  i s  for criminal contempt the sentence 
is  punitive, to vindicate the authority of the court. I t  is t rue that p~inish- 
ment by imprisonment ninp be remedial. ns well a s  punitire, and maw 
ciril contempt proceedings hare resulted not only in the imposition of 
a fine, pngnble to the coinplaina~~t, but also in committing the defendant 
to  prison. Rut imprimnnirnt for civil contempt is ordered where the de- 
fendant has refused to do an affirmntire act required by the provision 
of a n  order which, either in form or substance. was mandatory in its 
character. Imprisonment in such cases is not inflicted as a punishment. 
but is intended to be remedial by coercing the defendant to do what he 
had refused t o  do. . . . On the other hand. if the defendant does that 
which he hns been co111111nnded not to do, the  di.solwlience is  :I thing 
n c c o ~ ~ q ) l i ~ h ~ d .  Impriso~~nicnt c-~nrrot nndo or ren~rdy what has been done 
nor nfford any com~wnxntion for tlw ~ w u n i a r y  i n j u v  causer1 by the dis- 
obedienw. If the sentence is limited to imyrimnment for a deflniteperiod. 
the defendant . . . cannot sho~ten  the term by ~~roni is ing not to  r e p a t  
the offense. Such imprisonment qwrtites, not a s  a reniedy cwrr i re  in its 
nature, but solely a s  pu~iishment for the conlpletc~l act of rlisobedience. 
(Goinpers, id., at 441,442). 



This issue arose in a recent celebrated case 25 when a Federal district 
court sentenced a witness to jail for refusinp to answer grand juq- 
questions. Although the witness served 1 year without answering. it 
was considered an action for civil conte~npt. and thus not subject to 
constitutional limitations applicable to ordinary cases. 

(3) Direct and Indirect Contenpk-Traditionally, courts hn1.e 
drawn odd distinctions between wllnt are described as direct and in- 
direct contem ts. Basically, it comes into play when the issue is whether 
the question&tion took pl;lee in or out of the presence of the court." 
It has more than metaphysical interest because its resolution has an 
important procedural impact upon the contemnor. 

Direct contempts used to be punished summarily on the theory it. vas  
essential for courts to be :hie to cluickly control their proceedings and 
that further proof of the alle wrl  ~llisconduct wrls unnecessary because 
tho court itself liad witnesse fi the act. Currently, this is not the uni- 
wrsnl result of such a c1assific;ition. but classification of contempt as 
direct or indirect continues to :iffeet protective, procedural chamcter- 
istics of the proceeding, such ;is disqwlification of the offended judge, 
and the right to notice and henling. dltliough these procedures arc 
nov covered by rule $2 of the Iqecleral Rules of Criminal Procedure, 
the distinctions often are mlde in i l  confusing fnshion, inconsistent 
and unpre~lictable.'~ 

(4) Contempt and Other Disciplinary Pmuerrr of Goz.e?nment Agen- 
&.-Administratire agencies ancl courts have used their police and 
licensing powers to control the conduct of participants in their pro- 
ceeding~.?~ These powers, although akin to contempt, are deemed be- 
yond the province of the pontempt statutes :u~d  are not diminished in 
any way by such statutes. Regulatory agencies. for example, use their 
traditional licensing controls to censure or punish certain categories of 
relat.ively minor msconduct by attorneys. Here again, the catch-all 

Criminal prosecutions. that is, those which result in a punishment. 
vindictire a s  opposed to rernedinl, arc prosecuted either by the United 
States or b ~ -  the court to  n ~ s e r t  its tiutbority. The first a re  easily nscer- 
tainable : they mill be openly prouecutecl iby the district attorney : i t  would 
-seem t o  be of consequence how t11t.y nre entitled when tha t  is true. In the 
second the  court niny proceed sun sponte nithoot the assistance of any 
attorner. a s  in the case of disorder in the c o ~ ~ r t r o o ~ u ;  there can I* little 
doubt about the kind of proceeding when that is done. But the judge mnr 
prefer to  use the attorney of 21 pnrty. x h o  will indeed ordinarily be his 
only means of information when the contempt is not i n  his presence. 
There is  no reason why he s l~or~ ld :  hut obviously the sitnation mny in 
that erent be eqr~iroczll, for tlw mqmndent will often find i t  hnrd to tell 
whether the prosecution is not 11 remedial more in the suit. undertaken 
on behalf of the client. This c.un be made plain if the judge enters an 
order in  limine, directing the attorney to prosecute the reswndent crim- 
inally on behalf of the coi~rt.  nncl if the pnpers supporting the process 
contain a copy of this order or ullege its contents r-orrectly. We think that  
unless this i.s done the prnwcwtion must be dec~ned to l e  civil and will 
support no other than a re111crli111 punishment (.llcCanti r. .IT.Y. Stock 
Exchange. 80 F. 2d 211,214-21 ti ( 2tl Cir. 1935) ). 

" Giuwxno v. United States. 352 1". 2d 921 15th Cir.), crr f .  denicrl. 37!) 1J.S. 1OO1 
(196.5). 

Brorm v. rni ted  Statea. 359 U.9.41 (1959). 
"JfcCann r. N.Y. Stock Exchungc. 80 F.2d 211 (2d Cir. 193.7) : Harris v 

United States. 382 C . S .  16.2 (1965). 
* S.L.R.B. Rules. Regulations 8: Stntements of Procedure; S. lO2.3.7 ; S. lOZ'1.U: 

Okin v. S.E.C. 137 F. 2d 39s (2d Cir. 1943) ; Surrey of Administrative Organizn- 
tion, Proceedings & Practice in  the Federal Agencies. Part  IIe, G t h  Cong., 1st 
Sess. 1819 (1955). 



pccommoclation of a power like contempt comes into play in some 
where other adequate and moR appropriate enforcement technlques 
are available. 

( 5 )  Conten~pts of Executive and Adminii8tvative Agencies of Gov- 
ernment, Distingtcished frmn C o n g r e s s M  m2d Judicial Codempt8.- 
Trial courts and the Congress are the major users of the contempt 
power; other agencies hare or clgim contempt powers, as yell. I n  the 
case of LLderivative type" judicial and leg~slative 
juries and referees of the courts; committees and 
the Congress), they may resort to the contempt power, but only 
through their parent or supervisory a g e n ~ y . ~  Furthermore, occasion- 
all some esecutire or hybrld agencies (such as coroners, notaries pub- 
licf as well as trQ administrative agencies claim the need to exer- 
c i s  the contempt ower. Sometimes the power is denied as in the case Y of executive o5cia S : ~ O  at other times, the poxver is provided through 
recourse to the courts, as in the case of administrative ngencies. 

I n  the vast world of administrative agencies comprising the fourth 
branch of our government, numeTous situations arise r g ~ u r i n g  agency 
enforcement powers. These agencies also exerclse judicial functions m 
holding their hearings. T h e n  the CAB, SEC, FCC, NLRB or m y  
administrative agency is defied in the course of runnin a proper pro- 
ceeding, should it have recourse to the contempt power f 

As a rule, direct contempt powers are denied administrative agen- 
cies.=' Therefore, these administratire ugeucies must resort to the 
courts for the enforcement of their orders. IIowever, all agencies have 
the power bodily to exclude the obstreperous and to  snpervise nttor- 
neys who misbehave, as well ns the right to seek normal prosecution 
for misconduct such as assaults or disorderly conduct. 

The necessity for the contempt llower regardin executive officials, 
or others exorcising quasi-judlciol functions in f h i t e d  instances is 
minimal. Executive officials usudy  hare been denied the power on sep- 
arntiqn of powers ground, even though they might be exercising qunsi- 
judicial porner~.~" 

" R r o m  v. United States. 359 C.S. 41 (1959) : 8ee Bankruptcy Act. 11 U.S.C. 
8 69, r e  referees ; FEDERAL G-D JLXT HASDBOOK, SECPIOS OF JUDICIAL ADMIX. OF 
ABA (West 1961). 

9Wgmore  states that "the Executive . . . has a limited inherent power com- 
parable to that of the legislature to employ testimonial compul~ion for aiding 
executive purposes." 8 WIGUOBE, Evm~el~c  8 2195 a t  87 (JfcNaugbton rev. 1901) : 
judicial powers like contempt can not be conferred on executives ancillary to 
their exercise of execu t i~e  power. RAPALJE. C o s ~ ~ ~ r m  OF COUBT, g 3. 

ICC v. Brimson. 154 G.S. 44T,4!3 (1%) : 
Such n body [as the 1021 could not, under our system of governftrent, 

and corraistently with due pmcees of lam, be invested with nuthoritp 
to compel obedience to  its orders by a judgment of fine or imprison- 
ment. . . . [Tlho porcer to impose h e  or  imprisonment in order to com- 
pel the performance of a legal d u e  imposed by the 17.S. can only be 
exerted under the l aw of the land by a contpetmt judicial tribtoinl 
having jurisdiction in  the premises. (Emphasis added.) 
See note 31, 8llpra: e.0.. former Secretary of Stnte Dean Rusk held a hear- 

ing in his oflice a t  the State Department to determine whether thclt Department 
should issue n warrant of extradition to Canada of nn k u e r i m n  seunlan wanted 
there on criminal charges. The purpose of this hearing was to decide if the 
crime was political o r  not, thus leading to acquiescence in or the overruling of 
the reconmendation nmle in this case lby the U.S. Commissiol~er. Tlie Swretnrs 



On theoretical and pragmatic grounds, there should be no difference 
in the need for recourse to contempt based on the label of the govern- 
ment agency. I f  the need exists, and the function is quasi-judicial, the 
power should be granted. I-Iowever, the degree of the need mill rary 
from agency to a$ncp, being most vparen t  in courts, less so in Con- 
gress, and emn e s  in adrninistmtlve, executive and miscellaneous 
agencies. 
B. C01~titutionuZ Problems. 

The clnssification problems nncl other unique aspects of the con- 
tempt power \rliich will be considered herein, have resulted in a con- 
stit,utiona maze and considerable litigation has surrounded the eser- 
cise and implementation of the contempt power. There is less guidance 
for potential offenders and for offended officials regarding the con- 
tempt power tlian is tlie case with traditional crimes. Furthermore. 
in many areas unresolved and serious constitutional questions re- 
main, although the Suprenie Court, in recent years, has begun to 
deal with some of them more e ~ p l i c i t l y , ~ ~  

The historic rationale for t110 use of inherent contempt powers by 
juclicial and legislative bodies has bccn a constant aud frequent source 
of litigation. Some of the vital constitutional issues, such as the right 
to trial by jury which conflicts with any summary esercise of the 
contempt can be rcsolvecl only when tlie unique status of 
contempt as a crime is eliminated and all matters are treated by 
statute and not s ~ a r i l y . ~ B ~ u t  even i f  that is the case, some issues 
will remain. 

No matter  hat the rationales of the past have been, the unique 
nature of the contempt, power should no longer be allowed to exclude 
it from traditional constitutionnl protections corering other crimes. 
The present reform slioulcl take the h a 1  step an-ay from the fettered 
thinking of the past that contempt is a unique quasi-crirne. Con- 
temnors are considered convicts. The criminal statute of limitations 
npplies to contempt.36 The wrong is considered a ~ublic m o n g  and i in erery other way, contemnors are treated by the aw as criminals.37 

orerrnled the Commissioner's recommendation to extradite and the matter was 
closed. 

At the crucial hearing in the  Secretary's office, legal officers fo r  the State De- 
partment Tere present. a6 was defense counsel, the interested part)- and a repre- 
sentatire for Canada I n  fact, Secretary Rusk mas exercising quasi-judicial func- 
tions a t  this time, raisiig the question wl~ether executive officials in the exercise 
of their official functions should be able to claim the contempt power mhen 
net,essary and appropriate. 

Bee. c-g.. BZoonc v. Illinois, 391 U.S. 1% (1968) ; Duke r. Taylor Inlplenzent 
Mfn. 00.. 391 U.S. 216 (1968) : GOLDFARB. THE COXTEMPT P O ~ R  C. IT- (1963). - - 

Greew F. United ~ t a , t e s ,  356 U.S. 16.5 (1957). 
3-' GOLDFARB. Trm CQXTEVPT POWER c. IV and Conclusion (1963). 
53 Pmdergmt Y. Cnited States, 317 US. 412(1913). 
"Justice Holmes, in Gomperu r. Lixitecl Blntea, 233 U.S. 604, 010 (1913). has 

.;toted : 
These contempts are  infractions of the l a v  visited with punishment 

as such. If such acts a re  not rriminal, we a rc  in  error a s  to the most 
fundamental characteristic of crimes a s  that word has been understood 
in English speech. So truly a re  they crimes that it seems to be prored 
that in the early lam they mere punished only by the usual criminal 
procedure, and that  a t  lenst in England i t  seems that  they may be 
and preferably are  tried in that way. 



However, contempt prosecutions are not treated as other criminal 
proceedings.38 

(1) TvzaZ by Jury.-The most controversial constitutional question 
under current contempt procedures conce.nI5 the right of an accused 
to have a trial by jury before bemg i m p n s ~ n e d . ~ ~  Recently, there 
has been a constant retreat from the absolute denla1 of the right to a 
jury trid,JO Presently, most serious criminal contempts are punished 
only after a trial. However, civil contempts arc not and some criminal 
contempts still may be punlshed without the right of trial by jury.41 

(2) F h t  Antendment.-Several first amendment issues have been 

Green r. United fftates,  356 U.S. 165,193-1% (1958) (Black, J., dissenting) : 
The power of the judge to inflict punishment fo r  criminal contempt 

by means of a summary p r o ~ e ~ d i n g  stands a s  an anomaly in the law. 
In my judgment the time has come for  a fundamental and .wardung 
reconsideration of the validity of this power which has aptly been char- 
acterized by a State Supreme Court a s  'perhaps, nearest akin to des-, 
potic power of any power existing under our form of government. 
E ~ e n  though this extraordinnq authority has slipped into the law a s  
a very limited and insignificant thing, i t  has relentlessly swollen, a t  the 
hands of not unwilling judges. until i t  has become a drastic and per- 
vasive mode of administering criminal justice usurping our regular 
constitutional methods of trying those charged with offenses against 
society. Therefore to  me this case involves basic questions of the high- 
est importance for transcending its particular fac t s  But  the specific 
facts do p r o ~ d e  a striking example of how the procedural safeguards 
erected by the Bill of Rights are now e a s i l ~  waded by the ererrea* 
and boundless espedients of a judicial decree and a summary contempt 
proceeding. I mould reject those precedents which have held that  the 
federal courts can punish an alleged violation outside the court room 
of their decrees by means of a summary trial, a t  least as long a s  they 
can punish by severe prison sentences o r  fines us  they now can and do. 
I would hold that  the defendants here were entitled to be tried by a 
jury after indictment by a grand jury and in full accordance with all 
the procedural safeguards required by the Constitution for  'all crim- 
inal prosecutions.' I am convinced that the previous mses t o  the con- 
trary a r e  wrong-wholly wrong. 

"Article 3, section 2 of the Constitution provides that  "the trial of all crimes 
. . . shall be by jury. . . ." The Bill of Rights twice reafErms this important 
right. The fifth amendment directs that '-uo persons shall be held to answer 
for a capital o r  other infamous crime, unless on a presentment o r  indictment 
of a grand jury . . ." and the sixth amendment decrees that  '*in 811 crlminal 
prosecutions, the accused shall enjoy the right of a .speedy and public trial by 
a n  impartial jury. . . ." 
" See Bloom v. Illinoi8, 391 U.S. 191 (1968). 
" See. e.g., D?tited States r. Bamelt.  376 U.S. 681 (1964). See also United State8 

v. Ballantyne, 237 F. 2d 657,667 (5th Cir. 1986) : 
The history which gave rise to the constitutional prodsions 

guaranteeing the right of trial by jury is succinct l~ summarized in the 
Declaration of Independence in which complaint was made that  the 
Colonies were deprived 'in mam cases. of the benefits of Trial by Jury.' 

The Cofstitution proddes, 'The trial of all  Crimes . . . shall be by 
juw. . . . B u t  those fresh from experiences with tyranny were not con- 
tent with this general guarantee. and Amendments TI and VII were 
promptly adopted, the former providing : 'In all criminal prosecutions, 
the accused shall e n j o ~  the right to a speedy and public trial, b~ an 
impartial jury. . . .' The concept of a criminal 'prosecution' is broader 
than a 'trial' and the addition of the more inclusive term indicates a 
determination to afford the right of trial by jury t o  those subjected to 
prosecution of any .sort which might result i l l  fine or imprisoament. 
The selection of the language of the Sixth Anlendment is  hardly es- 
plainable upon any other postulate. 



raised by contempt cases in the past.42 In some cases, courts have 
hesitated to act in ciril cases &ere reliuious issues were in  question. 
For example, ordering a witness to test;& on the Sabbath against his 
nil1 or enforcing decrees pertaining to the reli 'on of parties could give 
rise to the assertion of a claim of first amen % lent protection. Better 
reasoning would suggest that the gorernment agencies abstain from 
bringing contenlpt cases in these kinds of situations. Such potential 
abuses should be aroided in the Federal system in the future. 

The press has lnisecl first ill~iendment objectioils to contempt con- 
victions against miters, editors and publishers for publications 
deemed to interfere with fair criminal trials. The Su weme Court has 
rather consistently orerruled State 43 connctions md the geographic 
consttruction of 18 C.S.C. 8 401 represents some limit on Federal con- 
tempt. power in this area. Insofar as it can make :my difference, the 
present legislative reform of criminal laws sholild aflirm the Supreme 
Court's present posture in this area. These latter two points can be 
stressed In the 1egislati1-e history. 

(3) Attomwys.-The Court, in Cammer v. United Staies. 350 U.S. 
399 (I%%), has held attorneys nrc not "officers of the court" under 18 
U.S.C. 5 401, but there havc been several contempt cases involving 
alleged misconduct of attorneys. The Supreme Court has rerersed sev- 
eral such convictions, in one case 011 the ground that an attorney's con- 
duct in the line of duty cannot be a contempt unless it constitutes an 
obstruction of judicial duties," and, more recently, on the ground that 
denial of a hearing x-iolated tllc due process clause of the fourteenth 
amendment.45 Here, it is recoiniuencled that the present Federal penal 
reform should reinforce those clccisions leal-ing to the disciplinary 
powers of the courts and the bar t~ssociations over all attorne,ys the 
province of punishing escesses in court and to more specific crlminal 
statutes punishment of other more seriousmisconduct. 

(4) Dou6le Jeopardy end Self Zncrim.inution.-Some ditscult con- 
stitutional issues concern contempt prosecutions and the double jeop- 
ardy and self incrimination clauses of the fifth amendment. Any 
reform should prohibit crossfii~es of prosecutions: that is, situations 
where one offensive act may be prosecuted both as :I criminal contempt 
and another crime. Less e:tsily resolved are questions inrolTing (a) 
reiterated 11nd (b) multiplier1 contempt situations. Reiterated contem t 
arises when a defendant is ~ n r ~ d e  to repeat his offenses. By multip 7 e 
contempt is nleant the conversion of one offense into two as  hen an 
indiridual refuses to testify before :I legisl~tire committee or a ,mnd 
jury or :I court, is sentenced for contempt and subsequently he refuses 
to answer the same question before a different agency. J i a ~  he be 
punished n second time in these sitliations ? 

LpncA v. Uhlenhopp, 78 N.W. 3d 491, 248 Iowa 68 (1956). 42 IOWA L. REV. 
61: ( 1967). 

See Pcnnckamp v. Floridu. 3'28 81.8. 3.31 (1346) : Craig r. Hainey. 331 r.S. 
367 (1947) ; Cmldfarb, Public Infonnnfion. Crin~inal T r i o b  and the  Carlac Celebrr, 
36 S.7i.U. L. Rn*. 810 (1961) ; Dollnelly 9i Cflldfarb, Cnnlrntpf b y  Prcblicurfion 
in the T.S.. 24 MODEBS L. REV. 239 (1!61) ; F m s n ~ r  Ec G O L D F M E X ,  ~ A I E  Ax11 
P C ~ L I C I T Y ,  T E E  IMPACT OF SEWS OX T H E  ~ D U I S I S ' T R A T I O S  OF J~STICE (1967) ; 
Sheppard v. . U o r ~ ~ e l I ,  384 r.S. 364 (1066) (habeas carpus overturned State 
criminal co~irict ion fo r  prejudicial publici ty) .  
a In  rc  .llrConncll, 370 C.S. 230 (1962). 
" I n  re  Green, 369 U.S. 689 (1962). 



Cnses today seem to condem reiterated contempts denying the 
rationale thut the offenses are separate ilnd thus so may l e  the punish- 
ments. I n  Yntea  \-. Uwifd States. 355 U.S. 66 (1957) the Su relne 7 Court reversed 10 of 11 contempt convictions of n person chnrgec with 
violating the Smith Act who refused to answer 11 questions on cross- 
examination. The trial court treated each refusal ns il separate con- 
tempt and sentenced her to concurrent 1-year ter~ns in rison for each P contempt. Conceivably, there could have beell an lnde nite imprison- 
ment in this case. The Supreme Court, holding it to  be 'm improper 
~nultiplicntion of contem ts," ruled that the refusnls constituted one P contenlpt and that the re u s 1  to answer several questions in one area 
of i~lqmry constituted but a single offense. However, State and Fed- 
e ~ n l  courts hare not ruled consistently on this issue. 

I n  a New York case, a wltwss who refused t o  testify before suc- 
cessire State nd juries was successively convicted and sentenced 
for contempt P or each refusal. The Court of Appeals rationalized up- 
holding the conviction on the ground that each refusal constituted a 
se arate offensive act of defiance to a separate agency of go~!?rnrnent.~~ 
A r though a distinction can be made d e n  different agencles are In- 
volved, the underlyin principle of Yutm should apply to such cases. 
There is no Supreme &urt rulinu on this type of ca.sc, but it can arise 
quite easily if State and ~ederay  legislative conmttces are esamin- 
ing the same subject. 

The policy of any recoilmended reform should be that where sepa- 
rate questions in 4110 same or separate proceedings seek to establish one 
fact or relate ta n single subject of inquiry, a refusal to testify or to 
answer questions concerning a single area of inquiry constitutes but, 
one offense. 

The other problem revolving around the self incri mination clause 
of the fifth amendment recently was relieved by the Supreme Court in 
.lfurphy v. Waterfrmlt Comnz'n of Netil Pork Harbor, 378 US. 
52 (1966). Before itfurph.y, refusals to answer questions on the ground 
thnt the nnsn-er would subject the witness to prosecution for a crime in 
the same jurisdiction were proper, but refusals to  testify because the 
testimony would incriminate one in a crime in another jnris+iction or 
before mother  bod^ of government. had been held to const~tute con- 
tempt not protected by the fifth amendment.'O 

At the present time. in a contempt case, the privilege may be raised 
as  n defense to testifying, where the testimony would incriminate the 
individual in a criminal contempt. It would seem that the privilege 
mny be successfully raised to aroid ciril contempt., a s  well. And now, 
.If urphy teaches that unless there is irnnmnity in the Federal juridic- 
tion, an individual may refuse to teskify about matters which would 
sub'ect him to  a noncontempt.crimina1 prosecution in mother Federnl 
or &ate jurisdiction, and this refusal Kill not be deemed a contempt. 
.lfz~rph.y, however, found there was a contempt in the refusal because 
the Federal jurisdiction would not. be permitted to use the compelled 

* See alnn Gomra~~ ,  THE Conmm POWER 234-241 (1963). 
",Uatter of ClriUo. 13 X.T.2.d 206, 188 S.E. 2d 1.38, !237 N.T.S. W 709 (I%?). 

Thnt these multiple investigations nre pern~issible is suggested by Wymun v. 
U]:;acra, 300 U.S. 72 ( lW9) : see GOLDFABB, id.. at 240-2-11. 

See, e.g., Utdted Etates v. CoeteRo, 193 F. 2d 200,204 (2d Clr. 1853). 
'' See GOLVFARB, T H E  C O R T E ~ ~ ~ T  PO- 2452-19 (1963). 



testimony. Where one inquiry solicits testimony relating to incrimi- 
nating incidents in two iurisd~ctions. a defendnnt mar  refuse to testify 
about-any of t.he incidents or demind absolute imiuni ty  from la& 
prosecution or a restriction on use of the testimony in either 
jurisdiction. 

(5) Disinterested Tribunal.-In striking the delicate balance be- 
tween impulses toward either reprisal or leniency which might com- 
promise or injure the authority of the court, we are considerin what 
Justice Frankfurter, in reviewing one such conriction, d e s c r k d  as 
''subtle matters . . . that concern the ingredients of what constitutes 
justice.:' Federal rules now proride that in indirect criminal con- 
tempt cases the judge allegedly contemned must disqualify himself.s1 
The courts, however, have concloned the practice of contemned judges 
sentencin for direct contempts committed in their presence. This situa- 
tion coul 8: never occur if the prosecution for contempt was treated like 
other crimes ~ h i c h  are always tried before a disinterested judge. 

(6) Tenth. ,4mendmsnt.-A final constitutional issue in current con- 
tempt practice arises under the tenth amendment. The powers that are 
not delegated by the Constitution to the Federal gorernment nor pro- 
hibited to the States are reserved hereunder to the States. Severd 
casesP2 in particular the recent case involving the conflict between the 
New Pork-New Jersey Port Authority, and a House Judiciary Sub- 
committee dealt with this problem.53 The courts have gone far  to avoid 
confrontations in these cases. While no criminnl law reform can resolve 
this political kind of issue, i t  is recommended that, as a matter of 
policy, conte~npt prosecutions not be brought against officials of overn- 
ment a ncies acting in the course of their oficial duties an under Cr % 
the or ers of their respective agencies, but that instead intramural 
channels of communications be developed to arbitrate conflicts of this 
kind."* 

N. HECOXJLE~~ATIOSS 

The conclusions of this report are that the aims of reform of criminal 
contem t should be: 

PI) confine contempt coverage to offenses related to process and 
powers of government bodies; 55 

(2) dimmate the use of contempt as a catchall criminal statute; 
(3)- integrate the contempt statutes with other specific statutes 

covenng criminal acts of misbehavior elsewhere treated ns con- 
tempt ; 

=Offut t  r. Untted Statee. 348 U.S. ll, 14 (1954) ; see also Sacher v. United 
a t p ,  343 U.S. 1,30 (195'2). 

FED. R CBIM. P. 42. 
United s la te8  v. Olclett, 15 F. Supp. 736 (5I.D. Pa. 1936) ; In r e  Commh- 

gop, 96 F. 552 (D. Ky. 1899). 
United State8 v. Tobin. 105 F. Supp. 588 (D. D.C. 1961), rev'd. 306 F. 2d 270 

(D$. Cir. ) , oert. denied, 371 U.S. 002 ( lR62). 
See Slir, Judicial Rwicao of Connresaimal Int.estiaaiiona. 31 GEO. WABH. 

IJ.>EC.. 39C- ( 1002). 
An alternative would be to devise a brond statute aimed nt mixbehavior as 

well as disobedience but which is applicable only where the act in question 
is not corered by another more specific, more apt criminal statute, such as per- 
jury or obstruction of justice. Such n model statute was proposed in G o r n ~ a r r ~ .  
THE COKTEUPT POWEB 302 (1963). 



(4) end the prnctice of avoiding procedural protections by re- 
sorting to the summary contempt power; and 

( 5 )  reduce the peculiar procedural ancl legal aspects of the 
traditioilal use of coiltetnpt. 

This could be accoinplislled by repeali11.g dl existing contem t R statutes ancl replacing them with two preclse statutes aimed a t  t e 
two kinds of offenses which essentially and uniquely affect the power 
of government bodies; disobedience to process and to lawful orders. 
Other contemptuous misconduct would be covered euclusi\rely by other 
criminal I n ~ s .  The procedures gorernulg- the two contempt statutes 
woulcl be the same as those governing the mlplementation of all other 
criminal st:~tutes. The following statutes are recommended : 

$- . Disobedience to Legal Process 
A person commits a class - misdemennor if: when sub- 

penaed to appear, produce or testify before a l~+plly con- 
stituted and properly conducted government agency, he 
refuses, without legnl rimht, to appear, produce or testify in 
~ ~ I I J ~  matter pertinent to t%at inquiry. Tiolation of this section 
\ d l  be punishable by a fine up to - :md imprisonment 
up to -. 
$- . Disobedience to Government Orders 
h person conln~its n clnss - rnisdenleanor when he dis- 

obeys, without legal right, a lawful ancl proper order of ?ny 
government agency. Violation of this section will be punish- 
rhlc by a fine up to - and imprisonment up to -. 

(1) We have seen that the climic American contempt statutes have 
(-overed three kinds of offenses: failure to confonn to lamfi~l process, 
misbcharior, and misconduct by officials. The recommended statutes 
deal only with the first category of wrongs, learing to other more appro- 
priate criminal statiites the control of. the other two categories of 
offenses.G0 

I n  recommending tn-o restricted contempt statutes. this report aims 
for simplicity and claritc where in the past, considenble confiision 
lily. I t  would clearly define vhat  conduct is to be covered by the con- 
tenlpt statute. Congress vonlcl not entertain the controversial, fundn- 

a ive cur- ~nental questions which would inevitably surround any lepisl t' 
tnilments of inherent judicial contempt powers, but in the accompany- 
ing legislative analysis. could make k n o m  its preferences regarding 
such policy questions as the preferred procednrd implementation of 
cmternpt proceedings or the preferred courses of prosecutire action 
1vhe11 another criminal statute applies. This approach augments the 
specific articulation of related cr~minal statutes in other parts of the 
proposed Code. making clear when the contempt prorision in the Code 
is the appropriate provision. I t  a o d d  recluce to a sensible. workable 
minimum the essential acts requiring contempt treatment, leaving to 
other laws other problems, nnd avoiding many of the subsicliary issues 
misecl by the prior use of the traditional contenipt power. 

The intent of the recommendation in this report is to require that 
contempt treatment be c o n ~ ~ e c l  only to those offenses which uniquely 

' Scc cS.g., proposed sertions 1321-1330 (obstmction of jnstice) mil  some of the 
provisions in the proposed physical obstruction of government function article. 



and essentially constitute obstrwtions of the inherent. processes and 1 
fundamental rrorkirig of the court. and to leave to other criminnl I 

statutes the prosecut~on of offenses ~hic.11. while thev d s o  might be 
considered conteml>tuous. are rwllv offenses of another kind. Thus. 

I 

in the proposed o1;struction of justlice provisions for the new ~ o t l c ;  
sepnrat? statutory provisions rlre proposed to cover such offenses :IS 
tampering TFitli w~tiiesses, harrnssment of jurors, threats to  public 
servants, tampering with public records, preventing :wrests, escnpe 
and bail jnmping. Elsewhere in the Code, there are separate statutes 
corering such offenses as perjury, disorderly conduct, assaults :~nd 
the like. Where these statn tes :1l)ply, they should be used exclusively : 
where the recommended conten~pt statute applies it should be used 
exclusively. It should be the Federal prosecutire policy here to prohibit 
using both statutes to punish whnt is really only one nct of misconduct. 

This approach hns not been followed in recent reforms of State 
penal laws. Offenses such ns hnil jumping, bribery. perjury, corruptrl r d u e n c i n g  official proceedings, obstruction of justice, tampering wit 1 

evidence, and even disorderly conduct hare been treated specifically 
and separately from traditionnl, catchall contempt laws to some extent, 
but many State statutes still include misbeliavior in the embrace of 
t.heir criminal contempt statutes. N.P. REV. PES LAW $ 215.50 (Xic- 
Kinney 1967) ; l11c.11. REV. Ca~nr. CODE 5 5050 (Final Draft 1967) ; 
PROPOSED DEL. CRIJI. CODE 5 759 (Final Drnft 1967) : PROPOSED Cnnr. 
CODE FOR PA. $5 2215. 9216 (1967). I t  should be noted, howerer, that 
these statutes do not genemlly corer all gorernment ngencies and 
deal with courts nnd legislatures separately." 7 Xew York, criminnl 
contem t of lefislnture statutes ;Ire confind to disobedience of process 
and re k snls to testify, while conteni t of court. statutes have gone 
further and included misbehavior. d ompare S.Y. REV. PES. L.\w 
$215.50 (courts) with 8 215.60 (legislatures). Section 215.60 follows 
the Federal approach in 2 U.S.C. 5 19.2. On the other hand, Penn- 
sy1r:unia includes disorderly conduct in its contemp of legislature 
provision. P ~ o r o s ~ n  CNM. CODE FOR PA. $2216 (196 t ). 

Recourse to the proposed Federal Criminrll Code's contempt stnt- 
utes is to be confined to wrongs re1:lted to appearances before govern- 
mental ngencies and responses to their proper orders, such as failures 
to appear in response to subpenw ad testificandum or failures to pro- 
duce pursuant to subpenas d t ~ r ~ s  tecum, failures to testify before gov- 
ernment agencies exercising their proper powers and disobedience of 
the proper orders of governnir.nt ageocies. Thus, these prorisions den1 
with the roblems which n contempt statute needs to face, key prob- 
lems not f' ikely to be covered by other criminal laws. 

I t  is recommended that the Commission assure that practices so~nc- 
times used in the implen~entatio~~ of the contempt power by the courts 
be dispelled. This policy would be in agreement with recent judicinl 
decisions dealin with this subject. Furthermore, this is the practice 
Congress has fol 7 owed since the pnssage of 2 U.S.C. a 192 and which the 
courts should have followed slnce the passage of 18 U.S.C. S 402. 
There is ample evidence in Congress' esperiencc that proceeding under 

Sec ako S.P. REV. PEX. LAW. 215.85 (JfcKinner 1967). which corers con- 
tempt of a temporaq State commi~sion by disobedience to process. 



a crimiml statute r t ~ t l i e r  tllan an i n h e r e n t  contempt power need not 
jeopard ize  the efficient f u n c t i o n i n g  of a goren~ment agency. 

( 2 )  Some of t h e  p r o t e r t i o n s  intended by r e f o r i n  of c r i l i i r l a l  COJI- 
t e m p t  laws s t i l l  cou ld  be r i rc~~n~rented by treatment of rertain mls- 
co~lcluct :IS c i r i l  co~lternpts.~~ It is reconunenclccl. therefore, t h a t  as n 
matter of policy, no c u s t o d y  s w i m i i r i l y  imposcd as a civil contempt 
s a n c t i o n  exceed one 11-ek. T l i i s  slioulcl be part of the legislative his- 
tory of the present c o n t e m p t  l a w s  and it should be urged npon tlie 
.Juclicinl Conference. JThen custody exceeds one week, it 1s fair to say 
t h a t  i t  h a s  become pmiislunent, not inducement,:  if it rnrrants longer 
punishment, it should only he imposed purswult to prosecution and 
ronviction for il specific offense. 

Ciril cor i t empts  a r e  not intended to be covered by the present 
s ta tu te ,  liowerer. as the courts h a r e  consis tent ly c:ltegorizecl civil con-  
tempts a s  har ing  noncr imina l  c1iar:lcteristics m i d  therefore as  not part 
of the criminal ln\~.~"ere tlie purpose of t l i e  court is to coerce en- 
f o r c e m e n t  of its orders and not t o  punish misbel~nrior, execntor~ pow- 
ers ( l i k e  levy of execut ion)  should be used instead of the c i d  con- 
tempt. power, which often does not ,zccomplisl~ the end sought and 
only serves to l m i ~ i s l i  fruitlessly. 

" GOT,DF.ARII, THE CONTEMPT POWER 66-57 (196.3) : 
A wrongdoer may nerer know, a t  the time of his wrongful act, whether 

he has committed a civil or criminal contempt or what the form of his 
sanction will be. Courts appear to survey all concomitants of a case and 
decide on the basis of the special characteristics of the act the r e n ~ e r l ~  
sought, the naturtx of the action, and the aim of the remedy. whether the 
act looks like what has beeu v a g u e l ~  considered civil or crin~innl con- 
ternt~t in the past. To this end the key issues considered by courts have 
k e n :  who will primarily gain from exercise of the contempt power; is 
exercise of the power to punish a coml~letecl act or to coerce a future one; 
will thc contempt proceeding conslitute a separate action or will i t  
be part of the execution of the original one; and what standard indicia 
o f  civil or cri~niunl proceedink- appear to attach to the processing of 
the power in the instant case. Chamcteristlcally, certain kinds of offenses 
hare b e n  treated :IS criminal contempt. s11c11 ns obstruction of court 
~~roceeclings o r  court officers, attack.- on court per.-onnel, publications 
c~bstruc.ting trials, and interference with parties, .and jurors. Personal 
cl~aracteristics like t l e l i b e r n t e ~ ~ ,  bad faith. and fraud have also in- 
dined the decizion-makers to claszif~ contempts a s  criminal. 

Such acts ns disobedience to judgnwnts, orders, or conrt process. and 
the like, h a r e  been r.on.;idered civil contempts. Though this i s  the usual 
case. certain acts of disobedience to conrt orders hare been deemed to 
h a r e  reached such n point of conh~mncy a s  to warrant classification a s  
c.riminal. Civil contempts usually arise out of equity actions became  of 
the peculiar in personurn character of these decrees. and criminal con- 
tempts often a r e  of :I gravity which wo111d s~iggest .some public in- 
tereat. Yet, n gorernmentnl body umy seek civil, remedial contsmpr. 
relief, and iudiriduals mar  institute criminal cwutempt actions. thongh 
both Irrnctices a re  1111usuAl out of the contempt arena. The pecnlwrities 
of certain c i m  contempt cases have resulted in certain extended im- 
prironinrntr 11-liic-11 would secm to indicate tl gravity 1:lcking in the 
t;rpictll ciril situation. A thorough con rid ern ti or^ of the caws leares a 
distinct impressior~ that courts apply an ad koc kind of accounting to 
rontempt situations and arrive a t  conclusions x~hich, no inater how 
jmst in the irl~rnediate case, compose onlr the most caLmnl and intellec- 
tl~nlly ~ insa t i>e ing  link with any body of law or legal principle. 

"See nppnrent concession of this point I)$ Justice Gol(llxrg i l l  Rante t t  v. 
r ) t i t cd  Statrx,  376 T.S. 681.753-734 ( 1 W )  (dissent) ; but ace abo, G ~ L D F ~ .  THE 
COXTEMPT POWER 3S-6'2 (I%?). 



This approach is consistent with the draft sentencing chapter ( ro- 
posed section 3304) wherein imprisoumeet for failures to pay Lies 
may be avoided by satisfaction if the court's order so prorides. When 
a murt or other government W n c F  desires only to  h a w  its  order fol- 
lowed and does not intend to punish a contemnor, the sentencing cha11- 
ter should permit provision 111 any sentence after a con\-iction under 
these proposed statutes (note 56, supra.) that upon compliance with 
the order giving rise to the conviction, the contemnor may be released 
from imprisonment. 

Under current contempt lnw, civil contempt sentences conceivnbly 
could last indefinitely. This would not be the case under the recom- 
mendecl statute which would provide a masimum sentence with a 
right only to  shorten the statutory sentence by conformity with the 
order. - 

The proposid statute, together with the sentencing statute, could 
replace the present civil conte~npt povier. Of course, the quest1011 rc- 
mains what would happen if courts chose to avoid this legislative 

g.liCY 'jY 
aiming inherent powers of civil contempt \ d ~ i c l ~  may not. 

e restricted by legislation. The only wag to resolve this potentinl 
clash would be for this Co~nmission to try to reach harmony with 
the courts, possibly through the Judicial ('onference, so that il stand- 
ard procedure along the proposed lines could be worked out and vol- 
untarily followed in the Federril courts. 

(3) Differences in tho wny the proposed Code will vievi the serious- 
ness of wntempts of different government agencies should be reflected 
in the grading of st:itutory coi~tempt. E.g.? contempt of court could 
be t,rentod ns n Class A misdemeanor wide contenipt of a minor execu- 
tive oficinl could be deoniecl n Class B misdemennor. 

If  misconduct other t.han the subject of the proposal contained in 
this report is punishable under ordinary criminal statutes, as will be 
the case under the new Code, siininlary treatment of such misconduct, 
should also be eliminated; if this coum is followed, there is no need 
or logic in denying to  all npncies of government recourse to :s c h i -  
nnl stntute to bolster only their powers to opernte when there is clis- 
obedience of orders and subpenas and refusids to testify, the subject 
matter of t.he proposed two contempt statutes. 

Once the hlstoric objections to expansion of contempt powers are 
satisfied, the trend rejecting resort to contempt by hybrid or non- 
judicial agencies need not be continued. Under the proposal, all m- 
ecutions mould be limited, in substance, to disobeilience to o k c id  

owers and t o  lawful orders, and the same governn~cntal needs could 
go said to be present in all agmcies Since the $angers of autocn~tic: 
misuse are eliminated by lin~iting cotitempt ~ict!on to prosecutions i n  
the ordinary fashion "O : ~ n d  by not. countenxnc~n r summary uses of 
the common lam contempt power, traditio~itil ears of esp:tnding 
access to contempt are inappropriate. 

k 

.D''It is the absence of administratire powers of imprisonment that sharply 
distinguishes a legal system like the Angl&Anieric-an from those which prernil 
in those countries we disparngingly describe a s  totalitnrian." S m w a ~ n ,  IN- 
TBODUCI'IOS l W  AMEFUCAX ~DXINI~TUATI\'E IJAW 101 (1058). 





COMMENT 

on 

PERJURY AND FALSE STATEMENTS: 
SECTIONS 1351-1354 

(Stein, Green; May 8, 1969) 
1. Rack round; Purposes.-The proposed pro\-isions regarding per- 

js a n h l s e  9 statements would make significant chnngfs in emsting 
F era1 law. The pe j u r y  statute-section 1351--does not make n sub- 
s%antial change in the present definition of the offense but proposes 
substant in1 refornl on corollary matters, not now dealt wit11 by statute, 
such as corroboration, method of prosecution when there me mutuillly 
contrndictory statements, ruid the significance of a retraction.' Tlie 
draft also reduces the significance of materiality in perjury prczsecu- 
tions by providing n lesser offense for immaterial fnlse statements 
under 011th in ofticial proceedings (section 1352(1)). 

The fnlse statements prorisioils--sections 1352 and 1353--mnke sub- 
stantive chnnges in penalty and defulition, eliminating oral statements 
from tho scope of the general false statement prohibition and tiis- 
criminating betxeen falsa statements generally mcl false stntemonts 
and reports to I;IW enforcemenl, authorities. Section 1352 reduces the 
mnsinium penalty for falso st:ltements genernlly from 5 years to n 
Clnss h m~sdeme~mor, which mould remove the present nnomaly of 
non-oath fnlse statements being subject to penalty equal to that :wail- 
able for pe 'ury. I f  the false statement is not perjury, the felony 
pennlty wou 7 d be available only when the ultimate felony is estnb- 
lislied. e.g.. frnudulentl y obtaining government funds (theft), em- 
bezzlement, evading income tax, fraudulently obtaining citizenship, 
etc. This course v5ll permit repeal of a number of misdemeanor false 
stntement provisions scatterwl throughout the United States Code 
which are presently inconsistent in 1wnalt.r with the general false 
statement felony (18 U.S.C. 5 1001).In addition, the proposal broadens 
:y>plicntion of tlie fnlse stntement statute to the courts in recognition 
of the fact that their administration inrolves matters analogous to those 
dealt with by the other branches. e.9.. makmg p : ~ p e n t s  to appointed 
counsel under the Criminal Justice Act. 

'Similar reforms hare recently been proposed or adopted in the following 
Codes: PUELI~. REV. OF COLO. CBIU. IAWS nrt 32 (Research Report So. 923, 
Sor. 1W) : PROPOSED DEL. PRIM. CODE HB 7-30-729 (1967) ; CRIM. CODE OF OA.. 
526-24 (19N9) : ILL CRIU. CODE (1961) : PROPO~ED IA. CRW. CODE 
$8 721.1-721.4 (1Wi Proj.) : Mrcn. REV. CRN. CODE 55 49014010 (Final Drnft 
1907) ; S.S. REV. PES. LAW $8 21O.W210..50 ((UcEiinneg 1087) : PRo~osn) Ca~w.  
CODE FOR PA. 9s 2101-2110 (1967) : TEX PES. CODE REV. PROJECT, 90241.0-311.5 
(Oct. 1007). 

(&59) 



2. Perjwy; Sz&stantive Definition : 111 e m  Rea.?-The present per- 
jury statute, 18 1T.S.C. 16.21, proxrihes tlie giring of any "testimonj, 
declaration, deposition, or certificate" on a material matter ~ h i c h  the 
actor "does not believe to be true." when such statement is giren wider 
oath "before n competent tribunal, officer, or person.?' Tllc proposed 
substantive definition of the crime of perjury retains tlie esential 
elelnents of the crinle as stated in the present stratute-taking of a11 
oath. materialit1 of the falsification, and the requirement that the 
falsific*ation be in an official proceeding. O f i d  proceeclinp is ,de- 
fined, as at  present, to i~iclude herwings before : ~ n y  judicinl. legislatlre, 
or administmtire t~.il)nn:~l or oficiiil nntlioriz~cl to take evidence uundeiL 
oath. Tlie major proposed reforms lie, not in  the definition of the 
elcnlcnts of the crime, but in the scope of pcrmissiMe proof of the 
crime and in  defining materiality, topics which are cliscussecl 
separately, inf ?*a. 

Tlie proposed provision retains tho same requirement of niem reit 
as is now stated 11 Federnl law-the giring of a statement \rhicli 
declarant .'does not beliere to be true." I n  t e r n s  of the proposed stand- 
ards of c d  pability for tlie new Code, this would ii~clucle statements 
LLreclrlessly" made : " that is, the d e c l : ~ ~ m ~ t  is i~sponsible for statements 
he makes Lalsely because he does not think they are importaut. or  does 
not care whether he tells the tmth or not, if, in fact, tlie statements 
:Ire important to the inquiry. Materiality as a matter of law will cleter- 
mine his liability for  a felony, regardless of his belief as t o  materiality 
(see p a r a p ~ p h  3. in f ru)  . This resolves two conflicting means of 111e:1- 
surinp the cost of p e r j u q  to society. Lawful process is not 11a.rmed 
when inlrestipating authorities obtain tlle true inforn~ation they p r o p  
erly seek; rather tliere are dangers of porernrnental abuse of its 
powers of i n q u i q  if i ts investigation goes further, as  well as of waste 
of gorermnental resources. I3ut. while the scope of governnierital 
investigation is restricted by an  objective test of materiality, tlie in- 
cliriclu~al culpability of a perjurer does not delmlcl so much on the in- 
tended effect of his ex*rinsic conduct as it docs on his conscious 
violnt.ion of llis oath. Therefore, once it is established that tlle truthful 
mswers demanded are relel-ant to the inquiry, a person under oath 
becomes culpable for bbrecklessly~' giving false answers. 

This concept of perjury. however, depends on the premise that  there 
is no crime nnless the statement giren is in fact false. Intendiug to lie 
is not an offense if. a s  it turns ont. the ansllrer is truthful. This I\-oulcl 
be so? :~lso, for  inchoate acts-attempts to co~nmit perjury o r  subor- 
nation of perjur;r: there is no oil'ense if the statement :~ttenipted or 
solicited is truthful, el en if the attemptor or  solicitor believes it is not.* 
111 this light, u statenlent of personal opinion becomes a special prob- 
lem because of its subjective eleme~it. We define statement. as  under 
present law, to include not only stnte~uents of purported fact, 
but :dso of the declnrant% opinion or  beliefs. This is necessuy in sitn- 

"For the remainder of this discussion draft, n e  are great l~  indebted to the 
Model Penal Code commentary on article 241 concerning perjur;r and other falsi- 
fication to authorities. pp. %I43 (Tent. Draft So. 6. 1957). The Model Penal 
Code has dealt with the criticisnis of preserit perjurx Ian here noted, and pro- 
rided the model statutes for the recomended reforus of the lav- in this area. 

'See  draft section 302(c). 
*Cf. Study Draft section 1001(1). Impossibility is  not a defense in attempt. 



at ions where the state of mind of the person testifying is directly 
material to the inquiry. I f ,  for example, n ) e m n  in a selective service 
proceeding testifies thnt he belicves he is \a\rfully married, when it 
can be shovin that he is not, in fact, lawfully married m d  that he 
could not have believed so, liis testimony is ~erjurious: if, however, i it objectively appears that he is, in fact, law ully married, he would 
not be guilty of perjuxy merely Lec:tuse he, subjectively, really believes 
he was not. IIere, the perjury re1:ltes to an overt fact, which can be 
shown to be true or false, :IS the case may be. But when a person who 
claims "conscientious objector" status testifies. the relevant inquiry is 
solely concerned with his state of mind. If i t  can be she\\-11 (i.e., 
through admissions to others) t1i:tt he does not hold conscientious be- 
liefs against war, though lie testified he did, liis statement of personal 
opinion is perjurious. The proposed definition of +'statenlqnt" there- 
fore includes statements of opinion bbonly if tlie representation clearly 
relutes to state of mind apart from or in addition to any facts whch 
are the subject of the representation." ' 

3. Perjury : .Il&rialit .-The proposed definition of "materiality?' I does not. differ substantia ly frolli that given by prevailing law. Xate- 
rittlity has been defined to ernblwx anything "capable of influencing 
the tribunal on the issue before it" or which bbl~as  n natural tendency 
to influence. impede or dissuade [a grand jury] from pursuing its 
investigation." The definition xoposed here--that falsification is 
material "if it could have affectec 1 the course or outcome of the official 
proceeding or the disposition of tlie matter in which the statement IS 
madeq'-maintains the broad scope of the pr.e\-ailing definitions. 

The issue of materiality, however, is a constant source of debate in 
in&\-iclual cases, and in some cases, prosecutions hare been dismissed, 
perhaps needlessly, because of holdings that the defendant, though he 
may hare lied deliberately under oath, did not, under the circum- 

'Cf .  United States v. Remingtdn, 101 F.2d 246 (2d Cir. 1951), cert. denfed. 34.3 
U.S. 907 (1053). 347 U S .  913 (1054). upholding a n  indictment insofar as it 
chnrged that  defendant "did not believe his denial [before a grand jurgl of 
u~embership in the Communist I'nrty." Under the draf t  proposal, Hemington's 

a conric'ion could not be sustained if he stated he was not a member of the Com- 
munist Pam when, in fact. he was not (even if the defendant thought he was 
a member and he was lying). He could, however, be conuicted for  falsely 
stating that he had not colurfdered h i n ~ e l f  a Communist. if his belief in this 
matter was material to  the inquiry. 

6Blackmon v. United States,  108 1C2d 572 (5th Cir. 1810) (false statement as 
to witness' purpose in visiting nrl illep11 distillery held material. since it  affected 
the weight to be given to his testln~ouy concerning matters lenrned during liis 
visit) : cf. Beckanetirr v. United Stntea, 232 F.W 1 (5th Cir. 1956) (false testi- 
mony by a contractor. in a civil suit over a house built by him, that  he had ''gradu- 
ated" from the IIassachnsetts Institute of Technology; that  h e  did not. in fact, 
m d u a t e .  thouah he had attended XI.1.T.. was held to be of "no consequence" 
in,d d t e r i a i j .  

Carroll v. United States. 16 F.2d W1 (2d Cir.), cert. d a i e d .  !?73 U.S. 
477 (1927) (upholding conridion of n theater owner who had testified, in in- 
vefitigation of whether alcoholic drinks mere served a t  a parts he  had held. that  
no giri was in a bathtub containing some liquid a t  the party; materiality of the 
falsehood was bawd on the possibility thnt the girl, if she was in the tub, might 
have testified a s  to the nature of the liquid in the tub) ;  see ale0 Robinson I-. 
United States, 114 F.2d 175. 170 (D.C. Cir. 1M0) : "whether such statements 
had a natural tendency to influence the [marriage] clerk in his inrestigation of 
the facts . . ." 



stances of the case, lie as to a mn~erial matter.' Such difficult cases have 
led to proposals, such as that of the Kationnl C o n f e r e n r e  of Colnlnis- 
sioners on F n i f o r n i  S t a t e  L a i ~ s , ~  to eliminnte materiality rdtoqether 
from the definition of perjury. I-Iowever. re ten t ion  of m:ttwi:dlty a s  
an element of the c r i lue  is va luab le  :M n res t r i c t ion  of felony prosecu- 

'8ec the cliscussion of three Federal cases in ,\loom. PESJJ,  con^. art. 241. 
Conment a t  lOSlO!!, 111-112 (Tenl. n r a f l  KO. 6 )  : 

Yyle v. Unifcd States, 166 F.ld (U.C. Cir. 194G). held that L'yle could 
not he conrictetl of perjury for falsely asserting. in the course of her testi- 
monr as a n-itness for  the go\w-nme~it in a llnnn Act prosecution. that a 
statement she hnd made against the same d e f ~ r ~ d t ~ n t  before lrial resultecl 
from coercion by F.B.I. agents. This falsific+ltion mas held immaterial hecause 
she had not repudin ted the purport of the pretrial statement. and therefore 
her false charge of coercion in relation to the pretrial statement 'could h a w  
had no effect on the jury's cfecision.' 

The question whether 'importance' is  an element of materiality divided 
the United States Court of Aplwtll.: in the Lattimwe rase [U)fitcd States r. 
T~attimorc, 215 F. 2d Mi (1).C. Cir. I%-&)]. Thr  court sustained u count 
charging that defendant f a l s e l ~  w o r e  before ;I ('ongressional inreztignting 
committee that  h r  did not lrnom Asinticus was n Communist. b i a t i c u s  had 
contributed articlrs to  a journal edited by Lnttimore. The opinion of the 
court holds tha t  such a falsification might 1)e rlrnt~rial, in a n  irwestigation of 
Commi~nist influence, erelr if 'not important', Judgers] Edgerton, Clark 
and Bazelon dissented, asserting that 'material' means 'not only pertinent 
but also important in some substantial degree. They could see no snfficient 
importance in the fnct, if it war a fact, that Lattimore h e w  one of his con- 
tributors mas a Communist Ti~tited State8 r. Ca)~trro?z, 982 Fed. 684 (D. Ariz. 
1922). iHnstmtes the absurd length to which the requirement of materiality 
ran be pnsherl. A11 indictmrnt charging the f i h g  of a false ztatement of elw- 
tion campaign reccipta was rlismissed on the gro~lnd that  the ('orrunt Prac- 
tices Act penalized only erceseirc. ezpmdittcrca, although thr  Act requirrd 
disclosure of both receipts and cspmilitnres. 

The lfodel Penal Code commentar;r on these caws concludes ( a t  111) that:  
Pule ran he regarded a s  oue of thosr hard casrs that  riiake bad law under 

a n ~  formulation. Ordinarily, falsificntion like Pylr's would he found mnterinl 
under [the proposed] definition. So fa r  a s  the T,alti~~tore case is concerned 
n-ith i t s  controrrrsy a s  to whether miiterialitg implies 'importance' [the 
proposwl] deiinitiorr accepts the ~ t l j o r i t y  position, ina.rm11c11 a s  we do not 
specify any p a r t i c ~ ~ l a r  ~ e g r e c  of i~~fluence which thr  falsification might hare. 
Tet i t  is clear that  tririnl falsification is  esclutled by [the proposed] tept: 
and i t  will be easier and less dangerous for  the courts to limit felonious 
perjury to  mis.stnten~ents having some substantinl potential for obstrncting 
jus t ic~ ,  becauw of the arailabiliQ of the misdemelnor. . . . 

'A  succinrt qtatenwnt of wenlrnesses in the present perjury law vias ~r r i t t en  
by the Sntional Conference of Conimissioners on Uniforn~ Stat(. L:ln-s, in 1952. 
In  a preparatory uotr lo the Jlotlel Act on Perjury, the Conference stated: 

In thr  first place . . . n person may not be ronricted of perjury if he 
makes contradictory statelncnts under oath. u n l e ~ s  the indictn~ent chnrges 
and the proscation prove3 that one of the eontrndictoq- statements is false. 
In  the second place, proof of falsity of a staternenl nlleged to be false must be 
established by two independent aitnrsses or by one witness ;tnd rorrobomt- 
ing circumstances. In the third place, a false stotetnent must be prorrd not 
only to he false but also to he material to the ~)roreeding fnr \vhich it  W:I- 

madr. This rule has meant inlmunity for many witnes.-es who hare wilfully 
given fillst- e r i d r n c ~  in court. nr~d much delay and uncer ta i~~ty  hare arisen 
in the course of the interpretation and applicntion of the rule. In the fonrth 
Place, a great diffirulty in administering the law of perjury has hren the 
sererity of the pe~ialtie.: specified by the statutrs. In the less aggrurated 
forms of perjury, much could be gained in effectirencss and respect by mak- 
ing penalties less 9QVeI-e in the books and morp frequently nppLiec1 in the 
conrt rooms. . . . (cluoted in MODEL PEXAL C O ~ E ,  art. 2-H. Comment nt 102- 
103 (Tent. Draft  No. 6.1957) ) . 



tions to serious and important cases.s Upon the view that lyin under 
oath in an officinl proceeding even though not material sl~oulc f nover- 
theless be 1111 offense, proposecl subsection (1) of the false state- 
nlrnts provision in effect provides :I lesser included crime to perjury 
by its appl iaibility to  officlnl proceedinp but without the requirement 
of mntcr~ality. I ts  nvailnbility should render less difficult considemtion 
of '*hard" ci1se.s on the issue of materiality. 

Tho ])ro~)osed general l~rovision on materia1it;y also eq l imtes  soma 
desirable propositions of 1t~w and preserves existing law in t.hese 
respects : 

I t  provides that the issue of materiality does not depend on whether 
the statement was iidmissiblo under rules of evidence. Rules of evi- 
dence vary widelv from pmceedings in court to grand jury investi- 
gations and udmhistmtive l i e m i n g ~ . ~ ~  Further, relevant testimony 
may be excluded for a variety of technical masons under the rules 
of e~iclcnce. But the nub of the crime of perjury is the declnrant's 
willingness to lie under oath; culpability should not de nd on 
whether the false testimony might otherwise have been exclu ed from 
evidence. 

8" 
'Rce Eltikey. d8peCt8 of the  Et-idcnee Gathering Pmcrsr far Organized Crinw 

CU.LIC~: A I ' r e l i~~~inary  Analusis. in P ~ E S ~ E X T ' S  Cou~rrss ros  o s  LAW EXFORCE- 
M E N T  AND .~UINISTRATION OF JUSTICE, TASK FORCE *OBT: OBOAKIZED CIUME, 
[hereinafter cited a s  TASK FORCE IhPOHT] a t89  (1967) : 

While the rccluirement [of materiality] has  resulted in much litigation 
and has resulted in the freeing of individuals clearly guilty of false swenr- 
in& it 1)robnbly ought to be retained in the law. False answers to trivial and 
insignific.lint qnestions seldon~ cause substantial harm to the administmtion 
of justice. Perjury prosecutionrsl should be limited a s  a matter of law to the 

and in~pnrtant. T l ~ e  requirement of materiality is  a device whicli 
works to make this the mse. 

Thus, the R e ~ i d e n t ' s  C o ~ n n l i ~ i o n  on La\\- hMorcement and Bdministrntion of 
Justitr,  while criticizing the mcaknesses of present perjury Ian. and making 
recon~inenclatious for change (especially with respect to current problems of deal- 
inc: with organized crime), did not recommend elimination of the materiality 
requirement : 

Jlany prosecutors beliere that  the incidence of perjury is higher in orga- 
nized crime cnses than in routine criminal matters. Immunity can be an 
effective prnLwutive weapon only if the immunized witness then testifies 
tnithfi~lly. The ~ ~ r c w n t  special proof requirements in perjury c a w s  inhibit 
prosecutors from seeking pcrjurs indictments and lead to much lower con- 
viction mtes for perjury than for other crimes. -ening of rigid proof 
wquircments in perjury prosecutions would strengthen the deterrent value 
of perjury laws and present a m-eater incentire fo r  truthful testimony. 

The Commission recnnin~ends [that] Congres . . . abolish the rigid two- 
witncw and direct-eridence rules in p r j u q  prosecutions, hut retain the 
requirement of proring a n  intentional false statement. (TASK F~BcE REPORT 
a t  16-17 (1967) ). 

la Consider, for  example, the grnnd jury: 
All person4 within i ts  jurisdiction. upon being lawfullp summoned before 

it. a re  bound to disclose what they know in answer to questions asked to 
discover the truth concerning the matters being investigated. Seither the 
mnipctenc;r of their testimony [nlor its wlerancy is their rwncern. . . . 
As the investigation proceds, whatever leads may be dereloped rnnst be 
run tlowi to find a s  accurntely 8s  possible what the tni th  is, and any f a k e  
testimony which impedes and hampers the course of the investigation is  
material in the sewe that i t  has a tendency to affect the ultimate action 
of the grr~nd jury. (Cni ted  State8 r. IllcGorren, 80 F. I d  880, 88n ( Id  Cir.), 
eert. denied. 287 U.S. 630 (1939) (nf8rmiug a contempt conviction). 



The proposed pl~)rision nlso expressly negatives any clcfei~c that 
the declalxnt mist:~kenly helierecl his fxlsel~ood to be iillimaterial." 
This proposition also prevents reintrodudioli of difficult issues as  to 
materiality. for  a cleclarant could, absent this provision. claim mis- 
rnko as to materiality i11 all I~ut the most obvious cases. 

r ,  1 he proposed provision also cotlifies the rsisting ~mle  that. the issue 
of 111ateri:llit;r- is a clilestion of law.1z The court. therefore, (.:in inst iwt 
the j u q  as to ~v l i e t lw  il statement, if t h y  fntl i t  to  haw been made 
by the clef~nd:mt, WLS or  was not ~ n a t e ~ - i d .  

4. P e r j u ~ y :  Imegu/a~v'ty o f  Oath ; AvthorSfy of Oficial Proceed- 
i'ng.-'i'he propo:'rcl crener:ll provision on irregularity of the oath 
specifies thiit it. is no Sefense that the oaitli w:ls :~clnlinisterecl or  taken 
in an irreg~1:tr manner. t l ~ t  declnr:unt w:ls not competent to make 
the statement in qnestion or that :uiy iloci~ment presentecl by the 
defendant. as  lia~riiig bee11 n d e  ulidcr oath w : ~  not, in fact, so verified. 
Swlr irregularities are of no p r o p .  concern to the f:llse clecl:~r:ll~t. 
The defenclant's awareness of the neecl for :in oat11 is notic'e enough 
of the seriousness of the 

For  similar reasons, it might be argued that there slloi~lrl be no de- 
fense arailnble to the person who clelibcratrly lied under oath, el en 
when the bod) before 11-hiell he testified Iiad no jurisdiction in the case. 
S o  such prorision is 1xoposecl. Iiowever, because the go\-ernment:il 
interest in truthfnl t e s t h o n ~  is limited to :c,t:tten~ents given befnre 
official bodies or agencies acting entirely ~ i t l i i n  their proper field of 
authority. I f .  t l~en ,  the body before ~rhicl i  $1 statement. was made hnd 
no jnriscliction in the case, i t  can properly be clain~ed t h a t  the state- 

= J.c., culpability is not required as to 111ateria1it.v ( s ee  section 30'2(3) ). Cf. the 
proposed general provision on ilristake of fact or misttilie of 1:1rr, draft =ectioris 
809 and 610. 

'"'Jlaterinlit~ . . . [i,] a n  issne for  the conrt. ' United States c Jo'ncs, 374 
F.2d 414, 419 (W Cir.). ce,t. denied, 3S9 1T.S. K3i  (1967) ; sec also Vasiuia  
5.. l'nited Stntcs. 296 F.2d S7l (8th Cir. 1961) : U ~ v o k s  r. C-?tiled Sfntc8, 9.53 
F.21 362 (6th Cir.), cwt. dc~iied, 3.77 U.S. 927 (1958) ; rn i t cd  States v. Parlier, 
2 4  F.2~1 !Y3 (7th Cir. I ,  ccrt. drnied, 355 C.S. S3ti (1037) : Trari.? r. TStitcd Staf tn ,  
123 F." 21% (10th Cir. 1941) : Ctrited State8 r. S l n t z k ~ ,  7'3 F.2d 504 (3d Cir. 
1933) ; Fttited stcites v. Sltinit, 14 F. 447 (C .C.  Ore. LW?). The ~~roposition is 
o~ern-helrninaly accepted. 

=Under present larr, an oath need not be in any pmticular form ( I l o l p  r. 
I'uited States,  %TS F. 521 (7th C'ir. 19:l) ), and erroneous tec1inic:~lities-sncli 
a s  u mist i ik~ in the use of a sral and 111 the use of the term "county" instead 
of "ciQ"-do not affect the wlidity of the oath (C'xited States v. Seulc, 14 F.  
707 (C.C. T'n. 1853) ). But talririe a n  oath hcfore a person \vIw lacked any 
authority to administer the oath is a defense to a charge of 1wrjur.v. "It i- 
fur~clanientnl in the  law of criminal procedure that an oath before one who has 
no legal authority ttt nchini . ; t~r  oaths of a public nature. or brforc one who. 
alrhougli nutl~orized to mlministrr some kind of oaths. but not thc. one which i- 
brought in  question. cnlinot ilinount to perjum a t  rouin~oii law, or subjrct the 
party taking it to prosecution for the statutory offense of wilfully false s~e:~ririg." 
Chited Stcrtcs T. Curtis. 107 P.S. 671. tj72-673 (18S.7). T'tirler the ~,ropoard pro- 
risions, a complete failure in tlw adinini.;tmtiori of the oath wonlrl be tleen~ed 
R f l ~ n c l m ~ n t a l  defect. not B technical "irrcqr1;trity." 13ot n Ikerson submitting a 
document which he pl~rports  lo be under oath would be bound by l ~ i s  submission. 
Thc iswe, then. would properly focus npon the nutlroritr of the prnceeBing to (,all 
for n statement under oath. rather th2111 the mmningless issue of rrbcther a 
persou wlio knowillgly submitted n sworrl . ; tnte~n~nt ,  swore his oath before 
someone authorized to take i t  



merit was not made in an "official pmceeding".14 011 t.he other hand, 
in instances in which n d i d  "ofli~ial is conducted it does 
not nxittcr that the outcome of the l~rocculing is inconclusive. For  ex 
ample, when a gxaid. jury inqnir~.s into posible riolatioi~s of law 
within its district. perjury before it is pnnishable, et-en thou& the 
proceeding erentulilly finds no crime, issues a defective indictment, or 
Iincls that the crime it was in\-es*ignt,ing occurred in mother distrid.'j 

5. Pe11jzo.y: Ret~*acfio,l.-I'rese~it Federal law holds a. persol1 respon- 
sible for his false testimony even if he recants: lG 

Deliberate material falsification llnrlcr oath constitutes the 
crime of perjury nncl the crime is conlplete when a witness' 
statement has once beell nincle. It is argued that to allow re- 
traction of perjurecl t.estimoiv promotes the clisco~ery of the 
truth and, if made before the proceeding is concluded, can do 
no harm to the parties. The argument overlooks the tendency 
of such a view to encourage false swearing in the belief that 
if the falsity be not c~iscorerecl he fore the end of the hearing 
it will have its intended eflect, but, if discovered, the witness 
niay purge 1iim.self of crime 1)s resuming his role as witnes 
and substituting the truth lor his previous falsehood. I t  
ignores the fact that the oath admiuistered to the witness calls 
on him freely to clisclose tlie truth in the first h ~ . ~ n c e  and not. 
to p~nt the court and the parties to the dis,zcl~antage, hinder- 
ance, and clelny of ultimately extracting the truth by cross- 
exnmination, by extraneous invest.igation, or other collateral 
means. 

The proposed p~.ov.ision on retraction seeks to proride opportunity 
for retraction during the course of the proceeding while a\-oidinp t.he 
dangers of this policy noted by the Supreme Court. The possibility 
chat a witness may bc enconragecl to lie, believing that he can recmt at 
the end of tlie hearing if his falsehood is disco\-end, is disposed of by 
specifying that the ~wraction ~ i ~ i s t  be made before i t  becomes nlanifest 
that the falsification is or will be exposecl. The possibility that the 
heari?g body map be seriously hindered by the delay in finding t.he 
truth is a~*oiclecl by specifying that the retrz~ction must be lnacle before 

" Srr the proposed general definition of "official proceeding," which is  defined 
u s  H proceeding before an agency or omcia1 "ar~thoriwd t o  take eridence under 
oath" (draft section lO9(v). Nee u k o  Ckrktofjel  r. United S la tes .  338 US. 84 
r 1949). in which the defendant who had made false statements before a con- 
grrssian~l  committee \\.as allowed to raise the question of the presence of a 
quorum: B r o m  I*. Fnited S f u t c ~ ,  245 F. 2d .%9, 55.5 (8th Cir. 1957). holding that 
a grand jury is  not authorized to conduct "an inquisition into the life and con- 
duct of a defendant v i t h  referewe to ruitters that a r e  not relerant o r  material." 

= S F C  Cni ted  Stntca v. TTilTiums, 341 U.S. 5S (1931). holding that false state- 
ments ill the r o u n e  of a trial on a n  indictment subsequently held not to  charge 
a Feder:~l crime a r e  punishable; Unitcd Rtcrtcx r. Sfff, 212 F. 2d 2% (3d Cir. 
19.2). Irolding that perjury before a gmnd jury making a good faith inrestign- 
tion of offenses within i ts  district is punishable n ~ t ~ i t h s t a n d i n g  a n  erentual 
rleterniination that  venue properly lay elsewhere. 

la Tnitcd Stntc3s r. Sorris. 300 U.S. fiM. 57-4 (1937) (defendant, in the course of 
a cotlgrcssionnl committee invwtigation, denirrl having rereired financial back- 
ing for a political campaign ; the nest  day, after hearing a witness testify to the 
contrary, defendant took the stand again and admitted the acceptance of funds). 



t l ~ o  frllsification substantially nflects tlie proreeding. Giwn this prori- 
sion, tlwn, the tlbil ity of an investigating body to le :~  I.II the trutll is 
enl~:l~icctl. The ilcc.lt~runt. thoug11 he may, in :I, moment of p:~nic or  
witliout sufficient thought on the consequences. 1i:lre l i~ t l ,  still 11 : I s . -. mile 
time to think about 111s error ;111cl r e r e rx  Ilinlself. T1iei.c is. rhen. an 
elt'ective incentive to .'discorerj of the truth [ivliicli]. nl:~tlr before 
tlm proceeding is ronclucled, ciln clo no liarlil to the partirs." 

6.  Pet:juq: /ncotrsi.ste)it Ptatenze~ct.r.-Over a quarter c-entt~l:y ago. 
ITnitcd States Circuit .J~idge Augustus H:~ncl commentrtl: "lt swins 
str;lnge that in the federal courts an indictment for  perjury n1ny not 
yet be drawn in the alternative and that there may not he ;I convictioli 
for delibemtelg making oath to contrnclictory st:~ternents unless the 
prosecutor shows which of the s~atements \ws false." IS I ~ c k  of :I pro- 
vision for pleading and proof of hiconsistent statcnlents works to fills- 
tr:ite prnsecution of someone ~ h o  manifestly perjures hiniself. sim- 
ply lwcruise it cannot, wit11 certahty. be nsccrtainecl xi-liicli of his state- 
nients is the lie. Pr~rsuarit to persistent reconlinenclntion of :I special 
rille for pleading and proof in this area. the proposxl perjury provi- 
sion cont:~ins a specific provision on incoilsistcnt statement s.ID 

Vnder the proposed provision, when mutually contratlictor~ state- 
nients have been made under o:tth, the decla~mlt may be prosecuted on 
the basis of an indictment setting forth the inconsistent stntelncnts in 
:L single count. Tile prosecution need not prove which of the stntcmcnts 
w s  t l i ~  false, one; the inconsistency is enongh to est:~hlish i~ 1)rimn 
fwie case. t l ~ t  "one or  the other was false." Tlie evidence c 8 : ~ ~ i .  of co11we. 
110 cllr~llPngecl by sho\ving that tlie statemrlits are 1wonci1:lble. 'I'hc 
pi~osecut.ion must sho\i- that the clefend:~nl, coulcl not I ~ n w  1)elievctl 
r:lc.11 of the statements at the time he made them. The 11111den of pel'- 
s~lading :L jury beyond a rei~sonable cloubt that one or tlie otllel* of 
t l ~ !  statriiients must necessarily have been falsely sivorn rcmnins oil 
tho prosecution. 

,~cldition:lllp, since it cannot be clemoiist~~:~ted \~11icl1 of the incon- 
sistent stntements is false, it is explicitly proi-icled that. the fact that 
the declarilnt's sworn statements are inconsistent cruinot lw used to 
convict the defendnnt of the felony of perjury if lie n~iglit. in fact, 
be guilty orily of the misdemeanor of illaking :In i1nrn:lteri:tl frllsc 
stnternent ander oath. That  is. if one or more of the inconsistent stnte- 
ments was not material to  the i n q u i r ~  in which it wns ~liadc, the pro- 
vision presumes that the nonmaterial staten~ent n-as the E:ilw one, :mcl 
the defendant! therefore, is not guilty of perjury. 

C r . Pe)$u~y: Co~~robo~~a.tio~~.-Tlle strict "t\vo-\~itness" rule of proof 

" Id .  
rynilrd Stales r. Buckner, 118 F.2d 4C#, 47.0 (9d Cir. 1941 ). affirming :I c o ~ ~ v i c -  

tion in which defendant bad admitted \vh~cll of the inconsistent statements 
IWS the f111sc one. 

In Sfr  the criticisms of the Sntioxil Conference of C?ommissio~~ers on I'niform 
Stnte Laws nnd of the President's Commis~ion on J,aw Enforcement nncl Icl- 
n~inistrntior~ of Justice, discussed in notes 8 and 9 srcpra. Scr rrlno Professor 
13111key's rrport to the President's Commission, srcprcr note 9, at !11. A proposnl 
to permit indictments based on contradictor;r sworn rtntemrntn befor12 i~ c~lurl 
or gmnd jury is now pending before Congress ( S .  30. 9lst Gong. 1st Sesx.1. 



in )erjury cases has been s~ihjectecl to rriuch judicial qualification 'O 

:mc 1 :IISO subjected to miicll criticism by ,;vonm~entntors. The rule *W:IS 
:~dopt~cI illto tlio common law because of n fear of the sit.uation created 
by 0i1t1i i~gi~ilist  ill1 oiltll." " I t  was fallowed by the Supreme Court in 
1C'ell.r v. United Statee: 23 

Since equally honest witnesses may well have differing 
recollections of the same event, we cannot reject as  wholly un- 
reasonable tlie notion that :I conviction for pe j u r y  ought not 
to rest entirely upon ..an oath against. an oath." The rule 
Inn. originidly have stemniecl from quite ditrerent. reasoning, [ " j  hut irnpllrit in its evolution and continued vitality 1i:w 
been tlie fear t h t  in~iocent witnesses might be n l i d u l ~  linr- 
msed or  convicted in perjury pro-sxutions if a less strmgent 
rule were :~clopted. 

IVhilc :~pplication in prosecutions for perjury. the rule K:IS not nude 
applic:~ble in false stutenient. cases under 18 U.S.C. # 1001. 25 

lo Bcc MODEL I'EKAL CODE, art. 2U. Comment at  137 (Tent. Draft So. 0, 1!K) : 
A uulnbrr of q~mliflcntio~ts of the 'one-etses-plus-corroboration' rule llare 
bern introduced. Thus, no contri1dictor.r witness is required where direct 
obserrstion is  impossible, ns where defendant is accused of perjury a s  to his 
OWII n~ental  state. eg.. 'I don't remember.' Such a prosecution a n  proceed 
entirdy on circumstnntial evidence (Beltrle 1-. L-nitrd &'totes, 100 F. 2d 714 
(l).C1. Cir. 1938) ). At1 nuthentivnted record of conviction suffices to demon- 
strnte the fnlsity of the defenclnnt's sworn denial thnt he had ever been con- 
victed of crilne. (ITollj \*. United Stateil, 27s F. 521 (7th Cir. 1921) : linited 
Sttiten v. Florcs-Rodriqucz, 237 I?. 21  405 (2d Cir. 1956) ) If defendnnt on triul 
for perjury ndtnits the fnlsity bu t  defends on the grouud of good faith, no 
otlicr witness to fnlsitg is  required (Cnitcd Stotc.? v. Btcckner. 118 12. 31  4(;8 
(31  ('ir. 1!H1) ) : outa fcour t  admissions b r  the defendnnt. for ernninle. in 
letters mhicl~ 'he'lms wribten, mag perfom the same function (C7niteci ;~tate8 
r. l l ' c d ,  39 U.S. 430 (1RIO) ). 

Furthcr, corroborntion may be circumstantial (United States v. Qoldberg, Z !  
F. 211 72!). 733-77.7 (211 C'ir. 1961). and aer jurs  mar  be proved by sepnrnte wit- 
nesses testifying to different events. ratlier than c&oulatirel.r t o  the same event. 
:IS in . l lci~ v. L'nitctl Stater. 280 F. 2d 555 (6th Cir. 1960). in \vltich the testi~nony 
of e:wl1 of 8 I V O I I ~ ~ I I  mfuting defendnnt's statement ( in  an S L R B  proceeding) 
thnt he hnd, nt different times, visited each of them. was held suffldent to 
convict for perjury, notwithstanding the fact that  the 8 rromen did not cor- 
roborate ench other. 
" Scr notes S and 9, aupra. h present bill before Congress ( S .  30, srcpra, note 10) 

proposes to eliminate the "two-witness" rule, a s  applied to  cases of perjury be- 
forr 11 court or gmnd jury by creating a new "false statement" crime. not bound 
to cwmnion law rules. 

Prcfat0r.r Sote  to the Model Act on P e r j m  of the Commissioners on Uniform 
State Laws. The Sote goes on to stnte: "As pointed out by Dean Wigmore in his 
attack upon the rule (Wigmore, Eridence. $ %  2 W 3 ) .  that  reason vanished 
with stntutes which made defendants competent to testiQ- in their own behalf. 
This rncchnnirrtl rule .seems out of place in modem practice. The requirement of 
proof I~eyond n rensonnble doubt would be suftlcient to safeguard the 
accusal . . . . " 
" 3 2  U.S. 1300.609 ( l M ) .  
["I The "t~o-witness" rule originated in English Star Chamber procwtlings, 

whcn tlcfendnnts were not permitted to testif;r in their own behalf. 
"Thnt the "two-n-itness" rule does not npply to "false statement" cases ~ 1 1 s  

he111 in Fisher r. l'nitcd Statcx. 231 F. 2d 99 (9th Cir. 1956) ; rni tcd Statcu v. 
JIarck ixio. 344 F. G 3  (21  Cir. I S G )  : Tra& e United Stntrx, 269 F. 2d 9% (10th 
Cir. 1959), rev'd OJI otlrcr grototds, 364 U.S. 631 (1961) ; Zinitcd State8 v. KiJlinn, 
2.10 F. 211 77 (7th Cir. 1%7), and other cases in those Circuits. 



TTncler the proposed corro1)oration provision, the 'stwo-witness" rulc 
will retain validity only in cares in 1~11ich the sole proof of falsitg rests 
upon the contr:~diction of t l i ~  .it:lten~ent 1)s another person. I n  such 
cases. tlie ~iitness'  tcstirnony will l!:i~-e to be sr~pportecl. as at present. 
either by tlic testirnon? of nnotller n-itncs; or bv corr.oboratin,~ evidence. 
This rule recopnizi~ig tlie re:~son for tlie vitalit\ of the "tn-o-witne~s" 
rule, meets the fear t h t  innocent 1)crsons m:t;\. be haracsed 1,~- other 
i1~diri~111nls-u1isi1ccessfi~l 1itip:rnts. paid inforn~ers or the like, in 
nllcyed perjury ciises. Th t  for all o t l m  cnse.. ill 11-hich proof of 1)erjurg 
rests on extrinsic eviclence, whether direct or circumstm~rinl. demon- 
strating n person's 5uilt of (he crime beyonel a reasonable clouht. the 
no~inal  rules of ev~clence will npply to perjury? as the?- do to other 
crimes. 

8. Stlboiwnfion of Pevjicl:y.-Present 1S 1T.S.C. 1 6 3  cleclares that 
"m11oe~-er procures m~other  to collmit any pesjurj- is gis1i1t;r of suborna- 
tion of perjury, and sliall be fined not more t l ~ n  S2.000 or  imprisoned 
not more than five wars,  or both.?' This oflelise appears to embody 
nothing more than n statelllent of ;iccomplice linbilitv. and may be 
subsumed linder our gener:~l provisions concerning accomplices (if 
the suborner succeeds in o11t:iining ro~~unission of perjury by another) 
and solic.itors (if the suborner falls in his efforts t o  convince anotller 
to colmnit l~e r ju ry ) . ?~  Since so1icit:~tion of perjnry can defeat an of- 
ficial proceeding, even before it is held. e.g., the person solicited. if 
he falsely denies hnvinp material information may not be called as 
a witness, the act should carry a penalty eql~ivalent to that for per- 
jury itself. This coldcl be the result of a sincere. m~retracted effort 
to suborn, since, in terms of the general solicitation provision. tlic 
solicitation would be bbdangeronsly close to cor~mission of the offenst%." 
(See sections 1001 (4). 1003 (5) ). The present ssnbornation of pe j u r y  
statute d l .  therefore. be linnecessnrg in the proposed new Code. If.  
however, all subornations are not paclecl equally to perjury itself. this 
should be accomplished by :in explicit prorision in the p e r j ~ ~ r ~  statute. 
grading all solicitations of pe j n r y  at the same level as the conlpleted 
crime. 

9. False ~'Jtateme?~ fs : Geneva7 App7icnbi?it!/ rind Pe1~7t://.-Recause 
of its broad scope, its application to :my f:&e statement. whether writ- 
ten or  oral, sworn or  unsworn. its lack of requirement that a specific 
purpose for the fdsification be shown. and its pro~ision for up  to 5 
pears' inlpriso~nncnt, 18 'llr3.C. 8 1001 is a frequent basis for Fcdcral 
prosecution. The  statute proscribes generally any knowingly fnlse 
statements made "in any matter within the jurisdiction of any depart- 
ment or  agency of the TTnitecl St:ites." The p e n a l t ~  provided is as 
high as that for  perjury for  :tnr lie knowingly made. even where no 
oath is taken, no ollicial proceeding is under may. and no specific in- 
tent t o  defraud o r  mislead t l ~  government is promd. S o r  does 
perjury's strict corroboration requirement (the "two-witness" rule- 
~ e e  paragraph 7. nuprcr) apply to proof of this crime. The statute is 

26 8ee proposed sections 401 and 1003, respectirely. If a general solicitation 
provision is not adopted, proposed section 1003 (I), (3) and ( 4 )  nlay be 
specifically adopted as a slibornntion of perjury statute, for inclusion in the 
perjury group of offenses. 



used in preference to numerow other provisions in the F.S. Code 
~rhir l i  proscrilw the making of falsc statements untler specific c i r c ~ ~ m -  
stances inrolring gorernmrnt mitterst most of which carry lesser 
penalties. (See the :ippendis. bfro . )  I t  m a -  be noted that these dis- 
crepancies in the prescribed p a u ~ l t y  for the same conc111ct vere re- 
ferred to in the Housc Judic-iary ('ommittre's Keport supporting the 
need for the legislation ~ r ~ i i t i n g  this Comlnission. Other paradoxes 
exist in the f;ict that en~bezzlements of less than $100 in certain cir- 
amstances are punishable ;IS mistlcmeanors (see 16 U.S.C. $5 653- 
G 8 ) .  while the falsr statemmts ~natls  to cover up such embezzlements 
can be prosecuted m d e r  section 1001 a s  felonies. Indeed. ~ n a n r  Fed- 
eral fraud prosecutions can be-and are-based upon section 1001, 
rtroiding the need for  findings thnt rill the elements of a frnud e s i s t . ~ ~  
I n  short, the fact that all  false statc~nents can be prosecuted as felonies 
carrying 5-ywr penalties proclucrs inconsistencies. p:tradoses. and dis- 
tortions h~ the Federn1 crimin:~l I:iw process, and cmnstitutes an  nbrli- 
cation by the Congress ( to  the prosecutors and the courts) of its 

2' Proof of nti intentlet1 fr:inel was :III rlenlent in the predecessor of  resent 
1F 1T.S.C. $1001, but this element was t~li~ninntetl for a specific reason: 

During the ecouoniic collnpsc of tllc 1'3,30's the gorertiment. a t  an ncreler- 
sted paw, began entering the field of economic reform and remlntion. 
Jl~risrliction over rnrions 11rlrts of ollr econorny was Ileirtg d ~ l e g a t ~ l  to ill- 
1iu111c.rnl11~ Fedcrlil nger1cic.s. For :I proper futictioni~~g of thcbir regul:~tire 
nntl reform power these :lgencies tlependetl I I ~ ~ I I  information supplied by 
the indiriduals ant1 c.orpor:~titn~s wi t l~  which they were dealirig. The girin:: 
of false i~~form:ttion to tltosc agencies \rortlcl. of course, seriously pervert 
tht~ir funrtions, 111:11;ing efl'tvtire rvguli~tions in~mwil~le .  FIo\vt.rer, n f:~tal 
defect it1 the esistiug law tnnile ~~unishment  of such fmutlulent activity 
very difficult. The foremnnc.r of thv present % 1001 pro~cr ihe~l  the niuking 
of fa1.w 1wuniar;r clnim* ~tgninst rlir gor~niment ,  hut not the supplying 
of false in for~na t i t~ t~ .  111 lX i t ,  1:trgrly at  the request of the Secwtary of the 
Interior to regnlntc. 'hot oil' s l l i l ~ t ~ ~ c * i ~ t ~ .  the defect \ms r c m ~ l i e d  when 
C'ongress nrnmded the statute to s~it~stnhtinlly its present forru. Obriousl~,  
the imm~1i:ite and ~lrinr:try purpose ill  amending the old 'fraudulent c1:lims' 
s tnt~t te  was to r ~ ~ r t n i t  the Itow of f :~lse  infortttntiou to Ihr t t c ~ l y  crrrited 
rtbpnlative ngencirs. Thong11 the s l r~tutr  \ws drafted in hrond inclrtsire 
terms, prrsumnhly due to the nuruc'rorls ngencies nncl the wick variety of 
ir~formntion nwdecl. there 1s ~lotl~irrg to iuc1ic;ite thitt Congress intended 
this statute to h a w  :~lq)lic:~tio~i snlbst:~ntinlly beyond the purposes for which 
it was crr:~ted. ( I~rritlitrtr n 1'. T'tt iltvl Ntcr t c ~ ,  374 lg.2cl 3Ch3, X X i  (8th Cir. 
l!W) ). 

Rut the old .;year penalty for fraud wns ret:iined, eyer1 tiionah the statute 
\\-as bro:tdened. This high pen:~lty, ecluiviilent to thnt for perjury, has  prored 
tlistressiug : 

111 f3c.t. if we :1tl1)11c :i litcwil nl~l)liri~tion of this stutute, nnythinp more 
than a c:isi~:il swinl conversation with :I Gorert~tttent eml~loyee \vo;lld. 
without wlrning, s ~ ~ l ) j w t  tlle spmlwr to the pnssihility of .severe criminal 
{b~~nishnient. . . . 

Finally. we note thnt :I liter:il :tpplicnti~nl of thc statute \va~tld cqom- 
pletely relllove the ~ i w w s i t y  for t:~king {baths. The nnrutlrous statutes arttllor- 
izing inrestigntive :~gencies to a d ~ ~ ~ i ~ l i s t e r  oatlrs \\--onlel be retltlered nselcss. 
Sitrre (lie Ji~dicinry is an :Igcncy of the ITnitcd Stntrs Gorcrn~t~er~ t ,  :I strict 
:~lq)lirntio~t of this stntnte \\v~uld wluove thc time-hotlored :~tttl now I I ~ C ~ S -  

sarF for~rli~litg of requiring wi t~~esses  to testify uncler oath. K c  sipply 
c:innot lbeliere thnt C'o~l&~ess in1 r~ttled to s~lppla~i t  the esistillg per]uuy 
stntutes nntl destroy the protections they nfford. (Id.  :it 366-367.) 



responsibility t o  make the discriminating judgments as  to what maxi- 
mum penalty attaches to certain wrongful c~nduc t . ?~  

The ;1pproach proposed for the new Code. the present 
situation. is that the frtlse statelncnt oflense of general applicability 
sl~ould I)(* n minor one ilnd that the occ:lsions when deception is to be :I 
felony slio~tld be specifirnlly ide~i i i f i rd .~~ "rhe premise for this np- 
pronch, ~vflected in the lnany existing provisions where pnrticular fwlsc? 
statements call for  ~ninor  penalt.ies, is that not all f n l ~ e  statements 
either crrnte n potential for great hnrm or exhibit p a t  clangerousness 
of the rn:~ker?O -1ccordingly. the false statements provision proposed 
for the nrw C o d o s c c t i o l ~  1852-is a Class A n~isdemcanor.~' 

The deceptions which w:~rmnt fclony ~xntxlties will be presented as 
s c p n ~ ~ t o  specific oflcnses. One, pcriury. is proposed hcre. Others will 
or  ln:ly include: theft or  attempted theft, forgery. draft evasion and 
other f r~ lnds  in national defense mntters, f rnudulent l~  ol~taining citi- 

In United States v. Rcncon Rmse Co.. 3.14 I'.S. 43. 10 (1952). the Supreme 
Court held that "some methods of nttempting to eracle taxes" rrould violate 
both specbific tax esasinn s t n t ~ ~ t e s  and the general false stntcn~euts provision. 
nr~d n prrnon could he rhnrgetl with violation of either the specific or the gen- 
ern1 provision. But, though the Bcncoit Brans cnse dealt with n felony of willflll 
t n s  ernsion. note thnt under 26 1T.S.C. 4 7207 the suhn~ixsion of n hnowindy 
false staternent to tax authorities is a n~isdemeanor, wherens the .same act is a 
felony under present 18 U.S.C. 5 1001. the genernl false statements statute. Sec 
also f i i t r d  Statvs r. Diopo, 320 F.2d 898, !ME (2d Cir. 1 m )  : "The statutory 
pattern reveals that  acts si~fflcieut to constitute violation of . . . 14 T.S.C. 5 lMti 
[knowingly false statements in documents required by in~migration lnws or 
regulntinnu] nil1 also constitute a violntion of 18 U.S.C. 8 1001 :" Bnrtleit v. 
7:aitcd Rlntes. 106 F.2d 920, 9269'77 (10th Cir. 1!U8), holding the general fnlsc 
statenlents statute to proscribe acts covered by n provision proscribing, a s  n 
misdemennor, false statenlents under the Emergencr Price Control Act of lM2: 
Cnited Staten c. Tonwtoscllo. 160 F.2d ,748 (2d Cir. 1M7). holding that  issuance 
of a false prescription for drugs riolntes general false statement grovisions 
and internnl revenue prorision: Cnited Rtotes r. Barro, 149 F.2d 189 (Pd Cir. 
191Ti). holding that  the knowingly fnlse statement of a redsterinz alien con- 
stitutes II felony under the general fnlse stntement provision, cren though the 
presidentinl proclnruntion and regvlations requiring the registrntion provide no 
pennlty for n violation. 

-This follovis the recommendations of cnrrcnt propowls for  reform of perjury 
lam. such 11s those of the Sntional Confemnre of Commissioners on Fniform 
State Ian-s  (see note R, nuprn) ; XODEL PESAL CODE 4 4  241.2, 211.3. Comment a t  
13&145 (Tent. k a f t  So. 6. 1957) : and the  m d i n g  distinctions hetween perjury 
and fnlse swearing proposed in current State Criminal Code rerisions cited 
sup-n.  note 1. 

Sce the appendix. For  example, false statements proscriptions a re  common in 
the inlmigrntion l a m ,  hut the present statutes indicnte no nrcd to pennlize 
fnlse stntcrnents. even though intentional, ahove the m i s d e ~ n c a ~ ~ o r  level. nnless 
a nationnl emergmcy exists or the statement is nlnde nndcr onth (nee S 1T.S.C. 
5 s  l l % ( n )  (7).  f i .? l , l282,I~Si .  lX%(c). l325,135$). 

=Thc. same penalty distinction applies with respect to falsc- reports to law 
enforcement authorities. False terroristic threats, causing significant pnhlic. 
upwt (bomb s c a m .  for example), will be punished ns felonies (see propo.wcl 
.section 1011). W e r e  the fnlse report is intended to divert Inn- ~nforcen~ent  
p~rsonnc*l. to facilitnte nnother crime. as for examplr, a n  escnpr. the culprits will 
h~ punishnble a s  acroinplicw or hciliintors in the plotted crinw (see propowd 
sections 401. 1002). But crank cnlls, or other forms of petty ~nalice though they 
map r f ~ l ~ s e  governn~ent inconreniencte. do not manifest p i t t  criminal culpnhility. 
and will be sufficiently penalized under the proposed .section proscribing false re- 
ports to Inw enforcement officers. 



zcnsl~ip, f r audu len t l~  obtnining gorernment credit. etc. n'liile false 
st:ltelnrnts may be the means iu  lost such cases by which the cleception 
is attempted or  ;iccomplislied. other deceptive collduct will :ilso be 
eml)r:lced by tllesc offenses. (Specific offenses of parallel scope will 
tical with minor deceptions. c.,q., 1'1.:luclulently ol)taining :I \-is;i or pass- 
1mt.) The pr01)0:(4 general I':~lsc stntcl~xnts 1)rovision will thus seKr e 
:IS R lesser-inclr~tlrt~l crime ill ;my situation involving a false written 
st:~te~ncnt in wl~icli fraud or  nothe her intentional felony is cllarged 
but cannot be prored. 

The app1ic:ition of the genernl fi~lse statements stntute is broadened 
I)y the draft to inc111cle the judicial bmnch, wliicli has bee11 held not 
to Iw embraced by present 18 1J.S.C'. $1001.~~ One consequence is that 
tllc statute c ;~n  bc a vehicle (in subsection (1)) for  the lcsser of- 
fense to pe j u r y  of fnlw sw:1ri11g in an ottici:ll proceeding as to an 
inmnteirirl matter. (See parngr:~ph 3, .s-up,.a.) I n  addition. ~t will em- 
brace written false statements m:~de to agencies of the juclicial bmnch 
in :~clministmtive ~liattcrs. si1c11 as in administering grand j u l ~  ancl 
petit jumr selection nncl payn~cnts to nt ton~eys nncler tlic Crminal  
,Justice Acts 11nd in dealing with its employees. rspense vouclirrs, and 
1 Ilc myriad otllrr ~ilntters ill n.llic.l~ the courts may 11e involved. 

10. False 4~f,rfelnents: Om7 .\'f(~fenzant.u nnd Locr EnJorcen,e~ct / ? I -  

r.est;gatio1~.*.-'I'hc proposed "f;~lsc stntcment" statute. esccpt for sub- 
section (1)  concerning statcmcnts under oath. deals only with 
written ;t:~tements. records. and 111:lterial objccts. The draft tleals with 
fnlse oral ~tatelncnts not under ot1t11 in :I sclx~rate section concerning 
f;~lse reports to 1:11t- cmforcemclllt nl~tlloriti~s. This is the only area in 
\vl~icli the govrlbl~nirnt mav I~:l\-c 10 rely on oral informatioli. 1%11t the 
~pl ) :wc~i t  corer:lgc of 1S l1.S.C. 8 1001 to include st:~teme~its made to 
~nvestigating nut11oririe.-. \vhetlwr they are oral  statement^ o r  escu1p:i- 
tory denials. has caused judicial colicern : 33 

'An inquiry  night be made of any citizen concerning crim- 
inal cases of ;I minor n:ltuw. or evcn of civil matters of little 
consquencr, : I I ~  if 110 will'ully falsified his stntenwnts, it 
~vonld be n vio1:ltion of this statute. I t  is inronceirnble tlint 
Congress 11nd : ~ n y  such intent \\.lien this portion of the statute 
was enactctl. -1 literal co~~struction of n statute is not. to 
1x resorted to \\.lien it \~oult l  bring ; h u t  :ll)snrd consequences. 
or  flagrant injnstic~s. o r  producc resi~lts not intended by 
Congress.' 

Indeed, jnclici:~I concern wit11 ~)ossible nrcr-extension of 18 1T.S.C. 
1001 in this area Ii;~s resnltrd i l l  decisions that matters I I I I ~ ~ I :  in?esti- 

gation by Fetle~xl Ian- enforceli~cnt inrestig:lto~.s :Ire not "n-lthm the 

= S C ~  Stein r. l'nitcd States, 363 F.2d .iSi (5th Cir.), cerf. drnicd, 3% 
IT.S. 934 ( 1966) ( t n s  court nn ntl~~~ir~irtr:iti\'e Imly within the eswlltive, not 
I ~ I C .  judicial. hr;~nc.lt of goverl~~tirl~()  ; f'nitrrl Pttrtcx 1'. .llloi. 193 I,'. Srlpp. 9fi1 
(S.1). Cnl. 1nt;l) ( ~ r : ~ u d  jury nnt r l  "tlvgnrtrnent nr ngc.nry" within n ~ i w ~ i n g  of 
1s rT.s.c. s 1 ~ 1 . )  

IJotcrnortrv v. r'nitcd Statcs, 311 F.31 I 9S .  303 (.ith Cir. IN??), quoting 
I'~~itecl State8 r. Dorcy, 1.75 F. Supp. 175 (S.D. S.1'. 1957). 



juridiction of any department or agency of the United States,!' in 
terms of the statute: 34 

Though the giving of false information might hare the 
efl'ect of causing needless inres.tigation, it  does not pervert 
the agency's functions as envisioned by the purposes of the 
statute. The Y.B.1. v a s  only crnpowerecl to investigate the 
claim. This mere invest ipt~on of the claim caused no real 
corruption of its authorized activities. 

The basic concern is that use of the stntute by agents with the m~t!m;itp 
to investigate crime generally might subject persons to ~uilinllted 
questioning, \~itllout the procedural safcpards  that are afforded by 
grand jury inl-estigations, or administrative sa fepa rds  afforded by 
the clear delineation of 'urisdiction in o t h r  g?rerlmental ag!:enc.ies. 
Thus, in proposing a bi i 1 proscribing obstr~iction of coimlun~cation 
of information reg?riling crixne to a criminal in~estigator (18 T.S.C. 
8 1.51 0) , a congressional committee specificall y declared : 35 "This COIN - 
mittee wishes to mnlre it clear that this legislation cannot be used by a 
federal inresrigator to intimidilte or harass a potentinl witness or 
inform:lnt by reason of his giving f alse or misleading information 
about a criminal riolation." 

Subsection (3) of the proposed false statements section, therefore! 
explicitly declares the statute inapplicable with respect to informntion 
given clu~riiq the course of an investigation into possible commission 
of a crime unless the declalxnt is lawfully obligated to  give the infor- 
nmtion in an official proceeding or otherwise. Including information 
which the declarant is lawfully ol)ligated to p r o ~ i d e  is n e c e s s q  for 
those instances in which an agency suspecting some error. possibly 
deliberate, in information ,airen to  i t  in the norinnl course of its 

u F r i e d n ~ a f ~  v. Unifcd  Stafcs .  374 F.2d 363, 366 (8th Cir. 1967). holding that 
the F.R.I.. in investigating possible violations of criminal law. does not esercise 
governmental "jurisclintion" within the meaning of 18 T.S.C. 1001;. see nlno 
Pnternoefro I-. United Rtates. 311 F.2d 398 (5th Cir. 1962) ; United States v. Yoorc .  
18.5 F.Sd 92 (6th Cir. 19501, holding that a preliminary investigation by the 
Department of Labor, to determine whether an employer wns engaged in inter- 
state commerce so a s  to  he  snbjrct to the substantire prorisions of the Fair  Labor 
Standards Act. is not a matter within the Department's jurisdiction. nlthough 
such investigation is  authorized by the Act: contm.  Brandoto r. United R tn t c~ .  
268 F.2d 539 (9th Cir. 1939). concwning a false afflclnrit by a tsspnyer esculpnting 
a n  internal rerenue agent under investigation; Bnowlen v. Ut~iterl Stnfes. T2.i 
F.2d 168 (10th Cir. 1955), cnncerning ornl statements to  internnl rerenue agents 
investigating a taxpayer's returns; United States v. dd le r .  380 F.2d 917 (2d dir. 
1967), affirming the conviction of a person who falsely reported an offense to the 
F.B.T. See also V a r z k ~ i  v. United Staten, 3.35 U.S. 895 (194-8). upholBing, hy n 
l-4 decision, a conriction based on unsworn oral statements lo n depsrtment 
sulwrior in a controrersy over the prospectit-e discharge of the defendant from 
government e m p l o ~ ~ n e n t  because of doubts a s  t o  his lopnlty. 

* HOUSE COMM. ON THE JUDICTART, H.R. REP. NO. 658, 9Mh Cong.., 1st SCSS., in 
1967 P.S. PODL COXR. r i ~ 1 1 . 1 ~ ~ .  NEWS 2690. Rec a h 0  SEN. d o l i ~ .  O T  TnE 
,JVDICIAR~- (S. REP. No. 307.90th Cong., 1st  Sess.) : 

[One n-itness] expressed the fear that  the bill would rest in Government 
investigators a n-enpon which coold be used to intimidate or I~nrass  potentinl 
witnesses by unjustly accusing then1 of ohstrncting or in~peding crinlinal 
investigations by g i ~ i n g  false or misleading information about criminal 
violalions. Hon7erer, . . . there is no possibility that the legislation would 
endow a Government investigator with the 'power to  put  the man he is 
tallring to  in jail' a s  the witness suggested. 



business. has lawful a~itliority to request. SII plemental information, 
or  dem:intl informition under o : ~ t I i . ~ ~  111 suc I' 1 situations, if a pelson 
chooses to lie (rather tll:11i exercise :my due process privilege to refuse 
to answer). lie ~vil l  be cnlpahle under the proposed statute. 

But thcre arc certninly cases in whicli pove~mment inwsrigatory re- 
ronrces are clearly misspent, ant1 inllocent reputi~tions ent1:ingerecl. by 
malicious statements. In this sense. potenti:il impilirment of govern- 
ment 01)eratiocs and cost to the 1)ublic can br quite as  great as when 
false written statements :ire filed with an agency. The proposed section 
nn falsr reports to I:\\\- enforcell~ent nuthoritics wonlci. tlicrefore. um- 
arnbiguonsly proscril)~ the ing of false information to Federxl en- 
forcemnent officials when the f:tlsr information is giren with intent to 
implicate miother, or  when the infornlant knows that  the ':informa- 
tion" he supplies concerns events l\-hich clicl not occur or  that he ho rns  
nothing about. This \\-odd set ~wnt~lties for ninlicious c ~ x n k s  or  pub- 
licity scekers who s111)stantinllg :il)nsp Federal criminal inwstipating 
facilities. The proposed law enforcement provision which does not 
proscribe any ~x~o~-e  tlinn this. inclucles a corroboration provision so 
that it is not oimi to use for the unjust hnrassnwnt of suspects o r  v i t -  
nesses, and is limited in pen:iltp to the misdrmennor level. 

11. li;rlse Ptntown.ts: .l/crtetd~r?/:ty: Intcnf: Cnl-1.obomtio~1.: RP~IMC-  
tion.-Some reforms of false st:lle~nent pro\-isions snpgcst that. with 
resl~ect to u ~ ~ s w o r n  false statemrnts, the r eq~~ i re~nen t  of proof of ma- 
teriality of the statrment may hc ondtecl, bnt a reqnirm~ent of show- 
ing an intent to mislead the pul)lic serr:lnt I)e The propos?l. 
how ere^., t r:lcks present Inn. i l l  t I t  is respw*t-~llni~ltai~li~ig :I r y n i r r -  
ment ol' 111:iteriality. but imposi 1 1 ~  no burtlen on the prosecution to 
show an intent to mislead.38 
-1 reqiiirenleilt of materiality is retained to aroicl escessiw e s e r c i ~  

of gowrnmental power. abusive inquiries.by rorernnwnt agencies 111 

areas in \\-hich they m:ly have no  juristlictlon. This requirement is not 
necesi1l.y if proof of the clerl:~r:t~~t's intent to niidead is :1n element. of 
the crilnr. since trrt1in:irily this intent ~ o u l t l  not be shown n n l e s  the 
lie relnted to somctlii~ig to decl:~r:lnt recognizes t o  be ~ ~ i n t e r i a l . ' ? ~ ~  

"As. for esnmple. n request hg internal revenue officials for s n p l h m ~ n t n l  
inform:~tion to confirm or clnrifr i t r n ~ s  in :I t a s  rrtnrn. The agrnc8y's penern1 right 
to request such supl)let~tcntal snl1n1issions is nutl~orized by st:~tutc. 28 TT.S.('. 
$ C M 1 .  S w  nlsn 2% U.S.C. g i6W. :~r~thorizing in ten~nl  revenue agents to demnr~d 
inforrnntion ~ m d e r  ontl~. Further esn~nl)lrs inclr~cle 5 T-.Sf. d 304(n). authorizing 
the 11e:icl of anr bureau or agency in which n c.lnirri :~gniust the I'nited Stater is 
made to snbpena any witness for testimony nnder o:~tll, nncl, of course. rule 17 of 
the Fcclthr:~l Rules of Criminal Prowdnre, concsrriti~~g the jutlici:~l power of 
srtbpcnn i l l  rrin~irinl I I I : I ~  ters. 

''See 3lonu. PEXAL Conn $8 241.2. 241.3. Comment a t  12Tel!20, 111-113 (Tent 
Drnft So. (;. l!).'i). 

Though materiality rlppe:tr.; litrrnlly tn he rgu i red  only i n  c.orinec.tion with 
the first clause of IS IV.S.C. F 1001. clei~ling with tlcception whether or not 11y 
f a k  stntrtnent. i t  has  11wn read into tlie whr11e =tntute as a gpl~ernl requirement 
;ipplfinfi to f111.-p r tnten~rntr ,  in Frirr1v.v r. I'1iilrt1 Sltrtrx, 223 F.'lcl 59% Ch1 1 D.C. 
Cir. 19.75) : Ebt.ljirq I*. lT?titcd Stntc3.u, 24s F:?d 422 (Sth Cir. 1957) ; I;olla)td V. 
T*~ritrrl Slrrlrw. 200 F.Pd IiiS (.MI ('ir. 1953) : corrtrtr, ITtritcd Statrw v. Silrer. 23.5 
F.W .1iri ,37i%% ~ i r .  lW3). 

. D 3 1 0 n ~ ~  PESU CODE 88  241.2, 241.3, Comment : ~ t  126 (Tent. Draft So. 6, 



Rut. since the rationnle for  the fnlse statements statute is the harm 
to governmental piwwses which i l ~ e  making of knowingly fake  stnte- 
ments may cause. the p r o p ~ ~ l  refrains from requiring proof of an 
affirmatire intent to mislead. A fnlse statement. nwle  reck- 
lessly. without caring whether the statement may be important, or 
~ l ~ c t h e r  the gavel-nlnent will. in fact. rely on it. ne-iertl~eless impairs 
yovernmental operations. F~urther. to prove intent. comes close to pror- 
ilip felonious he11;1vior, which will be den1 t with in f ra11c1 :111tl other 
st ntutes roncerning specific felonies. 

There may well be cases in which a knou-ingl~ false statement to the 
go\.ernmcnt would invoke no crinlinal sanction at  all. Rut these syrnpa- 
thetic o r  de minins~ra sitmtions are not necessmilr esclucled from the 
scope of the statute by using an  intent tes* in preference to  :I material- 
ity test. ,In ex-employer, for example, finding himself willinc to help 
anotlier aild for@ ])itst mistakes. may write a glowinp. but false. r e p -  
olrilnendation conrcrninz the en~ployee's comnetence for government 
service. I n  such n ewe, he intends Lo misle;~rl the po-iern~l~cnt cBoncwn- 
ing the emplovee's past ability. ilnrl his sl:~tement is mnleri:il. Situa- 
tions such as these ;\re not readily defilial>le, and must he left to prose- 
r ~ ~ t o r i a l  or  iudicinl discretion. 

I t  should be noted that the proposed provision. in subsection ( 9 )  
(b), does require proof of an intent to create s fslsc impression 
in cases in which nlaterial information is omitted from 1111 application 
for n gorernment benefit. The prol~osed siibsection corers those mat- 
ters referred to in present 18 T.S.C. 8 1001 ns "conceal [inel or carer- 
ring] 111) by any trick, scheme, or device n n~nterial fad." Tn ewes of 
kno~ving omission, the possihilitj of I~onrst. mistake or s i ~ n g l ~  desire 
to maintain personal pri~-acy is too great to make rriminal punish- 
ment available without limitation, Especially so since "\\-lien one 
considers the typical proceeding in court, administmtive agency or 
le~islative con~mittee. o r  the wag that government forms :ire nsnnlly 
rlmfted, there seems to be little clanger of mis leadiq  the go\wnment 
by omission.'' 40 

T l ~ a  proposal fiirtller continues to follow present law by not apply- 
i n s  periurv's spcrinl rules of con.ohorr~tio~~ to  the false stntements 
offense. In  light of criticism of the "two-witness" rule in perjury cases 
(.we pamgmpli 7, strp~*n) there seem no wason to  extend the rule to 
the fnlse state~nents pro-iision. to which it has not heretofore been 
applied. Moreover, since the proposed falsp statements provision will 
serve. in many c:~ses, as  a lcscer crime to I* c l ~ a r m d  when intent to de- 
frnud cannot be proved. adoption of the corroboration rule in fnl* 
statement. cases \rould lend to the nnomaly of ha* a higl~er  reqi~ire- 
ment of proof of the misclcmemo~. t l w i  for the felony. 

H o ~ e r e r ,  the proposal does apply the retraction pro\.ision to the 
fnlse stntenmit cri~ncs. :IS \re11 as to perjury. The mtionalc for the 
r111e is the same in :ll1 such cases. Thr  pr i~ne  interest of the covcrn- 
lnrnt is in obtaininc trlltlifld inforniation. and if a since1.e retpction 
of a statement is ol>t;iined before the mnttcr in ~rhicli  it is g r e n  is 
ad\-crsely affected by it. there is no need to prnseclite the declnmnt. 
(A"+ paragraph 5, eupra.) 

" Id., a t  124. 



[Tncluclccl in this tahle arc stnt~ltes proscribing present:ltion of 
false state~ile~its to governliient :yencies. Esclucled are gi>nernl theft 
and i'mud proscript~ons n11d statutes proscribing counterfeiting and 
forgery of go~enl inent  tlocinnents.] 
Src'f  in,^ 

35 False report of crime concerning an  attempt. t o  (1:- 
stroy aircraft. Civil p e n a l t ~  or, if  willfnl, and 111a11- 
cions : s.i.000 fine and/or 5 years 

4% F d s c  re1)ort of ilnpoi-tation of \vilcllifc c o n t r q  to 
go\-cninielit:~l reg111:ltion : $300 and/or C, months 

152 False oath. acconnt or cl:~im in b:lnkruptc- pmced- 
ing : $5,000 :~licl/or 5 years 

287 Presentation of n f:llse claim against n Fecleral de- 
pwtnient or  : p n c y :  810,000 ancl/or 5 Fears 

288 I.':llse (blah for  1)ostal losses: $500 autl/or 1 year or, 
if c1:lim is for less tllnn $100. fine only 

989 F d s e  cl:lilm for  vt>ternn's pension : $10.000 and/or 5 
j-t>:lrs 

494 ~ k s c n t a t i o l l  of false or  counterfeit boncl. bid, pro- 
]>OS:I~, c o ~ t r w t .  F I I : L I . ; I I I ~ ~ ~ .  security. public recold, 
:\iricla~-it or  other 11-siting for  pnrpose of defrauclirq 
the r ~ i i t t v l  S t :~ t t s :  $1,000 and/or 10 years 

Present:~tion of false contracts. cleetls and powers of 
:litonley n-it11 intent to defr:~nd the 1-nited States: 
$l,nOo ;ud/or  lo p r s  

TTse of false 1nilitar)- puss: $2,000 :~ncl/or 5 j ear3 
Importatio~i of goocls by mmns of f:11-e stateinents: 

$5,000 and/or 2 p a r s  
Prevntation of Snlst. inroice or  other dotwnent 11-it11 

intent tn slnl~gglc : 510.000 and/or 3 years 
1;ulse c.li~irli for  refnncl of duties: $5.000 and/or 9 

p w s  
False. s t n l m ~ e ~ ~ f - .  ~iiider oath. in a clispute ktn-een the 

TTnitecl Statrs :mtl :I foreign p ~ e h m e n t .  \\-it11 in- 
tent to iiij L I I V  t l i ~  ITuited States : 83.000 and/or l o  
years 

~ i l s c  s t a t ~ i c n t  for purpose of obtaining clearmm 
for  d e p a r t ~ ~ l ~  o C ship fro111 1)ort. ~11e11 Vnited 
States is :I neutral c111rIig n x r  time : Ship forlGclilen 
to depart and cargo seized 

False statcnicnts, rerieral1~-. to :1n;r department or 
agency of tllc ITiiitcxl Stiltes : $10.000 and/or 5 years 

F ;~lse  stat cinciit to F'ecler:~l I kposit Insurance (loqx)- 
ration : $.',,C)i)O :111tl/o1.I? p a r s  

False statement to Fer1er:d Savings and 1m1n Insur- 
ance ( 'olpor:~tion : $3.000 and/or "ears 



Sections 
1010 False statement in trxnsactions concerning the De- 

partment of TTonsing and Urban Derelopinent and 
Federal Housing Administmtion: $5,000 and/or 
2 years 

Fnlse statements in obtaining a Federally backed 
loan : 85,000 and/or 2 years 

F d s e  statenlent in naturalization proceeding: $5,000 
and/or 5 years 

False achiowledpnlent by oath-taker of person's bar- 
ing taken an oath in any matter where it is required 
by the 1:nited States or a Federal department or 
agency : $2,000 and/or 2 years 

False certification by a public officer: $500 and/or 
1 year 

False certification by a consular officer: $10.000 
and/or 3 gears 

False st:ltement in connection with Federal higlimay 
projects : $10.000 and/or 5 years 

False certification of title record: S1,000 and/or 5 
years 

F a k e  certification of receipt for  niili t a q  or  naval 
property : $10,000 and/or 10 years 

False statement for the purpose of influencing De- 
partment of Agriculture concerning :L compromise 
acljustment, or cancellation of farni indebtedness: 
$1.000 m~cl/or 1 year 

Fnlse stateinents in relation to document.; required by 
IYelfare and Pension Plans Disclosire Act : $10,000 
:~nd/or 5 years 

False statement in application and use of passport: 
$2.000 and/or 5 Scars 

Perjurr ancl s11born:ttion of perjury: $2,000 and/or 
5 years 

Fals~ficntion of postal returns, by postnl employee, 
to increase compensation : $500 and/or 2 years 

False eridence to secure seconcl class postal rate: $500 
False certification, b r  postmaster, of the Bond of a 

bidder for  a post:d contract : $5,000 and/or 1 year, 
and dismissal 

False report or p: tding of civil service examination 
by civil serricc cniployee : $10&$X,000 and/or 10 
clays-1 year 

F a k e  stntement to obtain m ~ e m p l o ~ e n t  compensa- 
tion for  Fcdcml serrice : $1.000 and/or 1 year 

B n l s ~  statement to obtain Federnl employee's com- 
pensation : $1.000 and/or 1 Tear 

False report by Federal employee ronc~rniner another 
employee's entitlcnient to compensation : $500 and/ 
or 1 pear 

Falsification of Fecleral coverninent records bv em- 
p l o ~ e e  x h o  has custod$ of them: $2,000 and/or 3 
years, and dismissal 

Fn'lse crop reports by government employees : $5.000 
and/or 5 years 



Sect ions 
2073 False :~rcounts of nloneys and securities b r  Federal 

employees : $5,000 and/or 10 years 
2074 False  cuthe her r c l ~ o ~ t s :  8600 :~ncl/or 90 d:~ys 
32:15 Jfalicious procurement of search warrant: $1,000 

and/or 1 year 
2386 False statement i n  registrntion of s ~ ~ b w r s i r e  o r p n i -  

zat ion : $9,000 :111d/or 5 years 
2424 False st:itement 1y person harlmring alien prostitute : 

82.000 and/or 2 years 

II .  " Fahe ,Statemelt t" rqtntu fen in thc Pnited States Code 0 tctside 
Title 18 

Title T Agriculture 
Section8 

60 Falsificntioil or  I'orging of certificntes of clnssifica- 
tion of cotton st ruldarcls: $1.000 and/or G months 

85 False nnd misleading samples. descriptions of grain 
by grain inspector : $1,000 and/or 1 year 

473 False infonmation from owner or oflicer of cotton 
w,zrchon~e to T)rpn~lllient nf -1g+ulture : $1,000 

503 False report to T)epartment of Agrlrulture on amount 
of tobacco on 11:lncl: 81,000 and/or 1 gear 

615(wd) (3) False stntement in application for  i s ~ ~ a n c e  of tas- 
payment wnrr:~nt : $5,000 and/or 5 gears 

9 *5 3 Ihlse st:itrment or report :IS to r n ~ m ~ n t  of peanuts 
owned nnd processed: $1.000 and/or 1 Tear 

1156 False information to Secretary of h p c u l t n r e  by 
those in sugar in t lus t r~  : $1,000 

1373 F d s e  information to  secret:^^ from buyers and car- 
riers dealing in grains, peanuts, tobncco: S5OO 

13800 False reports about rice : 82,000 
168211 Oficial's false making of official certificate. mark. etc., 

when commoclity 11:)s not been so graded: $1,000 
and/or 1 year 

1642 (c)  False record dealilip with wheat stabilization: $1,000 
1903 Suppliers of liwstock not t o  report f:llselc t o  agency 

during n:~tioml emergency: $10.000 and/or 5 years 
Titlo 8 Aliens il11~l Nationality 
Sect ions 
1115 ( a )  (7) False permit wllen President has c1ecl:lred national 

emergency : $5,000 and/or 5 years 
125!2(tl) Fnlw inforniotio~l by deportable alien in regard to  

informat ion 1wl11irec1 of him : 81,000 ancl/or 1 year 
1%: False representat ion by sliip's officer that. il legdly 

entering alien is I~onnfide crew member: S5,000 
130(i(c) False reg is tmt io~~ of :&en: $1,000 and/or G n~oiiths 
1385 False statement to o1)tnin entrv to United States: $500 

and/or 6 mo~itlls-first offense : $1.000 and/or 2 
years 

13.57 False st:ltement, under oath, ~ 4 t h  respect t o  entry 
into the United Stakes : Perjury pennltles 



Title 11 
Geol im 
305 (p)  

Title 13 
Sectiowe 
221 
994 
-d 

Title 15 
Sections 

50 -- 
r 1 J'yy 

Title 16 
Sections 
371 

False statement with regard to receivership p r o c d -  
ing against railrond : $10,000 and/or 3 years (unless 
person pro\-es no knowledge of x-ule) 

Census 

False answer in census surrey : $500 and/or 1 year 
False answer re.ga.rcling company, religious body and 

organization: $10,000 and/or 1 year 
Comrnex~e and Trade 

False report to F'TC : $5,000 and/or 3 years 
Falee statement to SEC concerning trust indentnres: 

$5,000 and/or 5 years 
False statement in application to  become broker: 

$10,000 and/or 2 years; if an exchange: $500,000 
False statements to SEC conc~rnina public utility 

holding company: $10,000 and/or 2 years: if hold- 
ing company : $200,000 

False statements to SEC concerning inre.stment com- 
panies : $10,000 and/or 2 gears 

False statement to  obtain loan, extension, anything of 
vnluc (Reconstruction Finance Corp.) : $5.000 
and/or 2 gears 

Over valuntion of security or false stfitcnwnt to obtain 
money or d u e  and influence the Corpornt.ion 
(Commodity Credit Corporation) : $10,000 and/or 
5 years 

False statement in applj5ving for license for firearm: 
$2,000 and/or 5 years 

Conservation 

False oath as to  financial condition to use free bath- 
house at Xatioim.1 Park : $300 and/or 60 days 

False report to International Pacific Salmon Fish- 
eries Comlllision on number of fish (salmon) 
caught : $1,000 ixncl prohibition fmm fishing 

False entry or report to tlefraucl Corlmration (TTr,i) : 
$10,000 and/or 5 years 

False report on whilling operations to Intern;ltion:~l 
Wllnling Commission : $500 and prohibited froin 
whaling 

Copyrights 

Ffilse afiidarit. to obtain registration of a claim to  :I 
copyright :$1,000 and forfeiture of rights under the 
copy right. 



Title 19 
Sections 
1436 

1981 (c) 
1919 

1975 

Title 21 
Sect ion8 

188-1 

46 1 

515b 

Title 22 
Seetionn 
61s 

1.200 

1.308 

Title 26 
S e c t i m  
.5601 

5603 

7904 

7205 
7.206 

T.207 

7.237 

7241 

Customs Duties 

1;nlse doc~ulie~it on entry of vessel : $5,000 and/or 2 
ye;lls 

IJnlse papers to vs;~~iliriing custonls officer : 85.000 
False statement to influence Secretary of Coinmerce 

or to obtain money or value (tariff adjustment) : 
$5.000 and/or f! years 

False st iit~ment f o increase p:1j-ment or assishncc. 
;111t11wiz~d U I I ( I V ~  section 1971: $1.000 and/or 1 
year 

Food and Dmgs 

Fnlsv statement i l l  application for license to prodnce 
ol)iuni p l ) p y  : $2,000 ;u~d/or 1 year 

Fnlsifyinp oflic.i:~l inspection certificate of podtry:  
$:l.OOC) nnd/or (i ~nonths--1st offense : $5.000 and/or 
1 year-2nd oll'ensc: then $10,000 a~ld/or 2 yeais 

F:~lsr  wi~tcnwnt. rcprcling ni:inufacturing of narcotic 
d1.11gs : $7,000 :111cl/or 1 year 

Foreign I<elntions ant1 Tntercourse 

F:~lse statement in iyistering as agent of for-eign 
~~rincipal .  or fi~lsifying record that registered :i,aent 
is required to ltccp: $10,000 m~d/or 5 years: Alien : 
deportation stvt ions 1251-1253 of Tit lc 8 

C'o~~sul's false crrtifcntion t1i:lt fo re ipe rk  property 
I~elongs to United States citizen : $10.000 :1nd 3 years 

Fnlsc statement ; ~ n d  perjury to :my foreim oflicer 
:~i~tliorizccl to prrfornl notarial acts: $3,000 and 3 
years 

Tnternal Revenue Code 

False al>plicntion by distiller ancl false bond by 
distiller: $10,000 and/or 5 Fears 

Thlse entry in required documents: $10.000 and/or 
5 years 

False statement dealing with e m ~ l o ~ e c s  dednc- 
tions and withholdin&: $1,000 akl/or 1 year 

False information to lorrer tax : $500 and/or 1 ycnr 
Perjury and I':llsificntion of docwnent s required by 

the Internill Revenue Service : 85.000 tuld/or 3 
years 

D e l i ~ e v  of and false information in returns and 
documents to the Secretary: $1,000 and/or 1 
year 

TT;~lse state~~wnt 1 ) ~  mnnuf:lcturer of gasoline: $5,- 
000 and/or 5 

T7:llse certificnt~on of :lnierican ownership in con- 
nection \ ~ i t h  eqnalization tax: $1,000 and/or 1 
Year 



Title 29 
Sections 
439 

161 (d) 

Title 30 
Sect ion 
689 

Title 81 
Section 
231 

Tit,le 33 
Sections 
931 

Title 38 
Sect ion 

R C r8r 

Title 39 
Beotwns 
2210 

6410 (c) 

Title 42 
8ection.~ 
408 

False stat,ement, to Secretary of A.griculture re- 
garcling dealings in cotton futuues: $500 

La.bor 

False staiement or c.nt.ry in records required of 
labor organizations imd e.mployers : $10,000 and/ 
or 1 year 

False report. concerning labor union trusteeships : 
$10,000 and/or 1 year 

Mineral Lands and Mining 

False statement to procure payment, in lead and 
zinc stabilization program : $5,000 and/or 2 
years 

Money and Finance 

False claim to defraud United States gorernnlent : 
$3,000, forfeiture, nncl double the amount. of 
danlages caused 

Kavigation and Navigable Waters 

False statement to obtain p a ~ m e n t  under long- 
shoreman's compensation : $1.000 and/or 1 Fear 

False entry to defraud St. Lawrence Seaway 
Corp. : $10,000 and/or 5 years 

False statement to St. Lawrence Seaway Corp. 
concerning oil discharge : $1,000 and/or 6 
months 

Veterans' Benefits 

False statement in application for or in claims un- 
der United States government life insurance : 
$1,000 and/or 1 year 

Postal Service 

False statement by postmaster: wit.hholding of coin- . - - 
nsa tion 

F~ statement by slvetg on bond of bidder for 
transportat.ion of mail: $10,000 and/or 5 years 

Public Healt.11 and Welfare 

F ~ l s e  statement for ~ ~ m e n t  nnder Federal Old-Age, 
Survivors, and %lwbilitS Insoranee Benefits: 
$1,000 and/or 1 year 

False representation to get. infomation, about an in- 
dividual : $1,000 and/or 1 year 



Title 46 
Beet ions 

22 
58 

F:ilse stiiten~ent for increase in unemployment com- 
pensation for Federal employees: $1,000 and/or 1 

year 
Fiilse statement for pqment  llnder temporary En- 

employment Compensation Progxmn: $1,000 and/ 
or 1 year 

False stntenicnt in application for payment. or clainl 
filing for i l~ j r~ ry  or death of employees of contrac- 
tor of United States: $1.000 :~ncl/or 1 Fear 

False statement to obtain fin:lnclal asistance under 
area redevelopment prograln: $10,000 and/or 5 
years 

Public h n d s  

Falsifying inst.rament concerning land and minerals 
in Californi:~ in order to rn:lko claim against United 
States : $lO,OOO and 10 years 

Falsifying evitlcllrr of title under Mexican author- 
ity to lancls i n  Cillifornin in order to 11i:ike claim 
against Ilnitc~tl States: $10,000 and 10 years 

False evidences of title to  land in Caliform:~ in order 
to make claim tlpinst l'nited States: $10,000 and 
10 years 

Railroads 

I4'i1lsc~ stxtemrnt or report. for payment. under rail- 
road retirement pl:ln : 810.000 and/or 1 year 

False statement for payment under railroad unem- 
ployment insuranc- : $10.000 and/or 1 year 

Shipping 

Ihdse oath :IS to citize~lship in ~*egistering: $1,000 
Olficer making t':ilse certificate of registry or false de- 

script ion of vessel to be registered : $1.000 
F:llse manifest b master of v ~ ~ l  bound to foreign 

P" rt. ~it.1iont c earaiice: S1,000: if narcotics or alco- 
101 : $6.oon 

i 
Fzlsely sworn iiiforn~ntioii to customs officer that n 

ship is carrying c1,zngerous substances: perjury 
pe1n1t.y 

0:lth by applicant for license for radio teleg~xph op- 
erntor-If fat.*, perjury : $2.000 and/or 5 years 

F:~lse statement under oath for license as ssh~p's of- 
ficer: $2,000 :~lld/or 5 yclcll-s 

Inducing witness to test~fy fiilsrly in connection with 
:I shipping cwm:~lty : $5.000 anc\/or I year 

F;~lse clescr~pt ioli o f  vessel to be enrolled or licensed: 
$500 

False cei-tificat ion by inspector of steam vessel : $500 
and/or 6 months 



4Q8 Affixing of false stamp on boiler plate which is nu- 
thorized b~ Const Guard o5cial: $5,000 and/or 
5 years 

410 False stamping of pliltes subject to inspection : $&000 
m d  at discretion of court, t? years 

643 ( G )  False statement in sci~man's applicntion for cmtifi- 
wtes of identification : $1,000 or 1 y n r  

672 (d) I f  person git-es false statenl~nt to  cause nluster of crew 
~t is p e r j u r ~  : $500 anci/or 1 rear 

820 False report. filed with ~ e d e r a l  Maritime Board: 

Title 47 
Gectio?~ 

220 

Title 49 
igeotions 

20 

322 (g) 

1472 (e) 
1-I.Z (nl) 

$1,000 &&'or 1 year 
Fnlsr stntement to cl~ston~s ccillector as to bill of sale 

of vessel : S5,OOO and/or 5 years 
False stittenlent for Secretary of Conmerce?~ :\I)- 

prov:d of licensing of vessel or trnnsfer of shipping 
f:lcilities during national enlcrgelicy : $5,000 
and/or 5 Tears 

Falsc'stnte&ent. under oath 9s to need for operat- 
ingaitl'erentinl subsidy : m~sdeme:lnor 

Fnlsc ststement to get credit. to oll'rr Secretary of 
Comnicrce for ins~uzuncr. or extension of loan: 
$10,000 and/or 5 yeius; if corporation $555,000 

Telegraphs, Telephone :md Hndio Telegraphs 

False entry in dornments required to  be liept by FCC : 
$5,000 1111d/'or 3 years 

Transportation 

False entry in mounts  and false reports which are 
filed with the ICC : $5,000 and/or 2 years 

F : h e  report to ICC involving motor carrior: 
$5,000 

False reparts to ICC by water carrier: $5,000 
False report to ICC by freight forwarder: 5,000 
False statement or report as to quality or cost of 

material used in rojects (airport clerelopmcnt) 
to defraud Unite a!' States: $10,000 and/or 5 years 

False report+ by air carrier: $5,000 
False info~m~atinn concerning aircraft piracy, inter- 

ference with flight crew membeis, crime ah:trcl 
rrircntft, and carrying weapons on :tircraft: S1O.OOO 
and/or 1 year 

I f  willful and ~nalicious: $5.000 and/or 5 years 
War  and National Defense 

False represent:~tion to get license for tran 
tion of goods into State in insurrection: 6:b0 
and/or 3 pears 

False statement in registration statement or annual 
report to Subversive Activities Control Bottrd : 
$10,000 and/or 5 ycnrs 



855 (a) False stat c u e l ~ t  in repist rat ion st:ttement of persow 
trained in foreign espion;Ige systems : $10,000 
and/or 5 years 

Title 50 Appendix 
ri;tcti01%9 

10 Icalse statement in afficlavit i n  connection d l 1  trnns- 
Ititions tle:~liiig with nc\vsp:~per~ o r  pul)lic:~tions 
in forcigr I:~i~gnage : $500 and/or 1 gear 

462 (:I ) False s t ; ~ t r ~ ~ ~ e n t  or  clnssificntion under Selective 
Servicu System : $10,000 and/or 5 years 

(b) ITse of false certificate or statcnient t o  riolate Act: 
510.000 :~nd/or 5 years 

520 False stntclnent in afid:~rit, under Soldiers' and 
S;1ilorhq ('i\-il Kelief .\ct : $1.000 and/or 1 year 

11!)1((') (5) (a)  False infor~~i :~ t ion  or record by contractor or su11- 
contr;lctor ii~icler War and Ihfense Contr;~ct .\ct : 
$10,000 :~lrtl/or 1 year 

11!G (11) False inl'onn:~t ion tlcali~lg with renepotiatiori ol' 
airplane cwl~tr:lcts: $10.000 and/or 1 xear 

1215(e) (1) False fin:~ncinl statenlent to IZeneptiat~on Board 
by those I~olding defense ccontr;~cts: 810.000 and/or 
1 year 

m 5 3  False swearing in lo ja l t j  oath under Civil Defense: 
S1.OOO :~nd/or  5 years 





COMMENT 

OFFICIAL BRIBERY: 
SECTIONS 1361-1365, 1368, 1369 

(Dean, Green; June 11, 1968) 

1. Introduction: Background and A&antnges.-Section 1361 pe- 
nalizes bribery of persons eiigagecl in poi-enment semice. The t ~ t l e  
"official bribery'' is used to distinguish the offense in section 1361 
from bribery of persons ewgecl in nonprernmental activities,' vhiclx 
mill be covercd elsewhere in the pmposed new Code. 

Official bribery is presently punishable under sections 201 (b). (c), 
(d)  and (e) of Title 18.2 This basic statute was adopted in 1962 when 
Congress revised the bribel7; ;lnd conflicts of interest chapter of Title 
18. The 1962 re~4sion conhhed into a single section, section 201, the 
numerous bribery prohibitions of Title 18 relating to persons engaged 
in government ser~icc. Tlus consolidation and standardization ren- 
dered the provisions in Title 18 clealiiq with official bribery and pen- 
alties uniform. Sote, however, that the 196.2 reTision was restricted 
to Title 18. There are n n~in-dwr of statutes with wrying elements and 
penalties scattered throughout the United States Code prohibit- 
ing bribery of specified officers :ind employees of the go~ernment .~  I t  
is recomn~endd that. these stat,utes he repenlecl as they are nnneces- 
sarily duplicative, outdated and inconsistent v i th  the proposed com- 
prehensire section 1361. 

Tho recently revised 18 V.S.C. 5201 represents n p a t  improve- 
ment over tllc pre-1062 laws covering official bribery. Nevertheless. 
there are many additional improvements that should be made in the 
law. Proposed section 1381 r~nbodies these improrements. which are 
summarized as follows : 

(a) Gaps and arbitrary distinctions in prohibiting bribes paid or 
arranged before .a, public servant txssumes office are eliminated. 

'E.(r.. bank officers and emplopees 118 U.S.C. $ 5  21.5 and 216). sporting con- 
tests ( I S  F.S.C. s 22.1). and coniruercial bribery (27 U.S.C. 8 205(c) ). 
'15 U.S.C. 8 201 is  sererable into two parts: (b) ,  fc), (d)  and (e )  dealing 

with official bribery, and ( f ) ,  (g). (h) anrl ( i )  dealing with unlawful m m r d s .  
The propwed new Cale n i M  treat r~n lawhl  reward- in section 1362. 

''7 U.S.C. 5  S5 (grain inupectors). 7 n.S.G. $8 817.1c-1 and -2 (cotton snm- 
piers), 7 F.S.C. B!j Rlli ( d l  and 511k (tobacco inspectors), 38 U.S.C. 5  I52 (bnnb- 
ruptcr proceeding), 18 U.S.C. 5 217 (officers o r  employees of Depnrtment of 
dericnltare en=@ in adjnstinp farm indebtedness), 18 F.S.C. $ 1 9 1 2 ( o f f i ~ s  
or en.nlployees of U.S. enrrrlgwl in  inspcting vessels). 10 U.S.C. $1620 (re cus- 
tom3 informers), 21 U.S.C. B 90 ( m m t  inspectors). 33 U.S.C. s 417 (mvigation 
inspectors) and 46 U.S.C. % Z 9 ( i )  (witnesses in marine casualty im-estigntions). 

(685) 
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(b) The  b~wden on the prosecution is liqhtened by e l i n ~ i n n t ~  the 
necessity of proring the bribe recipient's stntus at  the time of tlle 
bribe. 

( c )  The element of tlle existing l n ~  whicli nierely requires nn in- 
tent to influence has been replacecl by n requirement of intent that 
official conduct be "as consideration for" the bribe, but a prima f:lcie 
case of the latter is made n-hen the thing of wine passes or  is to pass 
between persons n-110 should IE clealing :tt arm's length. 

(d)  T,og-rolling is dealt with realisticdly b r  1-irtue of the clefinition 
of "thing of d u e "  in section 1369, excluding legitinl?tc con?pro- 
mises among public servants from the strict~ires of criin~nnl br~beq-  
 la^. 

( e )  TTmiecewarv duplication has hcen eliminnted. F o r  example, the 
paragraph of 18 I1.S.C. 201 (b) (2)  pro ld i t ing  bribery to corer up  :I 
government fraud is deleted since it will be cowred either l y  the prin- 
cipal official bribery provision or specific provisions of the proposed 
Code dealing n i t h  fraud and complicity. (see: e.g. section 1732.) 

( f )  The  requisite mental state neccssar~ to violate the prohibitioil 
has been clarified by using the term '%nowingly," ~ h i c h  has bec.11 cle- 
fined in the new Code, in place of the uncertain and undefined term 
"corruptly," wl~icll is used in the exisling law. 

(g)  The existing incor~sisterlt provisions nnd the anomalous penal- 
ties of the various official bribery l a m  presently scattered outside Title 
18 moulcl be replaced by the proposed section 1361. 

2. Re7afionship to Eo.Gtinq Law.-Proposed section 1361 con- 
siderably simplifies imd clarifies existing law. I n  part,  simplificntion 
has been mtde possible by reason of section 102 of the nevi Code, 
which modifies the rule of strict consti~ction. Simplification has 
also been accomplishecl by increasccl use of definitions as substitutes 
for lengthy phrases which are repeated throughout the statute. 

New definitions haye been adclecl to codify and clarify existing law. 
For  example, "thing of ralne" is defined in section 109 ( w )  as incluci- 
ing "n gain or acl~antage or  anything regnrclecl, or  which niigpt re:1- 
sonably be regarded, by the beneficiary as  a gain o r  advantage. mclnd- 
ing n gain or  aclrantage to an? other person."* -4 collateral effect 
of defining anything of value in such n manner is further siniplific a t '   on 
of the statute by olimimting such plirases ns now found in the esist- 
ing law to corer indirect recipients, i.e.. "an off'er or  protnise [to] 
any public o5cial . . . to give anytlling of ri1111e to any otlier person 
or  entity." 

The most significant changes in the existing 1n-r are the elimination 
of the need to define the brihe recipient in terms of his status at  the 
time of tlia bribe (see paragraph 4. in fm),  nnd the incorporation of a 
prima facie case that certain gratuities are tant;tmowlt to bribes unless 
the clefendant can prove that the gift was not in  fact a bribe. (,Tee 
paragrapll8, in  fra.) 

3. C?n.vsss of Pemon~ Co ? w e d  : Pu b7ic Se?lzln?i t.5.-The pmposecl 
section 1361 is concerned with essentially the same conduct as  is COT-- 

*The effect of the intermtion hctxeen the gencrnl definition in  section 109 
nnil the definition in section 1360 npplictlble to sections 1361 through 1307 is 
that in section 1369 "thing of value" includes any ruin or advnntoge except 
regular compensation and legitimate compromiso 



ered by existing Federal law. This is defined by the proposal in terms 
of the "recipient's official nction as a p ~ b i i ~  sen-ant" in &ion 
1361 (1) (a) and the "liliowi legal dnty as a public servant" in section 
1361 (1) (b). "Oficial nction" is defined in section 109(u) and cliscusscd 
in p:~rryrraph (0) .  inftu. of I his comment. "ICnow~i legal duty," dis- 
cussed in paragraph (10). influ, of this comment. is not specifically de- 
fined because of the rarietv of its forms. 

"Public servant'' is defined g e n e ~ l l y  in section 109(x) and includes 
the following persons engaged in serving the "government :" 

(n) Ofjcem of a goae~atanae?lt.-Examples of gover~iment officers run 
from the President of the [Tnited Stntes to :I United States Army lieu- 
tenant and countless others: Cabinet Members, department heads, 
replntory commission memhers. United St:Lte.; Comniissioners. F B I  
agents. Internal Revenue agents, I m m i p t i o n  Inspectors, and Postal 
Inspectors-to mention but 11 few. As is true under resent Ian-, nny 

elson appointed by the I'rcsiclent, appointed by n 8 abinet Member, 
$epaltment or ;lgcney head, or appointed by a Federal court. is m 
officer of the go~ernment .~  Note that Members of Congress and State 
legislators. Resident Comniissioners, judges, and jurors are officers of 
the government, :ind are specilicullj mentioned in the definition to il- 
lustratc the term's c o n l p r e l ~ c ~ ~ i s i e n e  and its extension beyond the 
executive bmncli. 

(b) Employees of a goaem?neni.-The inclusion of po~ernment 
employees follo~vs tlie present Inw and means that however lowly tlie 
public semant?s position may be, his conduct must be free from the 
corrupt influence of bribery. As one court has obsen-ed : 

Final decisions frequently. perhaps generally. rest in large 
art  upon tlie honesty and efficiency of preliminary advice. . . 

onesty at. the top is not. enough; it nlust begin a t  the h t -  
tom and run through the whole sen-icc. 

(c) Persons mthorized to cmt fm or on behalf o f  a go?*emment.- 
This rategory includes pe~sons clinrged wit11 it responsibility for cnrry- 
ing out prernmenttil orders, even though they may not be p a d  
directly for such services by the Federal government. Examples of 
such agents dmwn from cases interpreting the similar provision of 
existing Federal Inw include: : ~ n  extmining physician appointed by 
a Iwal Selective Service I~onrtl; an csnniining surgeon appointed 
by the Commissioner of P e n s i a n ~ : ~  an eniployee (who was also an 
a p n t  of Sew I-ork State) of the Market Administrator for the Sew 
Pork Metropolitan -1rea; * and ci13ian employees of the European 

'Tlic term "government" is rlefinetl genernlly in proposed section 100(h) so 
ns to include both Federal and locnl gorernu~cnt. "Imal" is d e 5 e d  in section 
1368(2) to mean any unit of government within the territory of the United 
States. other thnn the LTnited Stntcs eorernm~nt, thereby mrering State. coullts, 
municipal and park& gorernmenta HS well as those of territories and poase~1.4ons 
of the United States (e.g.. Puerto Rico, Guam, Samoa, Virdri Islands). 

United States v. Davis, 80 F. 8upp. 875 (h1.D. 'l'enn. 1048) : see also United 
S t a t c ~  r. Jlount. 134 U.S. 303 (1888). 

Sears v. United States,  264 F. 2fil,261 ( l s t  Cir. 1920). 
h-emlcr r. Cnitcd Giates. I%? F. %I 'B6 (1st Cir. lW3). 
' United State8 r. V a n  Leuren. G? F. tX2 (K.D. Iowa la). 

United States r. Levine, 12Q F. 9d 745 (%I Cir. 1k9). 



Esc1i:in e System vhich operated facililties for Europmii based serv- 
icemen F or the I)epnrt~nent of the Liqrly.lo 

Several of the' ~riodern State C.runmal ( 'od~s specific:illg include 
ad\-isms :uid consdtants when they are perfomling go\wn~nental 
i l~nct~ions .~~ The Federal government frequently uses or employs ~ 1 1 ~ 1 1  
:id\-iscrs and consultants.'? but specific definition is unnecessary. Such 
persons wou lcl be covered uncler the proposed clefini t ion of a public 
ser\-ant whenever they are :icting "for or on behalf of?' tlie ~ O V C ~ I I -  

ment. There appears to be no reason to estend coverage yf ndvisers 
:lnd consi~l tants beyond those occasions when they are serving :IS gov- 
ernment agents. for  to do so n-oulcl result in tlieir being subject. to 
prohil>it,ions which cannot properly be estendecl to pelmlis servlnp 
tlie government in such :I capacity. For example. advisers :ind con- 
sultants who are retained by the government, but also continllc to 
receivo compensation from :i nongorernment:lI entity. \voulcl not be 
:icting in violation of the propose4 l~mrision linless tl!ey \yere also 
c1i;lrged \\.it11 conflicting responsibilit~es under tlieir clut~es to act "for 
or on behalf of?' the go-iernrnent. This would depend on tlie circum- 
stances in a given case. Accordingly, the proposed swt8ion is corn- 
parable in coverage to the aforementioned State Crimin:ll Codes. 

Tlic reqnirement under section 109(s) that agents be ":iuthorized 
to :ict for" the govern~nent is an abbreriated statement of tlie present 
I:LW \vliich requires that they act "under or by nutliority of iiny . . . 
dep:\rtment, llgency or bmnch of goverlmient." I t  does not :Ippear 
necessary t h t  such authority be specified by statute, rule or regulation. 
I t  is intenclrd to inclndc inherent or establisliecl practices. Sncli :u~tlior- 
ity 11i:ly br tlclcgated from an employee or officer of tlie govc~rnmcnt to 
:In :~gcnt. It  is not n defense that a person ":iuthonzecl to ilct for or on 
I)rhalf of thr go~.ernment" has esceedecl his ailtliority. nor is it neres- 
s:iry thnt s w l ~  :in :~gcnt be engaged in an official function to be \ritliin 
tlie statute. 

(d)  Jfcro,:v.-Following present 1:irr. jurors are included in section 
ion ( s ) .  

4. Cla-we.9 of Pemon.~ Co~et-ed:  Staftts at Time o f  B~ibc.-Some of 
the gaps and difficulties one finds in existing Federal law on offici:il 
I~ribery result from the appro:irh tlie statute takes in defining the 
status or capacity of the bribe recipient at tlie time tlie bribe is offered 
or solicited. Clearly. :I basic Federal interest exists in proliibiting cor- 
nipt action by the recipient when he actual1.y occupies the l~osition of 
:I public servant. To fiilly effect this basic mterest. it is necessary to 

lo IIarIolc r. l ini ted States. 301 E'. 2d 361 (5th Cir.), cmt. clenied. 371 1 . 3 .  814 
( l 1p  ) . 

R.g., M~crr. REV. CRIM. CODE S 4.501 (c) (Final Draft 1 M i )  : Prior-os?:r) 1)~r. .  
C R ~ .  CODE g iOS(4)  (Final Draft 1967) ; and MODEL PETAL ConE 5 2.10.0(7) 
( r .0 .n .  1002).  

"For esnmple: the Presidential Transition Act of 1963. Pub. L. Xo. 88-277. 
fi 3(n) ( 3 ) .  78 Stat. 153, authorized the Pressdent-elect to hire consultnnts and 
csperts : 1.7 TT.S.C. 5 F3iIb)  (13), as untended (Supp. I\', lOC;i) ,  r~uthorieew 
Snmll Business Advisory Boards and Committees: 22 U.S.C. 5 23% authorizes 
employment of consultants and experts to carry out the Foreign hssistnt~cc Act ; 
42 U.S.C. $ 2OR6 (19G.i) creates n General Advisory Committee to the .\tornic 
Energy Cornn~ission ; 42 r.S.C. 8 2039 creates an Advisory C'onln~ission : 
.iL' I!.S.C. 9 2039 creates nu Advisory Corumittee on Renctnr Safeg~~nrtls tn the 
Atornic ICnerg~ Commission; 50 U.S.C. APP. 82272 creates :I Civil T)efense 
Advisory Cor~ncll. 



extend the prohibition to bribes (a) offered or solicited prior to the 
time the recipient llns attained that position and (b) regardless of 
any mistaken notion as to whether the recipient is or will be qualified 
to act ils intended. 

With regard to clefining tlic time when the prohibition applies, the 
approach of existing law is to try to d e h c  the status of the recipient 
in terms of some event signifying how close he has come to actually 
occupying a government position. For example. bribery of a "public 
official" i; prohibited when h e  11ns been '.selected to be a public official ," 
n.hic.11 is defiled in 18 US('. 8 201 ( a )  as when he "hns k n  nominahd 
or appointed?' or "oficially infornied that he will be so nominated or 
appointed." -1 Me~nber of Congress, who is a "public official" under 
the definition. is covered either %fore or after he has qualified." 
Such provisions are obrio1is1-y :ambiguous. What constitutes being 
"oficinlly infonned ?'? Does IL Member of Congress "before qualificn- 
tion" mean only :L Member-elect? l3 

Tlieso pro\-igions are also unnwe-mrily arbitra in distinguishing 
between porential office holders. They prohibit %ibry of persons 
nominated for appohati~e office, but not those nominated for electlre 
office. Many lqjsl t~tors nominatecl to run for office in rt one party dis- 
trict-not to mention those wl~o  nil1 witliout opposition-are 11s c ~ -  
tain of holding ofiice as the nominee for appointive position. Many 
jmtential appointee have an "inside track" or are "unofficially" in- 
formed that they will be appointed to Federal office and are certainly 
as rulnerable to br ibey a s  the person who is '.officially'? informed 
prior to appoinment. 

Proposed section 1361, by virtue of section 109(s) .  aroids these 
pmblenls by takint. the riem that there is a Federal interest in ~inisll- R in,p b r i h r ~ :  reprc l les  of how remote the contingency may be t a t  the 
br~be recip~ent will occupy the position in which he can effect the in- 
tended action. This is accomplished by defining the bribe receiver 
merely a s  "another [person]" :~nd focusing on the fact that t.he bribo 
has  heen offered or solicited for his official action "as [when or if he 
becomes] a public servant." Tllus. the prohibition under section 1361 
viould cover. as it is believed it should, bribes offered or solicited 135: 
persons at  a point. when they are nierely seeking a puwc office in 
whicl~. if they are successfill, they conltl esercise an improper in- 
fluence. 

This approach is nlade esplicit in section 1361 (2) which provides 
that it is no defense that "the recipient \vas not qualified to act in the 
desired way whether because he had not yet assumed office., or  lack+ 
inrisdiction, or for nnp other  enson on." This pro~ision :I~SO makes lt 
bsplicit that the corrupt intent , coupled \vitll the bribe offer or soliciln- 
tion, is to be pnishec1, regardless of whetller the recipient is nble. 
eren as a public servant, to twconiplisli the intended result. This result 
is consistent v i th  esisting law. 

This new apprmch has ~rintle it ~~ossible to greatly simplify the 
definition of pul)lic servant I)y eliminating language relating to the 
lx-e-qui~lificat~o~~ or ]we-appointment status, and will ,matlg-and 
properly-lessen the burden on the prosecutor of establishing the stat- 
utory status of the bribe recipient at the time of the bribe. 

.?. Perwm Sot  Couered: Votem-Consideration was giren to in- 

=See  18 U.S.C. 53  2CK7 and 204, which apply to a "Member of Congress elect." 



cludinp voters in Federal elections under t.he proscriptions of section 
1361 by inclusion in sevtion 109(x). Bribery of voters is presently cov- 
ered by section 597 of Title 18 (expenditures to influencv voting). 
Trowever. bribery of voters raises unique proble~ns \\~hich require sepn- 
rate t r a tn~en t .  For esan~ple, an election contest nsually involves 
promises or offers of benefits to the voters. Such n promise might in- 
volt-c a teclinical riolation of bribery l av  unless the law were drafted 
with n niimher of exceptions which might u~dmowingly crmte new 
gaps in the l:iw?s coverage. -1lso it is unrealistic to believe that :L per- 
son charged with bribing a voter has only bribed one voter. Tln~s,  t ] ~  
statute shonld be dr:~ftad to account for such behavior :ind the grad- 
ing should ha designecl to provide an :ipproprinte sanction for such 
concluct. Reasons such as these have led to separate treatment of voter 
bribery. (See the proposed sectiorls of the new Code dealing with elec- 
tion laws.) 

Similarly. bribery of \\-itnesses and informants nlises special issries 
requiring sepnxxte treatment. (See sections 1321 and 13.33). .\1tlio1ig11 
witnesses (hut not infomnlants) are presently covered by 18 1T.S.C. 
8 901, it 11-ill be noted that the s t a ru t~  in effect gircs them intlependcnt 
treatment. (See 18 1T.S.C. 6 201 (d),  (e). (11). (i).  (i) and (k)). 

1;. Prohibited (70~7t~ct:  Giz.hg or Aceepfing (I "Thi~ag of T'due:" 
Log-~o77in~.-Tlie offering, giving, soliciting, accepting or :lgreeing 
to give or xccept an edr:uneous inducement constitutes the gmv:~mrn 
of oficial bribery. Proposed section 11361 uses the phrase b'tliing of 
valac" to designate snch an inchcement which is virtually the -;:line 
as tlir existirig law-"anything of value." \Then Cnngrrss adopted 
this plirasc in the 19632 revision it was notecl that '*the w o ~ d s  'nny- 
thing of v:ilii~' comprellend anything that conceivablj c:1n I)e offel-etl 
or pwen :is 11 brihe." l4 Explicit definition of "thing of vnli1c1" h:ls 
cwlificd its menning : and. by its being placed in :1 separate Minitionnl 
section. the proposed hribery prorision itself has been sliortened :incl 
simplified. For  example. the references appearing t l~ro~~gl iont  the 
existing statilte to "directlp or indirectly?' giving or givii~q "to any 
other person or cntitv" are deleted by reason of the new definition in 
section 10R(nc) (which includes any gain or adnlntage to :iny other 
person) and by the clear iinport of the Innpage of section 1.761. 
(A'ee a180 proposed section 102 dealing with fair constriiction of the 
proposed Code.) 

Tlir problem of 11sing the phni* 'ctlling of value'' is thnt its 
breadth l5 prohibits and makes criminal ..log-rolling," (i.e.. trading 

" I I o u s ~  Co.\r~r. o s  THE J~ICLUIY.  BRIBERY, QBAFT. ANT) COSPLTCTR OF TSTEREBT. 
H.R. REP. Xo. 74s. S7th Cong., 1st Sess 1 8  (1961). The phmse 'nnything of 
vnluc" o r  "thine of value" is used €wauentlr in Title 18: 8ec. e.0.. 14 U.S.C. 
$8 210, 211, 214,-215. 401. 591. 003, 607, k l l ,  T;$~i877, 912, 915. 1025, 10.91. 19%. 
2111.2113.2386. 

=The Fedcrnl courts h a r e  had only Iiniited occnsion t o  determine the rippli- 
mbility of this phrnsc (or  the similar p h m ~ ' r n l u n b 1 c  thing" nncl "thing of 
vn1ue")to nonmonetnrp or nonnecuninry offers or exchanges. Scc c.g., Vnitcd 
Rtotcn r. Lcpmcitch. 318 V.S. '702 (19431. Xevertheless, identical Innsnnae hns 
I ~ w n  used in Stnte bribery stntntes and interpreted to hare extrcnicly hroncl n p  
pliri~tion. For exntnple. the Ohio Supreme Court found its bribery s t~l tute  r~ppli- 
cnhk to n policc officer who solicited sexual relations with n young Iwly in turn 
for overlooking illegal I~ehsrior by her father. Scott r. Rfate,  107 Ohio St. 47L, 
111 K.R. 19 (10271. A New Tork court found a n  nltlcrnrnn had receivnl 11  thin^ 
of vlll~re" nnder his agreement to vote for a new street rleaning plnnt i f  the 
('omn~issionc.r of Street Cleaning wonk1 reinstate nri employee. Proplc c.1. rcl, 
Diekinson v. VanDeCarr, 87 App. Dir. 386, 84 N.T. Supp. 401 (1003). 



votes and favors by public officials 'and legislators). This raises the 
uestion of nd~ether ~t is renlistic to make such bargaining, which 

?reqnently occurs in the legislative and quasi-legislative process, crim- 
d l .  Such accomn~odnt ion may be essential to the processes of govern- 
ment, such as when Senator A votes for Amendment No. 1 in return 
for Senator R's vote for -\mendment So. 2. Eren where such politi- 
cal or other coml>mnises ciul11ot be regarded ns essential, they must be 
recobpized as a frequently used technique to bring persons of differ- 
ent mews together in order to achiere necessary action. 

The following methods of hnnclling this problem in a bribery stat- 
ute hare been considered : 

(a) Draft a specific exenaption f o ~  log-rollim~.-The clrafters of 
the Model Penal Code :ittempted to draft such an esemption, but 
ultimately rejected this rippro,zch "because st~cll an explicit exception 
inight be interpreted as nil affirmative approval of log-rolling and smi-  
lar practices, and because of the difficulty of drnfting n proper line of 
separation between the criminal or exempt activities." l6 I t  is also 
difficult-if not impossibleto determine --hat classes of persons 
should be exempt: just le@slators ? or legislators and administrators 
in quasi-legislative activit~es? IIow about the Chief Executive? His 
Deputy? Delegates to the United Sations? Members of the Federal 
Reserre Board? Members of special governmentnl commissions? 

(b) Draft 720 specijic exemption for log-rolling with the redization 
that  prosecution^ f 07. such t.ch?zicd z,io7ath18 of tire bribery law are 
vety unlikely.--Tliis is the approach of the existing Federal law \$hich 
technically makes log-rolling criminal. I t  will be noted that  there has 
never h e n  a Federal prosecution for log-rolling under the bribery 
laws and it is w r y  doubtful that the Department of Justice ~ o u l d  ever 
institute such n suit absent flagrant conduct extending beyond the nor- 
mal give and take of compromise. H o ~ e v e r ,  failure to provide a spe- 
cific exemption for log-rolling in section 1361 would result in the Com- 
mission recommending a law imposing a criminal sanction on cqnduct 
which is currently tolernted and often desirable. Failure to provlde an 
exemption also raises the potential for pernicious application of the 
proposed statute. 

(c) Dejine the induwment of bribe in terms thnt m'n nof encorn. 
pms the p i d  pro of 2Og-r027ing.-For example, if the bribe is d e  
fined in pecnni:lry (ns opposed to nonpecuniary) terms, a prohibition 
against giving or ~wcivii ip IL peminimy benefit to influence the re- 
ciwnt's official action would not include the nonpecuniary barmining 
of log-rolling. This approach has been endorsed by the Model Penal 
Code and proposed in the final draft of the Michigan Revised Criminal 
Code. The fact thnt all the reported Federal offic~al bribery cases hare 
involved pecuniary inducements sug~ests  that substitution of the t e p  
"pecuniary be~iefit'~ for "an-filling of value" would not result in a sig- 
nificant change from tile present lam. 

Eren though this last approach might not represent a sispXcant 
departure in fact from the operation of the present law. in theory 
(and potential npl>lic:ition of the statute) it is a radical departure. To 
limit the nature of the bribe to inducements creates as  many 

U M o ~ ~ r .  PENAT. CODE 8 008.10, COMMENT at 104-05 (Tent. Draft No. 8, 1958). 



problems as i t  solws ill tliat of ice^^. employees, agents, jurors. advisers 
and c o n ~ ~ l t a n t s  of ille g o \ - ~ r ~ i n ~ m l t  could ~iever be b n l e  recipients if 
the inducement for  corrupt condnct was nonpecuniary. Thus. a col- 
lege administrator eeeking pol-cr~unent funds could not be prosecuted 
if he promisecl a grant-making Wasl~iligton official that such oficinl's 
dropout son woulcl be achittrcl to tlmt rollege. 'I'liere is an :~bnnclance 
of cLonceivable euaniples of si1c.11 ptps arising from limiting the bribe 
to pecuniary inducenients. 

This is not to sag tliat bribeq- cnnnot be clefinecl in n m:lnner that 
tmempts log-rolling without esemptinq otliws who should be fully 
corerecl. Proposeil section 1369, in con~unct ion with section 109 (ac) 
defines the bribe, i.e., anything of rnlue. in terms of any gain or  acl- 
rantnge to the heneficinrg. but exclucles concurrences in official nrtion 
in  the course of legitimate compromises among public servnnts from 
being consiclerecl a s  a gain or adrantage. This clefhition of the bribe 
will preclucle app1ic:tiion of the, proposed brilxry statute to bargaining 
amon,a pnl~lic seri-ants, ~ ~ i t l i o u t  creating unnecessary gaps. 

7. K~*ihes  ".4s C'on.sirle~.~fiori FOP" Ofi t id  Actio)~-Existing law de- 
fines official bribery n s  'bcorruptl~" giving anything of value %it11 the 
intent t o  infl~~encc" or "induw" the p1.01iihitecl action. F s e  of the word 
"corruptly" lias two e f f~ r t s :  first, it h r o : ~ d l ~  defines the requisite state 
of mind.17 and. secondly, it disting~iishes gifts from bril~es. '~ Proposed 
secZion 1.361 does not require that the intention of the bribe giver be 
"corrupt." The chamcterization of an offer as  corrupt is nondescripti~e. 
ambiguous and unnecessary to establish the improper intentions of a 
person.lB 

I n  place of the word "corrupt,:' prnposecl section 1361 seeks to  define 
the prohibited conduct more acclirately :mcl to c l i s t i n ~ ~ i s h  by defini- 
tion lxibes from gifts gken  with a mere hope of influencing official 
action. This is nccoml~lishecl 117. defining the oflense in tenns of an 
exchange bL l i~ io~ ing lp"  given %s consicleration lor" the recipient's con- 
cluci. " ~ l o w i n g l y ? '  means that the actor was aware of his i.ondwt. i.e.. 
the thing of \-due wns ofierecl or solicited with either a tw i t  or express 
understanding or  purpose at the recipient enp:lce in  certain conduct. 
Thus, the l)hrase "as consicleration for" means that the inducement is 
offered or  given in eschange for the recil>ient's clccision, opinion. reconl- 
iiiencl:~tion, rote or  other exercise of cliscretion :IS a public serwnt or 
for violating his h10~11 legal cluty. 

I t  will he noted tliat the phrnse "as ronsideration for:' nnci m r i m t s  
of this phrase hare been similarly used in manp existing  pro^-isions 
of Title 18. For  esanlple, 18 U.S.C. 5 205 prohibits officers :me1 employ- 
ccs of the governn~ent from receiving m y  gra t i~ i ty  -in consideration 
of" assistance in the prosecution of n ( h i m  ngaillrt the IJnitecl States: 
- 

"H.R. REP. Xo. 7-18, 87th Cong., 1st Sess. 18 (1961), states: "The Word 'ctrr- 
ruptly' . . . nlenrls wit11 \vronpful or dishonest intent." 
" 18 U.S.C. 5 201(h) rc), ( d ) ,  and (e)  rerluire proof of corrupt illtent, while 

( f ) ,  (z), ( h ) ,  and f i )  refluire no sl~cll proof. Src Uqtited States v. K r m r r ,  354 
F. 9d 180. 785 (2d Cir. 196;5), cert. denied, 383 1-.S. 9.78 (1966). and 1711itcd Stntea 
v. Irwin.  $54 F .  2d 19'2 (ad Cir. 1N.5). rcrf. rlcnied, 383 LT.8. 1067 (1966). 

' '  "The word 'corrupt' is capable of different meanings in different connection.r." 
Boaxelt~fnn v. T-trited States,  2.79 F. =, 80 (2d Cir. 1917) ; r ~ t i t e d   state.^ v. C o k m .  
"0 1'. Supp. 387, 588 (1). Conn. 196'2). Criminal states of mind :Ire treated ir: 
proposed section 301 of the new Code. 



18 P.S.C. 85 210 m c l  211 prohibit thc payment of anything of value 
'51 consideration of" support or inflncnce in obtaining appointive 
oftice: and 18 1T.S.C. 8 600 prohilhs the promise of emplo~pent ,  com- 
pensation. or other Ixnefit made possible by any A d  of Congress to 
:uy person "us consideration . . . for'' political activity or political 
support. See 0280 18 U.S.C. $5 431, 4U. 873. and 1734 for related mcs 
of rhe term "considerntion." 

The phrase ''as consideration for" is intencled to denote a quid pro 
qno between the donor-donre, pmmisor-promisee or. in case of offers 
and solicitations, an intentioli on the part of the actor to offer to pur- 
c l w e  or sell official cond~~ct .  Thc  existing la\\- of 18 U.S.C. 5 201 pro- 
hibits the offering, piring or l~rmzlisi~~g of anything of value with an 
intent to "influence" oflic~al artion or "induce" violation of it lawfill 
duty. The principal distinction between the proposed fornlulation and 
the existing law is t11:~t linder tlle proposal it must be shown that there 
was an intention, :~yreemeut or arn~ngement to purchase or sell rut ofli- 
cial's c~nduct while under the existing law there need only be an in- 
tention to influence or induce conduct. Except with regard to gifts, the 
clistinction between these formulations is prohbly  more theoretical 
than practical. I n  contrast to existing law, tlie bribery sanctions un- 
der the proposed forniulation wo~~lrl not apply to situations where 
gifts are girem in the mere holw of influence or inducement. without, 
any aqeement or understancling by the recipient that the gift is ex- 
pected to influence or induce offic-ial cond~ct .?~ 

Gifts to public servants ~ ~ o n l c l  be dwlt with as follows: First, gifts 
from certain persons who hare cliwct porernmental dealings nit11 the 
public. servant and w h o s ~  int~rests  could tlicrebg be directly affected 
by the public ser~ant ' s  action tire 11:mnfd to tlie integrity and effective- 
ness of gorernmcntal operations mid virtually indistinguishable from 
bribes. Such pifts--ercn i~ssuniing argucndo they are given nit11 the 
best of intention R I I ~  with no thought of influencing or purcllasing 
concluct-would tend to distract n public servant, might unwittingly 
influence the pnblic servant, ~ o u l d  breed bitterness among other el-- 
ernment elnployccs who nre not recipimts and wonld certainly cretltQ 
sn  nn11e:ilthy public suspirion and lnck of trust in p-ernmental  op- 
erations. In fiict, howerer, it is clifficult to ilmgine that a person in 
such a position would not gi\re t l ~ e  gift to favor:tbly influence the pub- 
lic servant in his disposition of the n~atter  in ~l-hich the donor is di- 
rect$ interested. ,iccordinply, under proposed section 1361 (3) once 
it is shorn that a gift was offered, given, or promised as consideration 
for the recipient's official conchwt, a prima facie case of bribery is 
established. (See paragraph 8, h f m ,  for a full discussion of scc- 
tion 1361 (3)  ). 

Secondly. gifts offered. givcn or promised to a public servant for 
his past action-having cng:lged in official action or having violated it  

legal duty-are made a misdemcanor under proposed section 1362. 
Thirdly. acceptance of gifts by public sermnts in general are corerccl 

by a comprelwnsive body of r~iles and regulations that effectively 

Sote that there need 1~ 110 sctnnl  agreement or undershndiug under the 
proposal hy the reeillient in cases of offers. In rnses of offers and solicitations 
the actor ~iolcitcs the provision if he sought such an arrangement in making 
the offer or solicitation 



employ noncriminal sanctions as n means of proscribing cwtain uncle- 
sirable exch:~nges." 

8. I - '~inta  Fucie @me of B?.ibenj: Cn?awful G~atrriiies.-Section 
1361 (3) ~)rovides tlint proof of a gift of pecuni:ury value to a public 
s e r ~ a n t  from a p m o n  having an interest in : u ~  i ~ ~ ~ m i n e n t  or  pending 
( a )  investigation, arrest or  jl~clicinl or  administratire p;oceeding, or  
(b) hid, contract. c-lain1 or  application. which could be aflected l ~ y  tlie 
manner in which the recipient perfonnecl his duties shall constitute n 
prima facie case tliat the tliing ~ a s . g i r e n  "as consideration for" the 
recipient's concluct nncl thus in ~-iolat~on of section 1361 (1). 

This prorision i n  section 136 l ( 3 )  is clesigved to serve two purposes : 
(a)  I t  would give the prosecutor a necessary assist in c s e s  where 

it might be extremely clifiicult for him to prove that an e~change  rras 
in f a d  given as consicleration for offichi conduct yet the c~rcnn~stances 
strongly indicate i~npropriety. I t  is noted. Iicmever, that this evidence 
is likely to create a circumst:intial prima fncie cbnse anyway, hut stating 
it. in this fashion will assure, iulless manifestly clisprovecl, that tlie 
issue will go to the jury. (8ee section 10;3(5).) I n  the gratuities situ- 
ation i t  ~ ~ o u l d  be. ~ c r g  easy for n defendant to vonteiicl that, tlie gover~i- 
mentk e~itlence failed to s h o ~  that the esrliange was any more than 
R mere gift. with no understancling, agreement or  quid pro quo 
involvecl. Tinder swtion 1361(3) the case woulcl be submitted to the 
jury :ml con~ict ion :~ffirmecl, upon proof of the following facts: 

(n) tlint the gift  WIS n thing of peclnl iaq value. i.e..  none?-, 
property, comniercial interest or  anything the primary significance 
of wllicli is economic gain; '? and 

(b)  that the person who offered the g-ift (or  tlint the pe~son from 
-idiom tlie gift  as solicited) had an intcrest in an imminent or 
pending ( i)  inrestigntion, arrest or judicial or  ~~~~~~~~~~~~~~~~~~e 
proceeclinp, or (ii)  bid, contract. claim o ~ .  :~pplication : and 

( c )  that. such person's interest, could be affected by the recipient 's 
performance of his offici:ll duties. 

Alternntirely i t  might be prorided that proof of these facts crentes 
a presumption (in contradistinction to a prinin facie case) of ~ i o l a t ~ o n .  
The principal effect, of a p~.esuniption provision is that the jury J\-onld 
be instructed that a finding of guilty is n-arr:mtcd should they find the 
nnderlying facts to hare heen proved beyonil a re:~onable clo~l)t, 
whereas 11nder the p i ~ n a  facie case provision, such instructions rronld 
not be autliorized.23 

To illi~strnte the operative effect of employing a presumption. as- 
sume that tlic prosec~~tion provrs thnt the tlefentl:unt was an acco~ult:uit 

"For esnxnple: Exec. Order No. 11,22, 3 C.F.R. 8 306 (Supp. 1965). contnins 
I)rond prohibitions :ig:~in.;t receipt nf nntixities ljy all gorernlnrnr officrrs and 
e11111loyees. 1'ractic:lll.~ every ngnicy and clepsrtnlmt has its  on?^ regul;ition.; of 
grntuities. The Houw of Representatives and the Senate have rece~~tly ndopt~cl 
rule.; rem1:itiup carupl~igr~ contributions nncl other gifts. Rce REPOKT OF T~TE 
('Ohl3l. O S  ST~SDARDS O F  OFFICIAL COSDI-CT. H.R. REP. SO. 1176, '30th Cong. 
I d  SCSS. (1968). and SET.ECT C0hl31. O S  %~ASDARDS OF COXDUCT Fon ~ I E J I B E R S  OF 
TIIE SENATE A S D  C)FTICERS AX13 E\IPI.OYES OF THE SI:NATE, 8. REP. NO. 1015, Mth 
Cbi~g., 3d Sess. (1968). 

-The term "thing of pecuniary ~*:~luc" is  defined in .wetion IOn (ar) .  
"See ~~roposed subsections 103 (4 )  and ( 5 )  defining, respectively. "presumption" 

nntl '9rimn facie case." 



who gave an Internal Kerenue Semice agent $200 a t  a time when a 
client of the  accountant?^ was subject to an I R S  tax audit. I n  the course 
of the trial the accountant proves that the I R S  agent had actually ex- 
torted the payment of the $200. Under such circumstances the courts 
could prevent the case going to the jurj- on the presumption. However. 
if the issue n-ere snbin~ttecl to the jury. there ~ ~ o u l d  be a charge that 
the presumed fact must be pro\wcl on all the evidence beyond a reason- 
able douLt. but the jury may regard the facts @:ring rlse to the pre- 
sumption as suficient evidence of the presumed fact. A second alterns- 
tire might be to create t~ ' L ~ o n ~ I ~ ~ ~ i \ - e "  presun~ption : where the clefencl- 
ant presented no evidence contrary to the presumed fact. the presumed 
fact that :I gift was as consideration for the recipient's conduct could 
be treated as establisl~ed by proof beyond a re,?sonable doubt of the 
facts wliich pare rise to the presumption. I n  such a case there would 
be no issue for the jury RS to the exateilce of the presumed fact, but 
only as to the facts which engendered the presmption. Kote that in the 
first alternatire for use of a presumption tlle effect of the presumption 
is that the jury ~ ~ o u l c l  be permitted to infer the presumed fact from 
the basic facts if they are disposed to do so, while in this 1:ltter situa- 
tion where the defendant has not rebutted the presumed fact the pre- 
sumption would :~ctually be conclusive. See the Model Penal Code 
commentary (at 115, 116, Tent. Draft No. 4, 1955). for :I discussion 
of the pro and con argmnents for these alternatives. 

(b) The second :idvantage of using either pritna facie case or pre- 
sumption is that either will serve to replace the need for an udawfud 
gmt~ii ty statute in the proposed Criminal Code. Congress, after ex- 
tensive consideration in 1962, rejected the adoption of an unlaw- 
fill gratuities statnte. ,Aside from the question of renewing tlle pos- 
sibilily of enacting such a statute, under our general classification, me 
must consider ail unlawful gratuity statute ns basically n prophylactic 
or preventive stat~ite.'~ As such it mag be asked \diether there is a necd 
for such a statute in the proposecl Code. There are presently nmplc and 
extensive regulations covering  inl lawful gratuities in the Executive 
Branch. Congress has recently ntloptecl a Code of Ethics covering the 
legidatire branch. The judicial Lr;lnc11 is generally subject to the 
Lhnerican Bar Association's Code of .Judicid Ethics which covers 
this 111atter. The provision in seeti011 1361 (3) only dexls with those ex- 
changes with persons having a relationship to the gorernnient or a gov- 
ernment oficinl that must remain "above suspicion.?' -111 other gratui- 
ties would be left to the existing regulatory scheme or to future 
regultttoq- x h e n ~ e s  nncler the proposed penalty prorision structure in 
section 1006. but section 1361(:3) should hare a deterrent effect in the 
most ~wtentinlly serious gratuities cases. 

-4 ~)resu~nption can be just ns nnrrowly dmwn as the corerage for 
prima facie case, Le., to corer selected situations that standing alone 
are strongly pr&ati~-e of the presmned fact. I t  is siibn~ittecl that such 
a presumption ~ o u l d  not cast an unfair burden on the defendant. 
Accordingly, it is belie\wl that there is no constitutional question re- 
g:~rdin,a the use of s ~ ~ c l i  i l  pwsumption iulder Tot v. u n i t e d  St+ztes, 
319 U.S. 463 (1943). 

9. LLOfficia7 -4ction."-Subsect ion i 1 ) (a) of proposed section 1361 

"See paragraph 2 of the comment on proposed section 1006 ("regulatory" dis- 
tingnished from traditional offenses.) 



protects "official antion?: from bribery. The definition of "official ac- 
tion" in  section lOn(u) is substnntinlIg similnr to the existing defini- 
tion of "ofiicial act?' in 18 V.S.C. 8 201 ( a ) .  It corers concli~ct ranging 
from high decision making to minor ministerial act.ions within the 
puhlic serrtult's c1isrrc)tionar:y powers. 

10. T'iokrtion of u R n o m  Lega7 Ilw't/.-Snhsection 1361 (1) (b) 
of the prolms:d prohibits incl~xing public serf ants to violate their 
known legal duty. This subsection follows the esisting pro~ision of 
18 IV.S.C. 201 (11) (3 )  which prohibits i~lcli~cernent of an official 'yo 
do or omit to do any aot in \*iolntion of his lawfiil dntv." li~ contrast 
~rith subsection (1)  (a)  of tihe proposal, which deals with official con- 
cluct, this s~~bsection reaches the petty misde~ds or~tside the decision 
nmking or disclvtion exercisinp province of klle public se~ran t .  The 
addition of the requirenient that the duty be "known" msures that 
the public s e r n n t  or person seeking to incluce the public servant. under- 
stands the seriousness of the bribe. This is consistent t~ i t l i  the thrust 
of proposed section 1361 in its effort to distinguish bribery from 
gratuities. 

11. Gra/ling.-Little thought lias been giwn to the apj~mprixte 
sanctions for violations of t'lie esisting official bribery laws. ,-\lthough 
the existing law (18 1T.S.C. 8 201) was stucliecl in depth at the t ine  
of the 1962 rerision, the penalties were gi\-en only cursory ~ ~ r i e w . ? ~  
The 1962 revisers merely adopted the liigliest maximum l~enalty under 
the then existing I~IJYS as tlle penalty for i%e ronsolic1:itecl statute. 
Prior to  this consolidation, penalties mnged as follows : 

FEDENL CONFLICT OP INTEREST LEGISTATIOS. STAFF REPORT TO ST~RCOUX. NO. 5 
of the HOUSE COXY. ON THE JUDICIARY. 85th Cong., 2d Sess., pt. ? a t  (Comm. 
K n t  1958). 

Maximum 
penalty 

Public servants (years) Maximum fine 

................................................... Officers, employees, and agents 
.................................................................. US. attorneys 

U.S. marshals .................................................................. ........................................................... Members of Congress 
Judges ........................................................................ 
Judicial officers (jurors, commissioners, referees, etc.): 

Offers ................................... ....-- 
Acceptances ------ ------ ---------- --- - - ---- - ---- - ---- -- -- - ----- -. - - -  - - - - - - - -  

Witnesses ................................................................. --:-- 
Revenue officers ................................................................ 
Customs officers ................................................................ 

3 3 times bribe. 
5 $500. 
5 $500. 
3 3 times bribe. 

15 320,WO. 

Further analysis reveals that the 15-gear penalty for judges and 
judicial officers became a p ~ r t  of the law with n similar luck of con- 
sideration. Bribery of a judge appears to hare been the earliest fornl 
of bribery law and was an offense once punishable by death." Tlie 
first Federal crinxinal laws enacted in 1790 containecl it proliibition 

= I n  reporting on the provisions prohibiting bribery, the House Judiciary 
t!ommittee noted. : 

Because the present study is primarily concerned with substantire inte- . gration o f . .  (the bribery laws),  and not with the question of yenalties, 
the recomrner~dntions nlnde in ~ m r t  I, without discussion, propose prcs- 
erration of existing penalties where practicable. 

2E PERKINS, CRIXIXAL  JAW 396,397 (1957). 



against bribery of tt Federal judge with a penalty of fine and im- 
prisonment "at the discretion of the court" (i.e.. up to life imprison- 
nie~it).~' In the 1909 revision of the criminal Itlws, Congress specified 
the niasimum penalty for oficial bribery. and other theretofore un- 
specified maximum penalties, at  not more than $20,000 fine or  not 
more t1i:ui 15 years' imprison~nent or both. (See 18 U.S.C. 201 (e) ). 
This chnnge was made with virtunlly no espltlnation of why 15 years 
n u  

Several factors suggest the need to ~vesamine the existing penalty 
for all oficial bribery. As tlie above table indic:&s, the adoption by 
the l9*2 revisers of the 15-year penalty for all forms of o5cial bribery 
represented n substantial departure from the prior thinking as to tlie 
appropriate penalt- for tlie offense. Se ren l  guide posts in existing 
law suggest that the 15-year pena1t;p is excessive, to Tnt: (a)  when 
considered in relation to the ofticia1 bribery statutes outside Title 16 
with penalties running from $500 fine and 6 months' impriso~unent 
to a $10,000 fine and 5 years' inlprisonment: (b)  the arerage court- 
imposed sentence for bribery (tulder all Federxl bribery statutes) is 
If .l montlis; 'Y (c) the 15-ye:~r penalty for oficial bribery is anomalous 
when considered with 18 1J.S.C. 8 1052, which punishes with a penalty 
of 5 years the use of interstate or fore.ign commerce with intent to 
e n y  is the "unlawful :~ctivities" of either Federal briber). or 
b n  ry under the laws of any State. 

I'roposed section 1861 carries a Class felony penalty. Vnder the 
proposed sentencing scheme, this will return the penalty for official 
bribery to the general r:llige existing for most oficial bribery pro- 
hibitions prior to the 19P2 revision. No justification can be found for 
either retaining the exception of n 15-year pen:llty for judges and 
judicinl officers or increas~ng all oEcial bribery sanctions to the level 
prescribed by Congress in 1009. 

A serious effort was made to legislatirely grade different kinds of 
bribery in recognition of tlie fnct that some violations of the 1:tw 
are not :is corruptive of government as For example, a petty 
offer to n 'Cmited States Pad; l>olicen~an to overlook a camping vio- 
lation is certainly not in the same category as offering a suhstantitll 
sum of rnoney to a high government official for a matter invo11-ing 

Act of April 30,1790. c. 9. 1 Stnt. 117. 
SPECIAL JOLYT COX>[. OX TIIE REF~SIOS OF THE LAWS, REFISIOS A S D  CO- 

DI?TCATIoS OF LAWS. S. REP. NO. 10, 60th CoXlg., 1st S~SS., 1. a t  14, 18 (1908). 
P F ~ ~ .  BUREAU OF PBISOSG, STATISTICAL REP. 30 (1000). 
"The J m m -  2. 1989 Tentntire Draft of an offlcinl bribe- prorision con- 

tained the following grading scheme : 
An offense under this aection ronstitutes a Clnss I3 fdony if the public 

servnnl involved is the Presitlcnt. the Pice President, 11 Judge. a Member of 
Corlgrcw, n Resident Commissio~wr or n public scrv1111t appointed by and with 
the advice and consent of the Senntc pursmnt to nrticle 11, sectiou 2 of tllc 
Con~titution. 111 offense under this section constitutes n Clnss C felony i f :  

(1) the public servant irivolrctl is n juror : or 
(2 )  the public serrarlt i ~ ~ v o l r e d  is entitled to compensation equivalent 

tonn nnnunl rate of $15,000 or  more ; or  
(3) the official action inrolved a n  amount in ercesq of $100.000; or  
(4 )  the bribe exceeded $l.OO in ~ a l u e  ; or 
(5) the bribe was to obstruct law enforcement against a felony. 

All other offenses under this section constitute n Class A misdemeanor. 



the general public welfare. I t  would seem :~ppropriate to accommo- 
date for  such reality by proricling for n range of penalties reflrcting 
the relative seriousness of the violation. Indeed. such an approach 
co~lld facilitate prosecution by cl:~ssifiying minor oifenses as nus- 
clemeanors. 

It K:LS found that  drafting soch legislntive grading-criteria is ex- 
tremely difficult a ~ l  raises Inore 11ew problems than lt ~olves. It is 
arguable that morally there is no suc.11 tliirip as :I trivial bribe. There- 
fore, there should be no concern nbont r e d ~ ~ c i n g  the penalty lower 
thnn the range proposed. T t  is possible, however, that there n x ~ y  be 
circumstances justifying a inore serere s;~nction. Such cases can be 
conteniplatecl in the general sentencing scheme. 

1. In.t~odz~~tio~~,Proposed sections 1369 ancl 1363 are desimecl 
to complement the official bribery prorision, proposed section 1361. 
They are distiagui;l~nble from bribery in that the bribery provision 
is directed nt p ro ld i t i ng  the purch:~se or  sale of official (.onduct or 
exercise of lepal duty by :L public servant, while these sections are 
concerned with rewarding :I pu~blic servant's past esercisr of official 
conclnct or  past 1-iolation of n legal duty, and payments for  services 
outside the scope of his official duties, but over which he is likely to 
have official responsibility. 

Proposed section 136" is a specific gratuities prohibition np ins t  
soliciting or  accepting p a p e n t  for past. official :~ction o r  for Ilaring 
violated n, legal clntg. Section 1362 will hare the etfect of forechsing 
the difficulty n prosecutor could be confrontcil with under the official 
bribery section when a defendant contends that he did not offer or  
solicit anything until af tw the public scrvant had performed his 
official action or  l-iolated his legal duty. 

Section 1362 ( I ) ,  p rngr : tph  (a)  is based or1 tlir ratioli:~le thilt pay- 
ments for  past oflir~nl action should be disvour:1ged for  sereral rea- 
sons: ( a )  positions of pnblir employment or  public trust should not 
be used for  pe~sonnl pain: (1)) rewn~ds for  past action ilrip1.v a proiii- 
ise of similar comprtisation for future action; (c )  tliose who do riot 
offer such rewards iwe under subtle pressure to follon- suit or risk dis- 
favor; ancl (d )  such rewards generally underlni~ie prerninental  in- 
tegrity m d  effectiveness. 

Similar provisions are found in the Illinois Criminal Code of 1961, 
section 33-:3(d) ; the S e w  York Re~isecl Penal Lnw, sections 200.30 
and 200.35 ; the jwopnsed I\licliip:un Reriseil ('rinlinal Code, section 
1710 (this provision is not ns hroad as our proposed section 1363(1) ) : 
the Proposed De l :~ \n re  Criminal Code. sections 704 and 705: the 
Proposed Crimes Code for Penns~lrania.  section 2004: the Moclel 
Penal Cocle, section 240.3: and the preliminary draft of the Tesns 
Pennl Code Revision, section 440.3. I t  will be noted that some of 
these provisions are deemed nn1:xwful rewards, while others arc 
deemed bribery, unlnwful gratuities o r  ofhitll misconduct. Despite 
the differences in denomination the thrust of the prohibitions nppenr; 
similar. with the differences being primarily in the penalty for   viol:^- 
t~ons.  (See  paragraph (7).  infra.) 



Section IRP,P(1). ramgraph (b ) ,  which prohibits the rewarding of 
violations of :L lep:1 duty by :I public serwnt,  is ;I counterpart to  tlie 
provision of the proposed ofiicitll bribery statute prohibiting the pur- 
chase or  sale of such conduct. I t  is necessary hcause. as j! present 
Federill law, t l i ~ r e  will he no general criminal statute prohibitnip the 
violation of a legal duty by n public 

Section 1.363 proliilits the compensation of public servants for  ad- 
vice or asistrmcc with regard to nny matter that the public servant 
has or is likely to ha re  under his discretionary authority. This prori- 
sion seeks to prevent public servants f m m  conmitting theniselves to 
promoting private interests within their oflicial jurisdictions. This 
provision will tllso preclude :L possible evasion of the bribery law 
whero the briber contencls that lie 111:1de a payment to a public servant 
:IS consideration for  his advice or  assistance, rather than his official 
conduct. 

'3. Relationship to Existing Law.-The prohibition of section 1362 
(1) (a) ,  pajment for  past official action, is presently punishable under 
18 I-.S.C. S 201 ( f )  as  bribery. The reasons given for enactnlent of this 
of the existillg Inn- HS b r i lwy lire similar to the reasons for  ennctment 
of this section,3' but the Justicr 1)tplrtnient expressed doubt st  tlie time 
of enactment as to whether it ought to be the equivalent of  bribe^.^^ 

" Ernmples of such general criminnl statutes are: ILL. Rn= STAT. 8 33-3 (1965) ; 
S.T. REV. PES. LAW 8 19S.00 (McIiinney 1%) ; and Mrcn. REV. CRIY. CODE 5 4805 
(Final Draft 19Gi). 

gThe  prohibition ngainst rewnrds for past offidnl nction wns ndded to the 
10G2 law on the rntionnle thnt : 

The new section shonld nlso unifornily prohibit nll pnymenb nnd re- 
ceipts "for" officinl action. Thix menns that  the pa-ment o r  receipt of any- 
thing of vnlne in appreciation of, or ns s rewnrd for nn offlcial net would 
be ontlawed irrespective of any intent to influence or  induce. or to be in- 
fluenced thereby. 

On reflection. i t  seems desirnble to include such n prohibition gcnemlly. 
Fl i i le  it  mny a t  first blush sewn linrsh to impose n s w e w  pennlty for making 
or receiring ri gift for whicl~ no corrupt consitlrrntion has been given. it is 
readily appnrent thnt n prncticv of tacitly "rewnrdi~lg':" public omcinls for 
their ol3cinl ncts conld undermine thr pnblic service as effectively a s  if 
the payments were the fruit  of express corrupt ngreen~ent. This is  ns true 
for Governnient emplo~ees ns for Congressmen nnd ns approprintely reme- 
dinble in the case of a briber 11s to one rrho accepts n bribe. I t  is nccordinglg 
recommended that  pa,rments to nnd receipts by public o&ials for their of- 
ficial acts be prohibited ns  bribery. 

FEDERAL COSFI.I(T OF INTEBEST ~~FII;IRLI'TIOJ, STAFF REPORT TO STBCO~IM. XO. 5 
OF THE HOUSE COM\L. ON THE J ~ D I C M R Y ,  815th Coso.. d SESS., pt. 2, nt 72 (Comrn. 
Print 19%). 

'In 1!%0 when the House .Turlicinry Committee was holding hearings on 
legislntion to revise the conflict of interest laws, the Department of Justice was 
nsked to snhmit an nnnlysis of thc pri~icipal pending bill (H.R. 21.56). With rcgnrd 
to the language thnt nltimnte1,v brcnnle 18 U.S.C. 8 201(f). the Department 
observed : 

The substnnt iv~ provisions of the propo.sed new section 201 add a new 
concept to thc* present brihwy 1 1 ~ ~ s .  Tlie pnrmcnt of something of value nil1 
become criminnl not alone whrm the payment is made with intent to in- 
fluence 811 officinl nct bat  nlso when the pnyment is mafie n i e r e l ~  "for or be- 
cause o f '  such act. The bnsis for this new appronch is thnt payments in 
such circnmstnnces give the nppenrnnce of hnring been made for the pur- 
pose of influence. nnd this very nppenrance is itself improper. On the other 
hand. actual intent to influence, although present. might be ditflrult to 
prove. We are not prepared to sng, on the bnsis of our experience with the 



-it least one court. has descrihecl the existing law irs an nnlawful gratul- 
ties prorision.J4 The  offense is treated here as  :I distinct and lesser 
offense than bribery because i t  is not bribery, the c o r ~ u p t  burgain 
Iwinp absent iriid, therefore, the poteutial for  1mrm less. 

Section 13G2,.pamgrapli (1) (b) ,  1i:rs no counterpart in the existing 
Federal law. I t  IS based largely on a provision of the Sen- Tork  IZerised 
Pen:d Law similarly proscribing unla\vful rewards for  oficial miscon- 
c111ct.~~ 

Section 1363. which prohibits payment to public servants for 
prolnotional :~tlvice or i~ssist:~nce with rcgarcl to matters o n r  which 
tlw puiblic sewant  has discret.ioni~rv autliority, is a clistillt~te of 
prohibitions presently found in esisting Federal Inn-. There arc 
presently a number of provisions designed to restrict public servants 
in being paid o r  ~vceir ing outside conipensation for  serring or :!ssist- 
i n g  outside p:~rties in ile:iling wit11 tlw pover~r~i~c~iit .  These esisting 
rcgnlatory provisions-principally 18 T7.S.C. $5 203. 20.5 and 200- 
constitute a part of the Federal c*onflict of interest 1:ln-s. 18 1J.s.C. a 903 prohi1)its compensliting p+lic servants (including Members of 
Congress) for  "any services" in niiltte~s affecting the government. 
18 1T.S.C. 8 205 prohibits public servants (csclncling Nembew 
of Congress) from iwting ns "agent or  irttorney" for  n 
private interest in connection with a govenlmcnt:~l matter regnrdless 

bribery I n w .  that   roof of intent is  such nn insurmormtnble hnrrier a s  to 
justify the elimination of this element. S o r  a re  we prepnred to Si1$ thnt the 
snnlc stringent pnnl t ies  should nttnch wbrn intent to influencr tnvrely ap- 
p a r s  to I I ~  present hut cc~nnot be provrd :IS should nttnch w11e11 r~rtunl in- 
tent m n  he demonstmtecl. Footnote.: There is nlso :I question whrther all 
p n p e n t s  mnde to pnblir officials by outsiders "beeausc o f '  thrir offirin1 acts 
nre necessr~rily improper nnd prire even nn appearance of eril. Pririttc. parties 
might offer such p;i.rmcnts in full belief that they were proper, nncl hence 
withont nnrning of their illegality. One esaruple is the private offer of a 
reward, collectible hy pnl,li(* offlcers among othws, for the apprehe~~sion of 
:I criminal. 

Rcnrings opt 1l.R. 2156 Reforc tlw Antitnrst Suhcotim. of the Home C'onlnl. on the 
-Ifrdiciary, 86th Cong.. 2d Sess.. scr. 17, pt. 2. nt 613 (1960). 
" In Z7nited Etotm T. Irlcfn. 3.2 F. 2d 19'7. 190 (2cl Cir. 1965), the court 

noted : 
The hehnvior prohibited by 5 201 ( f )  r.rnbraces thosr rases in w11ic.h all of 

the essential elements of the brilwry offense ( c o r r ~ ~ l ~ t  firing) strltrd in 
f 201(b) llrc present rsrept for the e l r~nrn t  of specific. intent to infl~~tqwe on 
official act  o r  induce a pul~lir official to do or omit to do a n  net in violation 
of his lnwful d u b .  The iniquiw of the procuring of public officials. be it  
intentional o r  unintentlonnl, is so f i~tr~l ly de.;tructive to good government 
that  a statute designed to rrrnore the ternpt;~tion for n ~mhlic officinl to g k e  
preferment to one Inen~lwr of the p1111lic o r r r  another. by ~~rohihi t ing all 
!lifts 'for or heranse of :III$ offici:ll xct.' is n rensonal)le and proller means 
of insuring the integrity, fi~irness nntl il~rpnrtiality of the nh in iq t r :~ t io r~  of 
the law. I t  is clearly within the pmrer of Congrrss to enact such :I statute. 
(Emphasis added.) 

=S.T. REV. PES. LAW, S f  200.20. 2 W . 5  (McRinney 1967). The I'rolm..ed 
Delnwnre Crin~innl Code m n t n i ~ ~ s  r situil:~r prohibition Imt treats the. ren-ard 
ns Ir iberr  per se OII the rationnle that it is :In equnlly c111p~l)le offc.~~se, crerr 
tlwugh i t  is b:~sirall.v n gratuities ~~rol~i l r i t ior~.  S c c b  Prro~*os~o DEI,. Cnrv. ('ODE 
8 i M ( 3 )  (Finn1 Draft 1967). Thr 1\Iirhipn11 reripion notrs thot the reriscrs ron- 
siclered adoption of n prorislon similar to the Sew Tork statute. but "felt that 
thc policy underlying [the provision] s h o ~ l d  not he nmtle :lpglic:lble to public 
sermnts  generally." MICH. REV. C R I ~ I .  CODE g 4 i l O .  Comment : ~ t  3ifi (Final 
Draft 1967). 



of cornpensation. 1s IT.8.C. 5 209 prohibits payment o r  receipt of any 
salary w~pplc~r~c~ntat ion for  i l l y .  serrices of :ln officer o r  employee of 
the executive 11r:incll of the government. -1 general discussion and 
~.rcomnlended clisposition of tllcsc and other conflict of interest la~\-s  
(i.c.. that they I)(. removed from the Criminal Code per sc and keyed 
to the regulatory vio1:ltions scnf encing scheme of section 100G) is found 
in Extended Note ,I, i n f m .  

Tliese provisions of the rsisting law arc es tmnely  broad and 
cniploy severe crimin:d s~ilc.tions to regulate concluct that can ade- 
q11:ltelg and effectirely be controlled wit11 lesser sanctions. I n  the 
cs is thg  law. I~owever. one f o m  of conduct lms been identified which 
it is be1 iercd 1)ose;es n grc.ntclw tltnlger-thus meriting mow serious 
t re:~t~nent- t l~:~~l  tllc others. 'l'l~is is the pr~y~ncnt  of money to a public 
sel.rnnt for services closely r r la t~ t l  to his public work. a form of 
conduct rrhich. if not syniptn~r~:~tic  of brihery. :ippears so much like 
it that it cannot be r e g r d e d  :is merely a reg.rulator.v offense. 

3. Pe?..son.s Gocered: Prrb7ic ~Yc.n*a.nt.s.-Sectioils 1.762 and 1363 
will bring n uniformity, pvesrntly lrchinp in existing laws. in the 
:~pplicntion to d1! p d ~ l i c  scrv:~nts of the p ro~c~ ip t ions  i r p r d i n g  pay- 
mrnt or reccil)t of rewards for ollicinl conduct and thr  :issistmg of 
pvivnte inte~ysts. The term "l)r~l)lic servant" is defined in section 
109(s) and is discussed in dcttlil in the comment on section 1361, 
oficial bribery. 

I t  will he noted that section 1363 does not corer the situation where 
:I public sen-:tnt sIl:~re payment with :I private partner or  business 
o~ynnizntion in which he l~oltls :111 interest. Suc11 p r t i e s  arc outsicle the 
s v o p  of the proposed statute: i111t1 only the pr11)lic sewant o r  the payor 
ct~n he prosecllted for vio1:ltions. T o  extend this provision to  cover 
s11c11 situations ~vould involvr the problems that arise in rcgdnting 
conflict of interest generally. 'Mie existing conflict of interest law 
whicll re,vlil:ltes such conduct will lvninin in effect outside the Criminal 
Code. (See Estended So te  A, in f pa.) 

t4. Ewhmge.u of Pecunint;t/ T~,r77ir.-Srrtio1ls 13R2 ant1 13G.7 are lim- 
ited to czcl i :~ng~s of p e c n n i : ~ ~ . ~  v n l ~ ~ e  1x1.11er than to anp t l i i n~  of value 
as in section 1:1(;1. The term "tliin,o of 1)ecuni:lry ~- :~ l~ie? '  is defined by 
section 109(ac) as "money. tnrigihle or intnng.ible ~ rope r ty .  conmer- 
cia1 interests. or  anything clsr die primary s~znifimnce of which is 
economic gain." Il'hile it \\+:is I~rlieved desir:il)le to define a bribe in- 
tl~rcer~lent hroat l lv~G the same rcvsoning does not a p p 1 ~  to rontrolling 
11111:i1vhl ~ C \ V : I I - &  : ~ n d  ~ ~ o ~ i ~ l ) ( ~ ~ i s : ~ t i o i ~ .  Sonpwunia~-y gifts nre gen- 
rr:tlly trivial in 11:1ture arid ~volrltl not stem serionsly to t111r:ltcn gor- 
crnmentnl opcr.:~tions outsirle o f  the bribery contest. Furtl~ermore, 
nonpernniary gifts can he dwlt  with etfectively throng11 tllc issuance 
of rnles and r(yq11:ltions. I n  :III elt'ort to  nnl-row the focus of sections 
132 ;uid 1:%3 by defining c.ontlllct that is tlir~c-&ly o r  potentially 
1i:trmful to povernliiental ol)c~~tiions, the p1.011ibited esc11:~nges hare 
1)ec.n restrictctl to those of :I ~wmniary nature, esclucling, of course, 
lrgitimntr aovcrnnlent c o ~ i ~ p c ~ i s ; ~ ~  ion and cw~~promisc  as pro\-idrd in 
scrtion 1369. 

5. Pi~oil ihited Porrdtrcf : li'c rrw~*rling Z'mt Ofi.ial -4 ct inti or P i o k -  

" SFC the comulcnt on proposed s w l i o ~ ~  1361. offici:~l I)rilwrr. srrpra, pnrngraph 6. 



timu of Duty.-The "official action" for \\.hich reward is prohibited 
under section 1368(1) (a )  embraces those activities of n pnhlic seryant 
mithin his discretionary anthoritr, for csiimple. decisions or opin~ons. 
recommendations, and votes as defined in section 1369. (flee the roni- 
ment on official bribery, supra, paragr:~ph 9.) The reward is prohibited 
\dlether tlie discretion was cvcrcised honestly or not, so long as it is 
t i 4  to sonic?oficial or clisc~vtionary action. 

Section 1362(l) ( it)  prohibits rewards for haring violated a legal 
duty. Since "legal duty'? covers many kinds of diverse condud. i t  is 
not defined by tlie statute, but since it is confined to cio70tione of legnl 
duty, no further definition \vould seem to be needed. Fnlikt- the bribery 
statute, thr, legal cluty nerd not be a "known'? legal duty. If the condurt 
\\-as not laio\vn to 1)e a violation of :L Iqg:11 duty when cngtagecl in, 
there is, nc~vertheless, 110 excuse for solicltmp or accepting n reward 
for it at  n Inter time. 

6. Proh ihited Gondtict : Gitting or -4 ccey t ing I'ayment.~ fos8 Pro- 
mothtg P&af e Interests.-Proposed sect ion 1363 is directed at  pay- 
ments to public servants for their advice or other assist:~nce, but is 
limited to tliose proniotionnl activities where the public servant. eser- 
cises discretionary :~uLliority. Sa r~owing  the provision to  promotionwl- 
type activities raises tlie question wliother nonproniotionn l activities 
sh0111d also be covered. The Aniericnn Tdaw Tnstitnte was faced with 
a sinlilar issue in appmving section 240.6 of the Model Pcnal Code, 
which is the basis for this recommended twovision. The unnublished 
draft of the conlmentary to that section reports: 3i 

Ini tial drafts of this section applied to conipensntion for 
any 'services in relation to any nintter' :IS to \d11cl1 the official 
had n discretion. I n  the course of the debates, members of the 
Institute pointed out that this made the section applicable to 
all supplementary private cornpensirtion to officials esercising 
discret~on, whether or not the plywent was designed to secure 
favorable action on particular proposals of the payor. The old 
Iangu:\ge I\-oulrl also l ~ v c  encompnssed conipensation for non- 
promotional services such as were invol\~ecl in Unikd States v. 
Drunm, 329 F. 2d 100 (1st Cir. l964), d ie re  a government 
poultry inspector wtis secretly retained by large suppliers to 
advise them on their packing :~nd shipping practices. The 
Court held that the government might recover prryments the 
inspector had received in breach of his fiduciary relationship, 
saying 'A jury might well wonder whetlier inspector T)runim 
was Ilkely to condemn :IS misanitary and violative of Ik lera l  
stnnd:lrds n nietllod of p:lckaging instituted as a result of ad- 
vice iven by prirate consultant Drumm.' Whether criminal F pena ties shoulcl be added to the civil remedies illnstr:~ted in 
the Drurnm case is u difficult question. Perhaps a rule requiring 
employees to disclose such a conflict of interest relntionship 
for nppmisal by their superiors, with clismissal or minor 
penalty for violatillg the rule, woalcl be the best solution. At 

=Professor Schwartz, co-reporter on the Model Penal C d e ,  has made 
draft available for the Commission staff. 

this 



:uny rate, in deference to tlue apprehensions expressed a t  the 
Institute meeting and folio\\-ing our ~ r i e r a l  policy of con- 
serratism in the use of c-riminal sanctions. Section 240.6 has 
been restricted to advice :uid ilssistancc in promoting legisln- 
tion, claims :upinst the govcmiment, :i~icl the like. 

Section 1363, Iiowcrer, does not present an all-or-nothing situatio!l 
wit11 regard to nonl)ronuotion:ul :lctirities. The existing crimmal provi- 
sions which contain sereral prohibitions repurding nonpromotionnl 
activities \ d l  ren1:tin in efi'ect :us regulatory prosenptions with viola- 
tions subject to the regulatory I ) P I ~ : I I  sclleliie of section 1006. 

Section 1363(2)  quires tllnt prirate citizens who p l y  public ser- 
rants for their pron~otional advice or  rssis?:~lice "know" that the public 
s r r a n t  is likely to 1l:ure authority over the matter and that he is not 
entitled to the p : ~ p e n t .  This 1.cq11irement of culpability is based on 
the re:tsoning that :t prirate citizen cannot be expected to know tlie 
discretionarr autliority or  the I-nles nncl regulations governing public 
ser~nnts .  but \v1ie11 they inre :luxre of such restrict ion criminal lia- 
bility can properly ilttacll. Pu1)lic servants, on the other hand? should 
know their authority and the :ipplicable rules gorerninp their con- 
duct. .ircordingly, section 1363 ( 1 ) does not require that  the public scr- 
rant  bLk~~ow? '  he wtus acting contrary to lnw in soliciting or accepting 
the payment: "recklessness" will sufiice. (See the draft  prorision on 

a I ~t section :30.2.) C<P b'l'$ 
r . Gra mg.-The offenses under proposed sections 136.2 and 1363 are 

classified as misdenieanors. Sevrml factors have led to reconmlencling 
this cliussification. I3ribery 11:~s I)ce~u deemed i i  Class C felony. The con- 
duct prohibited ill sections 1362 ~ n ~ l  1963 is not connne~isurate x i th  ofli- 
cia1 bribery where n public serwnt exchanges a public performance for 
private pin. Section 1362 involves conduct occurring after an ofici:il 
trunsact~on o r  esercise of official cluty and poses a less serious harm to 
gorernmental oper:utions t1i:ui tlie l~arn i  of bribery where there is :t 

direct effort to iniluenre :t 1)ul)lic-  servant.'^ conduct. Section 1363 doc's 
not involve official c~oncluct o r  duties perfor~necl by 11 public s e r ~ a n t  : 
rather it. involves nonofficial co~~tluct  arid as such is n less serious threat 
to govemnental operations. Sections 1362 and 1.363 are lesser- 
altho~lgli relatcd+ffenses and, therefore, contain penalties distln- 
g~~ish:ul)lc from lwibery. 

Most of the motlern State revisions, or proposed rerisions, with stat- 
utes subst:~ntially the same :us proposed liere, also prescribe nuisde- 
meanor jxmdties or  less3' 

"SCC gorcrallg K.T. R w .  PEN. LAW (jg 200.33, 70.15(1), 80.05(1. 5 )  (McKinney 
1967) : 1 yeiir and n B I I P  doublr tlw ~ I I I I O I I I I ~  of g:iin for committing i~~~nnthorizctl 
offirial nr t  ~ritlt infcetl fo obtnin :I Iicbr~efit. .Utl1oug11 section LW.2,i (accepting 
any kncltit for l t n r i n ~  violated duty :IS public servnnt), is :I low gmde felony. 
court h:w choice between a masimunl sentence of 4 rears or 1 renr (.sections 50.00, 
5O.O.i) rind fine donl~le tile amonnt of gain (section S0.00) : PROPOSED DEL. CRIM. 
CODE $ 6  7M. 1005. 1006. l m ?  (Finn1 Driift 1967) : 1 Fear and $1.000 fine. P ~ o ~ o s e o  
CRIJI. (*OI)E M)K PA. $ 8  "OM. 2007, (W1. 60; (1967) : 1 year nnd &'XMJ fine or fine 
double t l ~ r  amount of gain: Rf~crr. Itlsv. Carx C'OIIE $ 8  141.7. 150.. (Finnl Drnft 
1967) : !)O dnys and RRXMJ (section -1710) or 1 rear ant1 $1,000 fine (section 4715) or 
fine not to exwed double defendant's gain. See d 8 0  MODEL PESAL CODE 58 240.3 
and 240.6. 6.08.6.03 (P.O.D. 1962) : 1 year and fine not exceeding $3.000 or double 
amount of gain. 



1. Znt?.oflf~ction.-l'roposetl section 1361 p~di ib i t s  the purchase or 
sale of positions or l>romotions in ~ u h l i c  service and endorseme!its !or 
Federal electire office. The p r o ~ s i o n  seeks to prerent the substlt.ut~qn 
of pnrchnsed influence for considerations of ahilitj- and integrltp In 
nppointing nnd emploShg oflicers and emplogc~es in government serv- 
ice :uld nominating or design:~ting candidates for Feden11 elective office. 

2. ReZaiionsGp to Ezi8tin.q Law.-Existing law cont:l;ns prohibi- 
tions against trading in public office in section 333.2 of Title 5 .  section 
211 of Titlc 13, and sections 210 and 2.1 1 of Title 18 of the United States 
Code. There are prestlntly no specific prohibitions in tlie existinc l a v  
against the purchnse or sale of politicnl endorsements for Federal elec- 
t i re 

Section 3332 of Title 5 is :I nonpennl statute that requires an officer 
I\-itliin 30 (lays of his appointment to file an affidarit that he has not 
pu~:chased his appointment. .\lthoi~gh this provision carries no penalty. 
R v~olator 111ight be cIi:wgetl, clepencli~ig on the circumstm~ces, with fil- 
ing :L false statement or perjury. No change is recommenclecl with re- 
gard to this nonpennl provision. 

Section 211 of Title 13 prohibits a person from receiving any pay- 
ment for the appointnient of any person as n supervisor, enurnerntor, 
clerk, or other officer or employee of tlie Bureau of the Census. Maxi- 
mum punishment is :I $3.000 fine and imprisonment for 5 years. I t  is 
recornmended that 13 l7.S.C. a 111 be repealed and replaced by pro- 
posecl section 1364 and thereby render the luw on this silbject uniform. 

Sections 210 and 211 of Title 18, t.he basic criminal prohibitions 
against tr:ding in public office. prohibit any person from using his 
influence in exchange for something of ralllc? in securing nr assisting 
in securing an appointment or place in the Fedcral prer-liment. Maxi- 
nium punishment is :I $1.000 fine m ~ d  1 year's imprisonment. Sections 
210 and 21 1 of Title 18 n-ould be replnced by ~~roposed section 13fA.'O 
Xote that the second pamgr:lph of 18 P.S.C. 211, dealing with 
employment agencies, raises sepn~nlo and spwial issues. It is rcconl- 
mencled thnt this p:wt of section 211 be placc4 ontside of the Cri~r&al 
Code per sc and keyed to tlie proposed res~la tory  sentencing scheme 
of proposed section 1006. (Rce Estended Sote B. infm.) 

3. Scope of Cowmge: P~whibited Conduct.-Exist ing law makes 
it 11 crime for anyone, regardless of his connection nit11 the go\wnment 
or his position of influence, to receive anything of value as considera- 
tion for cscx-ting r111y i n f l i i e ~ l c ~ ~ l s q u e n t i a l  or inconsequential-in 
behalf of another for m appointn~ent., employment or  advancement 
in public sen-ice. The Inngusge of tlie esisting Inw. therefore. includes 

Relateil esisting prohibitio~iri of Titlr 18 corer promises of cnlploynent or 
compensntio~i or other Iwneflt "provided for or made ~ w s s i b l ~  in wliole or in part 
by nn.r Act of Congress" ns consitleratiori for the "support of or opposition to any 
mndidate." 18 T.S.C. fig .W. 000. There are no reported eonrictions bnsed on 
these statutes. 

'* Section 1365, the proposed special infl~tence statute, mill also partinlly replace 
18 U.S.C. 9 9 210 and 211. 



sseirises of inflnence that pose no harm or threat of liarin to operations 
of the Federal government ns a result of ill1 effort. to peddle or esert 
sucli influence. Prosecutions, Imvever. linw h e n  limited to persons 
who in a position to esert 11 liarmfi~l inflnence.il 

The section 1364 prohibition is primarily directed a t  purcliase or sale 
of nppro~al  or tlisapprov:~l I)y public servants and polltical party offi- 
cials. Section 1.764 defines both the kinds of prohibitecl influence (ap- 
prooral or clis:~pl)rovnl) and those wlio are forbidden from exerting 
such influence (public serv:uits :~nd  party onicials). The t e r m  %p- 
pro~:ll'? and *'disappro~-al" :ire clehecl in the pmGsion." The term 
"public servant" is defined in scction 109(s) :~nd  discussed in the com- 
~ncnt to ~ec t io~ i  1361, officinl 11ril)el-y. The term **party official" is defined 
in section 1:3(i1(9) ('1) :~ntl ilicblntles unp person '.\rho holds ;i position 
or ofice in a political party wlw1;lier by election, appointment or other- 
wise." The definition of party official has been taken from State Codes 
which hare similarly adopted it.'= The inclusion of party official is 
necessary to  provide fill1 corernge of those persons \rho are in a posi- 
tion of influence wit11 regard to nppointments. employment and ad- 
vancements in government se~*vice mld particularly thosc in n position 
to corrupt the clcctire process 1)y selling enc101.sements for the nominn- 
tion 01. desizn:~t ion of candidates. 

Proposed section 1364 is designed to r e a ~ h  solicitors or recipi- 
ents other than those who In:ly be in a pos~tion to esert the most. 
h:lrmful inflnence. i.e.. public sen-ants and part? officials. While 
i t  is the latters' influence wliicll is being peddled. it would also be 
unla~rfiil for any person, ~.cg:~rclless of wlict.lier he has any spe- 
cial ~.clntio~lship to the 1,ul)lic serrant or party official, to solicit 
or receive a thing of pecuniary vnlne on the promise. contingent or not, 
to deliver tlic influential public serrantFs or party official's approval 

a1 Typical cases prosecnted under 18 U.S.C. 5 1 210 and 211 nre : 
( a )  Where rertnin parill ojlicinls solicited contributions to  the Missis~ippi 

Dcn~ocmtic Con~nrittee in return for promises to  nse inflnence to  obtnin for thr  
contributors nppnintments in vnrious Frclrrnl drp~rtments .  rirtitecl States r. 
IIooci, 343 U.S. 14s (1952). 

(b)  Where a Cotrgrc88nlnn's rc-rrrtnr~r receired rnoney in return for n promise 
to use influence to ohtnin prnrnotions in the Post Offlee. United State8 r. Wall, 
22.5 F. d 905 (7th Cir. 1935), cert. denicd. %XI T.S. 9% (1956). 

(c) Where a ]Marson offered to clonnte $1,000 11 y m r  to the Republican Par@ 
in censiderntion of n Congre8sit1n1Ps 118e of hi8 infll~cncc to procure n postmaster- 
ship. United Stntc8 v. Slrirey. 359 T1.S. 235 (1959). 

( d )  Where two brothers, onr of whcun was n postnl ewployee, solicited funds 
i l l  censidcrntion for use of infli~rntr' to procure pronmtions in the Post OBce. 
Utlited Statc~l Y. ISeheleu. 222 F. 2tl 14-k (7th Cir.), cert. denied. 350 U.S. 828 
(19%). 

(e )  Where R Co?~gres~rnan's 1011 solicited $1,000 in exchange for  n West Point 
nppointment. Hocypcl r. rn i tcd  Stntcn, P5 F. 2d 237 (D.C. Cir. 193G). 

These cases ~ 0 1 l l d  nlso be proscc~itnble under propnwtl section 1364. 
"The definitions of "approvnl" nnd disnpproral" were taken from section 240.7 

of the Model Pew1 Code (P.0.T). 1M12). 
" E.R.. PROIWSI.:I) Dm- Cnnr. Corm # EiOR(3) (Finnl 1)ritft 1967) : N.T. Rm. PEN. 

T,nw ii 200.40 (Mrkiinney 1967) ; 111o1r. REV. C ~ n r .  CODE Q 4i01(5) (Finnl Draft 
1967). 



or disapproval. This clppronch combines the diverse approaches of the 
nlodelm State re~isions.~' 

Section 1361 is also specifically designed to include third pnrty 
practices like those which arose in United Btufm r. Shirey, 359 TT.S. 
255 (1959), where the Supreme Court held hy :I rote of 5 to 4 that 
18 Ti.S.C. $210 (then 18 1T.S.C. 8 211) r e d i e s  cases where money is 
to be received by 11 politia~l pnrty in considerntion of a public servant 
exercising influence to obtain appointive oflice for the contributor. 
In  A'hi~ey, an offer wns mncle to a RiIe~nbrr of Congress to contril~ute 
$1,000 n year to a political party if the Menher of Congress would 
use his influence in securing a post~n:~stersliip for the contributor. 
The difficulty in applying 18 U.S.C. 8 210 arose bemuse of the third 
pwty beneficiary sitnation. hlthoupl~ the Court found. over :l vigor- 
ous dissent, that the stntute covered such situntions. it! was necessary 
for the Court to strain the languiige of the statute to reach the 
intent of Congress. Section 1364 explicitly covers this situation to 
preclude such n pro1)lem nncl indiatte clearly that such third party 
situations are within the statute. 

Snbsection ( I )  (a) of section 1364 pmhihits the purchase or sale 
of an :~ppointrnent, emplo-pnent or :~drancement ns a public servant. 
"Public sewant" is defined in section 109(s) as any government 
employee or agent.i5 \\%ell 18 V.S.C. $$ 210 and "1 were first en- 
:~cted they were limited to "any appointive ofice" of the Federnl 
government. The 1948 revision of Title 18 expanded the scope to 
include "any appointive office or place.'' wliicli has been interpreted 
to mean "e~nployment"?~ 

" N.T. REY. PER. LAW $6 m . 4 5  and 200.50 (Mck'h~uey 1967). P R ~ W ~ ~ E D  DEL. 
C~rar. CODE (jR iOO(2) and 702 ('2) (Final Draft 1967). and MICE. REV. CRIX CODE 
5 4725 (Final Dmft 1967). prohibit only p n p e n t s  to public officials and pnrty 
officinls, LC.. those in  a position to exert a meaningful and harmful influence. The 
Proposed Crimes Code for Prwi~ylrnnia ( m t i o n  2OOS(a) (1967) ) and the Model 
Pen111 Code (section 2W.7(1) (P.O.D. 1962) ) prohibit pn.rments for .specific kinds 
of influence. LC., approval or disapproval of an appointment o r  ndrance~nent in 
public service. but the statutes do not define who nlny or may not engnge in such 
npproval or disapproval. I t  is submitted that the Se\v Pork, Delawnre nnd Michi- 
Enn npproach is too restrictive, while the 1'~nnsylvanin nnd 1\Todel Pennl Code 
npproach is too broad. I'roposed section 1364 has tnlccm n middle course by co111- 
Itining the two. 

"The statute does not contemplate situations regarding the mle of an 
imaginary position. The statute would. howerer, ellrompas the sale of entlorse- 
ment in connection with a position which had been authorized by law and 
which, a t  the time of the sale. might rensonnbly In. espected to be established 
hut had not been actually established a t  the time of the offense. This Is ronsist- 
ent with the Supreme Court's interpretation of eslsting law in E~nitcrl b'tntcn v. 
Ilooti. 343 TXS. 148 (I!):i") (Justires B1:lck. Reed. Douglas and l\linton di.ssent- 
ing). The statute \roultl nlso corer appointments to serrice academies. by rend- 
ing lhe definition of "p111)lic sermnt" (officers) I I I I ~  "government" (1)elmrt- 
rnent of Ammy, Savy n r ~ l  Air Force) with the clefl~litior~ of public st~rvicc. 

"Art of T')ecenlber 11.1926, c.3, fi 2.44 Stnt. 918. 
"Act of June 25. 194s. c.fX,  .section 215. M Stat. (in-i. The revl*r's not(. states 

thnt the term "or place" \ens inr;c.rt~d to bronden the scope of coremge. Sub.srquent 
judicinl and ledslatire interpretations lenre no clonht that  i t  did. In Unitrd 
Sttrlcr r. ll'all. 2% F.211 !MI>. 90s. (7th Cir. 1!3X). it was held that " 'l'lacr' \vould 
include, in the brondest \va.r, the relation of a n  rmployee to the gorernment. 
such ns janitors. typists, ctc." When Congress amended section 211 ir l  19.51, 
instead of using the phnlse "any appointire office or place," i t  substituted the 
term "emplopent," which further suggests thcsir s.wonmous meaning. 1I.R. 
REP. NO. 754, S M  Cong. 1st S~.SS. 1.4 (1951). 



The pl~rnse ":~ppointire ofice or place" of the esisting Inw is 
al~ihiguom nntl awli~\~nrcl. I t  has been replaced by the phrase '*ap- 
poinl ulelit, e~nploji~leiit or :~ lnu lce~ l~en t  or retention as n pllblic sew- 
:int." 'l'lie new pl~mse :ilso spec~ificnlly states thnt "advnnccmcnts" oio 
pl-ornotions are included within the prohibition. This further caciifies 
the court's interpretiltions of the existing 

Suhection ( I )  (b)  of section 1364 prohibits the purchase or sale 
of politic:d endorsements for Federal elective oflice, i.e., :I prowl or 
clisitpprowl by n public sernint or partp official of the c f esigmtion 
or 11ornin:ition of candidates. The term "elective office" includes the 
I'resitlent of the rn i t ed  States, the Tice President of the 1-nited 
States. and Members of Congress (Bepresentatires and Senators). 

4. Ct.adi~iy.-Proposed section 1364 follows both the esisting Fed- 
eral law tlricl the 1-ecent State re~isions which desigiiate this otTense ns 
:L ~ n i ~ c l e ~ i ~ e a i ~ ~ r . ~ ~  

1. Z~tJrodzrcti'on : Proli.ibifion.: Scope of Cowrage.-Proposed sec- 
tion 1365 is designed to serve us a conlpanion provision to proposed 
section 1363, wllicll deals with u n l a ~ f u l  co~npensation for assistal~cc 
in po~~rr~nnentid mntte~s. Section 1.765 prohibits the purchase or salt 
of speci:d influclnce upon public scrrclnts. Special i~lauence is dctinetl 
by the stntute as inflnence by reason of kinsllip " or by reason of n 
person's position as a public ser\.nnt. To perinit. persons to esert stich 
spcci:~l inflrience wllere privilte interests pre\-ail over public interests 
wonld 1)e to jeopardize go~ermnnitnl  operations. To  pernlit persons 
to derive cwnomic: g+n from their ability to  influence a public 
ser\~:~nt tlirougl~ Iri~islnp or by reason of a position of influence :IS :I 
p11)lic serv;int is unjustifiable. 

It will be noted that section 1365 does not prohibit the exerting of 
specinl influence per se; ratl~cr, it prohibits the purchase or sale of 
such speci:ll iufluencc. The gener:tl problem of lobbying is :i matter 
properly left to specific- regulntorj 1:lws. S o r  does section 1365 rover 
inflneilce eserted by one public sen-ant on other public scrvnnts i l l  

the normal cwirse of his duties as a public servant. unless he takes 
private compc~nsiition for it.51 - Id. 

4D Scc Mookx. I'ESAL CODE 8 24O.i(1) (P.O.D. 1932) : PROWSED C ~ n r .  CODE r o ~  
Isa. # Y!O\(;i) ( I W )  ; MICH. REV. C n r x  CODE 5 475 ((Final Drnft ]!Hi;). Sot(>. 
ho\vrrer, thnt S.T. REV. PES. L.4w # 200.a (MeKinney 196i) nnd PROPOSEII 
I)EL. ('RIM. CODE # io?? (Filial Draft. 1967) designatr the offense a s  1)riber.r 
pu~~ish:il~lc 11s n lo\\. gmcle felony. although Sew Torli giras the cnurt cliscretion 
to 11nl1ow :I scmtcnc~ of less than oIir year (section 70.05). 

"The ~lrinlary rir~cl ortlil~nry ~nenning of the word "kinshill" is rclationsliip 
11s ties qrf c o n w ~ ~ g u i ~ i i t s ,  but the word is .wmetimes usrd in n genernl sense t o  
i ~ ~ r l u d r  relntionship 11y blood or by mnrringe. The l~roader ~ ~ ~ e n n i n g  is  intrndcd, 
1b11t it lnny Ilc c l~~sirnl~lc~ to clefilie the t e r u  for reasons of precision. A sng~.cstc.tl 
dcfiuition to rtcld to the stntnte woriltl lte: "'Kinship' means relntior~sliip to tlic 
pr111lic. scmx~i t  I I ~  ~ T I I ~ ~ I I I O I I  ancestr;r or by nmrrisge." 

"Tlic* prolwccl statute [)redndes I~nymcnts to public servnnts for eserrisrs 
of i n f l ~ ~ c w e  in 1lrc4r nor1n:11 coursc of (1nt.r- 1 1 ~  defining a "thing of pecuninrg 
vnlnt." 11s cw411di11g pnyments of s:~l :~ry or ntlwr compensation 11s the povern- 
111rnt. S w  dc*filiition of "tiling of prrruninry ralne" in sectio~ia IO9(ar) mcl 1:W. 
.\ pul~lic. sc.rvnut will I I U ~  II:I\.P rrw-ivt4 il thing of rnlue under this stritl~tr if 11v 
wns nctirig within the scope of his duty. 



Section 1865 covers any person who offers or solicits a thing of 
pecuniary value for esertin the prohibited special influence upon 

ublic servants. This prohi %I 'tion runs beyond direct dealings or 
&rwt arrangements by a person with a kiesnmn of a public servant 
or with a public servant to situations where the recipient arnlnges 
to hare such a special influence eserted. This intent is made esplicit 
by :idding the language "procuring another to exert," i.e., procuring 
someone other thnn the recipient to esert :I special influence. The 
scope of this provision is bnsed on the rntionale that a special influence 
is improper and should be punished rqarclless of the capacity of 
the recipient himself to esert the spec.i:ll influence. There waul? s y m  
to be no reason to permit persons to indirectly trade in speclnl in: 
fluence ~ i t h  only kinsmen of public servants and public servants 
prohibited from directly engaging in the .sale of such influence. 

2. Relatiomhi?, to Exi&ng Lam-Present sections 203 and 205 of 
Title 18 prohibit n pltblic serrtmt from selling his services or acting 
as nn ngent or attorniy with r e p r d  to ni:ttters in ~vliicli the government 
is interestecl." Existing Inw, hon-ever, is intended to prohibit more 
than the mere sale of srrvices by public servants. As one conrt observed 
mit.ll r e ~ n r d  to 18 U.S.C. 203 : 53 

It is the trading for pay of the prestige or p3wer which 
comes with the defendant% position in the gorernment that 
is dealt with by this section. 

This obserntion would also appear equally applicable to 18 U.S.C. 
g 205. 

As n-ith the proposed sect ions 1362, 136.7, :uid 1384. section 1365 seeks 
to define only that conduct which poses :I substantial threat of hnrnl 
to gorernmental opercltions and integrity and is therefore appropsi- 
ittely regulated by iI penal I:l\r. Accordingly, section 1365 corers those 
cases ~ h i c h  hare typically been prosecuted under the broad language 
of the existing law where R public servnnt has really, in effect, sold his 
influence in the course of selling his se i*~- ice~.~~ 

"See generally Extended Sote A. for a discuaqlon of related existing law. 
LJ T'nitrd Btatra v. Rri~le11.35 F.  Supp. 102.104 (Jl N.J. 1 W ) .  
" For example : 
(n)  In  Bftrton v. United Stntca. 202 27.8. 344 (lWfl), a Cnited Stntes Senator 

was prosecuted for receiving compensation for his srrrices (influrnce) in ob- 
tnining information and ~wrstinding the Post OfRce Dqmrtment that  the pnyor had 
not violated the postal 111~. 

(b)  I n  United S f a t ~ n  1: Dunne. 173 F. 254 (9th Cir. 1909). a [ki ted States 
Senator was prasecutetl for reccix-ing compen.sation for serrices (influence) ren- 
dered in appearing hefore the Commissioner of the General Land Offlee to per- 
sunde the  Commissioner to expedite and approve certain [ fmudul~nt ]  epylica- 
tions and claims for tracts of public Im~dr; in which thp pngor mas interested. 

( r )  In Nnll r. United Sf(ltc8, 175 F .  2d 99-1 (n .C.  Cir.), cert .  d m i c d ,  338 U.S. 
830 (1!M0), a Congrwmnn wns prosecuted for receiving compensntion for serr- 
ices (influence) rendered in cnlling upon and writing the War Dcpnrtn~rnt to 
nssist the payor in obtnining contracts with the Wnr Department and ol)taining 
cou~inissions. pmnlotion~, furlonghs and th r  like for re la t ive~  of the payor. 

((1) In O p p e r  r. United Statcs. 34S U.S. €44 (195-4). the defendant was prose- 
cuted for purchasing the .services (infiuenm) of nn emplo~ee  of the 1 -n i t4  
States Air Force to recommend the approval and procurement by the Air Force 
of a certain of sun goggles and ski goggles used in survival kits rnannfac- 
tnrecl hy the payor. 

(e )  In  United States v. Johnann, 383 U.S. 169 (1066). and 537 F. 2d 180 (4th 



The section 1865 prohibition : p i n s t  the stile of special influence ocer 
p~tblic servants derired by rrnson of kinship has no counterpart in 
the existing E'edcrd law. 'I'llis provision Iii~s h e n  taken from section 
240.7 of tlic JImlel Penal Code. 

3. Gmdi~rg.-Proposed srctio~i 1365 is a misclemeanor. This sug- 
gested sanct ion is consistent with related proposed sect ions 13652, 
1363 i ~ n d  1364 i ~ ~ l ~ l  tlie s i~n i l i~ r  ~)rovisions found in the 1967 Propowd 
Crimes Code for Pennsy11~ani:i (sections 2008 (b) , 601. 605) and the 
Model Penal Code (sections 2-10.7(2). 6.03, 6.08). It also reflects the 
distinction fmm bribery, which involves payments in eschnnge for 
it public serrnnt's ofiicial action or violation of llis known legal duty. 

1. Juri.sdiction f) rer Federal .If after*. : Strbxection 1-?68(1) . This 
subsection provides Federal jurisdiction over the offenses in sections 
1381-1367 whenever the subject nxltter of the offense is Federal, i.e., 
\vllenever a Fedelxl public w r w ~ i t ,  service or ofice is involved. The 
sliortl~and term "Federal" is usetl to encompass the operations of the 
various agencies, 11r:lnclies. or il~strumentalities of the United States 
government. Tlie authority for the exercise of Federal jurisdiction 
over these offenses is generally t'lir same ns that which presently obtains 
for 18 U.S.C. a 201 : the inherent p o w r  of the Federal sovereign to 
miillage and reguliite tlie conthict of it's own officers. employees and 
proceedings With respect to scc,tion 1364(l) (b) Federal jurisdiction 
rests upon Congress' power to regulate the Federal elective process. 

2. Jurkdiction Over Stnfc and Local Xatteru: S1c&sectbn.1368(2) .- 
Subsection ( 2 )  provides for Ftvleral jurisdiction orer bribery and in- 
timidation of State and 74ca-l otlicers. Refore discussing in detail the 
operatire effect of this subswtion, policy consider~itions and presently 
existing law wit11 respect to I ( m l  bribeq- will be reriewcd. 

A. YoEic a d  present lam-Federal concern with local corruption 
nppcus to  k :i function of two intcr~rlalecl consider a t '  1011s : 

( 1 )  The Federal interest in p r e s e ~ ~ i n p  : ~ n  essentially republican 
foim of government for tihe IJnion and for each of the States 
(T.S. Constitution. art. 4. 8 -4) ; and, 

( 2 )  The Fedem] interest in defeating the nationnl :~spects of 
organized crime. Orgiil~ized criminal enterprises clinracteristi- 
tally oprr:lte interst:itc nncl cwforcement of law against such entcr- 
prisas tmnscencls State law rnforcement capabilities. The problem 
becomes prirticularly ncutc when there is dishonest State law 
enforcement . 

Cir. 1964). a Congres~ulau rrns prosrcuted for thr snlc- of his serricec (influence) 
i ~ r  .seeking to Imvv the Department of Justice "reriwv" un indictment ngninst the 
payor. The Circuit Court uotrtl with regard to section 203's predecessor that, 
" 'It [sectior~ Ztl] was nirneci :it ~~rchrmting Congessnlen, officers and cmploye~s 
of the I'nited St11tc.s government fro~r~  using the n-eight of their positions or their 
influencu? in connwtion r i t h  ~nnttvrs which viere to be determined before m y  
department. agcncr, court mnrtinl, officer or commission and was to assist in 
irisuring the integrity of such delulrtment deterrninntions.'" 337 F. 2d at 1%. 
quoting Gnited Stale8 r. Bdanw, 115 I;. Supp. 731.7%-533 (D. S.1). l%i) .  



Recent Federal concern with organized crime is most clearly docu- 
mented by present 18 U.S.C. W I!)&?, vihich makes it a Federal offense 
to travel in interstate or foreign conmerce or the facilities of 
interstate or foreign comncrce incluclkg the mail, with inten! to 
pnmote or w r r y  on any .Lunlnwfi~I actlvitg." "T'nlarrfd aciintg" 
is defined, in part, as "br~bery . . . in violat.iion of the la\rs of the State 
in which committecl or of the United States." This statute, enacted 
in September 1961, reflects liedend concern with organized crime as 
including the problem of corruption of local ollicials. I n  large measure, 
the theory underlying explicit recognition of n Fcdeixl mtercst I? 
essentially local offenses such as gnmlding. liquor, narcotics and prostl- 
tution has been that local law enfowement with respect to these crimes 
is frequently lax or nonexistent Lecailse local officials hnve been 
'%ought off .?? Thus, tlle statute includes these offenses, topet her r i t h  
bribery, under its definition of "unla\rfd activity." 

The Federal interest in locnl corrnption is further demonstrated by 
recent Federal prosecutions. A recent conviction obtained in tlle South- 
ern District of New Pork,55 for conspiracy to violate 18 U.S.C. 
8 1952, was based upon riolation of the New York bribery laws, the 
charge being that a high official (.James 1,. Marcus) in the New York 
City admin~stration was bribed to cxercise his authority to let a con- 
tract. Despite the fact that, in this case. the local district attorney, 
highly respected prosecutor. \~ould liave been quite able to have his 
office prosecute the matter, the Federal gorernment proceeded r i t h  
the prosecution. presumably because the case inrolred organized crimi- 
nal activity, albeit that the interstate aspects of this particular case 
mny have been slight. 

Other recent Federal cases include the indictn~ent of a 
former West Virginia governor a d  other liigll State officials for a 
bribery violation of 18 T.S.C. 8 1959 56 ant1 the prosecution, under 18 
P.S.C. 5 1952 of the mayor of Reading. Pennsylvania, for soliciting 
a bribe in connection with a contract to supply the citx with parking 

Recent Federal indictments against the mayor of Newark 
and others for local corruption are further evidence of Federal in- 
terest in the integrity of local government. 

Eridence of a Federal interst  in local bribery is also found in 
Federal prosecutior~s undertaken prior to enactment of 18 T.S.C. 
5 1952. when the mail fraud statute, (18 V.S.C. $1341) was 
employed. Whether bribery of local o%cials comes mithin the 
meaning of a "scherne to d ~ f r r u d "  in the inail fraud statute, i.e., 
whether it is n Federal offense, was a question raised in Shu-shnn v. 
United States 5s involving a plan to arrange refunding of bonds issued 
by the Lonisiana Levee Board by bribing a member of the Board and 
Chairman of its Finance Coimittee. The court said : 59 

" United States v. Cornllo, 413 F. 2d 1308 (a1 Cir.), cert. denied. - T7.S. -, 00 
S. Ct- 431 (1960). 

"United  States r. Barron (Cr. So. 68-5. S.U. W.Va.. Charleston Dir. 1 /6Sk .  
~otc ;  that thc same former gorernor wa.~ s~&sequentl~,  in January, 1970, chargrd 
in State conrt, ngnh with officinl misconiiiict. 

United 1'7tntc8 r. K~thacli i .  237 F.  Supp. 038 (E.D. Pa. 1065). 
117 3.2~1 110 (5th Cir. 1940), aert dmicd .  313 U.S. 574 (1941). 

" I d .  nt 115. 



A scheme to get a puhlic contract on more farcrable terms 
than n-oultl likely be got otlierwise by bribing a public ofiicial 
would not only be ii plan to commit the crime of bribery. but 
would also be a schemc to defraud the public . . . . Xo trustee 
11~s more ~ilcrecl duties t1i:ln :t public ofiicial and nny sclleme 
to o h i n  nn ild~~nntngr by c.o~.rupting sr~cli a one must in the 
federal law be considered it schelne to defraud. 

-1 spate of other cases brollglit under the  nail fraud statute, also 
from Louisi:ina during the 1940's nnd often referred to as "The 
Louisiruia Casc?s," demo~lstrt~tcs that the Federal p o r e r n n ~ n t  has fre- 
( uently prosecuted essent in1 1 y local corrupt.io~i."~ 'I'he Supreme Court, 
'I t irough Mr. .Justice Whittnker, reliecl on some of these mail fraud 
cases jn commenting as follows upon the p~.opriety of Federal prose- 
cation for \F-rongdoing by locill officials in connection with their of- 
fices : 

The Government, with tlie support of the cases soundly 
argues that immunization from the bail of the [Federal n~a i l  
fraud] statute is not efl'ec*tecl by the fact that those causing 
the nlailings were public olliciills. . . . 

B. Effect of proposed subxection 1368(9).-Snbsection 1368(9) 
expresses the Federal interest in local bribery b r  broadening the 
jurisdictional base of the proposed official bribery and intimid:ltion 
statutes. This :ipproach is :lclopted in lieu of continued reliance lipon 
State definitions of the otienst~ ;1nd related statutes. presently the np- 
pronch of 1S 1T.S.C'. $ 1952, oil ~*cliance upon the inapposite jurisdic- 
tional fortuities of frttud 1)y ~nnil, wire. etc. under 18 U.S.C. SS 1341- 
42. Providing Federal jurisdic t ion over local corruption bv fashion- 
ing tlie jurisdictional bases of 11 general bribery statute wiT1 promote 
uniformity in the proseclltion of local corruption in Feclernl courts 
by avoiding the unnecessary burden upon Federal courts of interpret- 
ing State statutes. It may he noted that Feclerd dehi t ion of tlie of- 
fense appe:lrs to have prcse~itrd no ~>rol)lerns.when 1oc:il bribery 
prosecutions were conductetl imder 18 U.S.C. 1341, prior to enact- 
ment of 18 V.S.C. $19552. 

The opening phrase of subsection (2) provides selective Federal COT- 
orage of local corruption. Only some of the offenses in sections 1361- 
1367 am desi rnatecl for treatment. The determination expressed in this 
.selection is tknt. only felony oifenses inrolvisp an element of corrupt 
bnr,vining (srction 1361) ant1 olt'enses which can serve :IS "bacL~top" 
aids in the enforcwnent of s111.11 1)rorisions. \ v : ~ r ~ . ~ n t  Federal interven- 
tion in local corruption. Thus, sec.tion 1362, dealing with rewards to  
officials after their official action has been taken, i ~ l k i t  a misclemennor. 
is included. The parties slloliltl not be able to escape all liability b? 

""Scc2 Lechr r. P ~ i t c d  Btntes, 118 I"2d 246 (5th Cir.), cert. d o ~ i c d ,  314 U.S. 
ti17 (1941). involving the governor nntl the chiliniinn of the highway co~ilulissio~l 
in contract-letting bribes; Bmrlforfl v. United Statrs,  1'70 F.2d 274 (6th Cir.) ,  
crrt. dorkd ,  31; I'.S. 6S3 (1!&41). inralririg :I city councilman nlso in contract- 
letting bribe., and Steincr v. T~nirrfl Stnfcs,  1.34 F.ld 931 (Sth Cir.). cert. denied, 
319 T.S. 774 ( 1943), inrolring the chief clerk in the Sew Orleans offire of the State 
tax commission in bribes to reduce 11roperty asse.;s~~ierits. 

"Purr  r. United States. 363 U.S. 370,300 (1M). 



agreeing i n  successful secrecy that payment be delayed until after the 
official action is taken. Section 1363 (dealing with excess compensation 
for assist:mce in government matters), section 1364 (relating to mis- 
conduct, in obtaining public employment) and section 1365 (concern- 
ing improper influence from kinship or superior position) are not 
COI-ered sinca these acts do not necessarily involve corrupt bargammg 
and do not, materially assist in the enforcement of other provisions 
against corrupt bargaining. Ilowever, Federal coverage over threats to 
local officials and retaliation against them (sections 1366 and 1387) is 
provided. The Federal interest in securing protection for the honest 
local public servant who m?y not be able, because of local corruption. 
to secure vindication from h ~ s  o m  sorereign is a direct and substantial 
function of the Federal interest in the prosecution of local corruption 
itself. 

Within the selected offenses. Federal jurisdiction is provided, for 
both elected and appointed oficinls, under all of the common jurisdic- 
tional bases enumerated in section 201. Further, for local corruption or 
inti,midation illrolving elected oficials, Federal jurisdiction is plenary. 
The reason for distinguishing between elected and appointed officitlls 
in the read1 of Federal jurisdiction and providing for plenary juris- 
diction over the former, but not the latter, is that prevention of corrup- 
tion or intinmidation of or by ejected local officials is central to any 
riahle republican form of State government. Federal authority for the 
csercise of this jurisdiction is founded upon article 4, section 1 of the 
Constitution, mandating Federal protection of the republican form of 
government in the States. Rut since this exercise of Federal jurisdic- 
tion is somewhat novel and largely untested (See Estendcd Xote C .  
infva) the common jurisdictional bases of section 201 are :dso lnade 
applicable to elected officials. For example, thc elected local official 
who receives a bribe through the mails (See section 201 (e) ). could be 
covered under either subparagraph (a) or (b) of section 1368(2). 

This overlap is intended since, jurisdiction under section 201 can 
proride a useful "brwkstop" to reach local elected oflicials in light of 
the largely untested constitutional power of article 4. section 4. Of 
course. the reach of subsection 9(b) of section 1368 depends cn the 
extent to which officials are elected. rather than appointed i11 a particu- 
lar State. For example, in some localities some judges are appointed 
rather than elected. Rut. regardless of differences among the States as 
to which officials are elected, the basic quality of a republican form of 
po~-ernment. is that major officials must be elected; and it is on the 
preser~at~ion of free elections, untainted by cor~vption, that the Fed- 
eral p:irnntee of the republican form of government rests. 

In app!ying plenary Federal jurisdiction over elected local o5cials 
involved ln bribery or ~.ela,t.ted crimes, and in applying all the tradl- 
tiont~l Federxl bases for jurisdiction listed in proposed section 201 
to such crimes when conmittccl by any local official, the Federa! gor- 
emrnent could intervene in almost any case of local cr~rruptmn in 
the nation. But this ~e~at tmct ive  prospect is limited by the prorision 
that no Federal proseention can be instituted unless the Attorney 
General certifies that a siibstantial Federal interest in the case exists. 
The standards by whicli existence of a substantial Federal interest 
may be determined Itre dewrihecl in proposed section 201. Sote that 



existing Federal jurisdiction over such crimes under 18 U.S.C. 5 1341 
(use of the mail) and 18 U.S.C. 5 1952 (interstate travel) is also quite 
broad and, in practical effect, limited only by ad b c  prosecutorial 
discretion to enter into cases which appear to be of undefined "Federal 
interest." 

If desired, narrower Federal jurisdiction could be afforded by speci- 
fying that the bribery or intimidation riolntion nmst involve the 
admmistration of laws pertaining to or nized crime offenses, some- 
what as is presently done anclcr 18 u . s . ~  8 1952, as follows: 

1368. 
(1 )  . . . 
(2) h a 1  Bribery :1nd Intimidation. There is federal juris- 

diction over an offense defined in sections 1361,1362,1366 and 
136?(a) under paragraphs (a )  ? (b) , ( e )  or (h)  of section 201 
whenever the otfense, local ofl~clal act~on, legal duty, pmceed- 
inp or service as a public servant, witness or informant in- 
volves the enactment, cnforrenlent or violation of federal 
or local laws on murder, kirllia ing,  trafficking in narcotics 
or  other dangerous d~wgs, gam % ling, pmstitution, counter- 
feilting, extortion (including extortionate credit transactions) 
or insurance fraud (by ;uson or otherwise), or (b) . . . . 

In daveloping the proposed provisions of cllc~pter 13 relating to !he 
integrity and eflectiveness of govenmental opemt,ions, consiclerat~on 
must be given to the question of "conflict of interest" laws. This ex- 
tended note contains in part. I a I~rief descriptive analysis of the esist- 
ing conflict of interest lams present17 contained in Title 18 and in 
part I1 recornendations with regard to existing lam. 

I .  Existing Federal; Conflict of ln-temt Law8 

For purposes of describing the existing Federal conflict of interest 
laws, it may be said that wllc.nc?ver the interest of a public servant 
(or, b r o d y  speaking, the public) in the proper ncbninistration of 
governmental aff airs and the priv:~te economic interests of tlmt public 
sernint clash or appear to clwh a conflict of interest situation exists. 
A conflict of interest sitn:~tiou does not necessarily me+ that harm 
has resulted or will result to the gorernment (or the pubhc), nor does 
it presuppose that the public servant will resolve the conflict to his 
persond fin:~ncial advantnpe. R:~ther it means thnt the potentiuz for 
public liarnm exists or that the temptation for personal advantage to :L 
p ~ ~ b l i c  servant exists. It is thc pulpose of the conflict of interest laws 
to prevtwt, these situations f rom arising 

At  the ontset, the conflict of interest statutes should be distinguished 
from related statutes HISO seeking to promote the integrity and effective- 
ness of governmental operations. In  this latter group of related statutes 
are p~oscriptions against types of conduct which pose a substantial nnd 

Bee the definition of the term "public servant" in section 109(x). 



re1at;-lv immcdinte harm to go~ernmental opernt.ions. l'lle conflict of 
i~itcresr, stntutes, on the other l~ancl, seek to regulate contloct before 
the harmful event aduallg occurs. For esam~)le, bribery is ~roliibited I because it. subverts the public servant's juclgment: wliilc t le outside 
compensation of R pnblic servant for : t n ~  services (a conflict statute : 
xee classification "B." infr1.n) is prohibited l>ecai~se it moy 11avc this etfcct 
and it gives the appearance to others of having this effect. 'I'lie distinc- 
tion bet.ween the t;ppes of h :~lm resulting froni the two ofTrnses \vould 
appear to call for a clistinction between tlie s:mctions imposed ~ p o n  
tho t w ~  types of condnct. The statutes proposed for incl~ision in the 
new Criminal Code clealing with ren-arding lmst omcia1 : d o l l  (section 
1363). unl:t\\-ful compensation for :tssisting in gorernnient;ll n i a t t e ~  
(section 1363). tniding in public office (section 1364). :ind special in- 
fluence (section 1365) sek  to make such a distinction. 

The esistirig Federal conflict of interest laws with criminal sanctions 
:ire found-for tlie most part-in chapter 11 of Title 18. Other statutes 
arc, founcl in chapter 23 of Title 18 and for purposes of discussion nncl 
an:tIysis these statutes hare been grouped into the following clr~ssifica- 
tions : 

A. Self-dealing: 18 U.S.C. Qg 208.431,432.433,437,UO ancl442. 
n. Out.side con? penantion: 18 l3.S.C. Q 209. 
c. A.~siating outsidetv i n  goz.ernmentnl cleali)tgg: 18 T7.S.C. 

$8 203,204 and 205. 
n. Restrktion~ on former pubZic sewcrnts: 18 1J.S.C. a 207. 

The broa(l language of some of the existing st:~tutcs results in 2111 owr- 
1:~ppinp of these classification categories, but the supgestrtl c:~tcgorics 
rolwesenL tho basic thrust of the statutes listccl tliereundcr. 

Self-clenling here means that a public servant is in ;t position 
wl~ere liis official duties enable him to act in some manlier tlint may 
dircv-tl~ or indirectly :iffect his o m  prirate eco~iomic interests. Spe- 
cific esaniples of self-dealing ~ o u l c l  be tlie tax auditor who ttudits 
his 01~11 t:ts return or the public servant who nutliorizes a govern- 
ment contrnct with liis own company or a corporation in which he 
owns stock. The Federal stntutes corering soch situations seek to 
eliminnte tlie potential for  harm or personnl advantage b~ restrict- 
ing tho public senant's official act~rities rather tlian his priv:lte 
nctirities. A public servant is not prohibited from acqui!.inp p r i ~ i ~ t ~  
interests, but when a conflict a r k s  he must disqualify hlliiself froni 
official nction. 

18 C7.S.C. 8 m8: Section 208, based on a provision dating back to 
1863 (12 Stat. 696. 698), is the basic Federal statute covering self- 
dealing. This statute prohibits an officer or  eniployec of the exemc- 
t h e  branch of tlie gorernment, or any independent government 
agency, or tlie District of Colunlbia, from acting for the gowrn- 
nicnt In any matter in which he has :t fin:uicial interest. Tlie plv- 
1iil)ited financial interest may be an interest held perso~~nlly by tlie 
officer or employee or by persons within tlie following clesignnted 
raht  ionships with the officer or employee : (1 ) spouse or minor c4i i l t l ,  
(2) partners, (3)  an organization in which he serves :IS officw, di- 
rector, trustee, partner or employee, or  (4) :tny person or organiza- 



tion with whom he is iieg~tiat~ing or has an1 arrangement concern- 
ing prospective employment. The madmum p e n a l t ~  under section 208 
is x b e  of 810,000 and 2 years' imprisonment. 

18 US.P. $8 &'I. 432. 433. &7. .&O and m: The prohibitions cou- 
tained in these sections, relating to unlawful contracts by govern- 
ment officers iind employees, also can be classified in the category of 
self-dealing, although they are generally not considered a part of 
the conflict of interest laws per sc2 

Section 431 plwliibits J l emhrs  of Congress from directly or indi- 
rectlj' entering into or holding a contract with the lJnited States or 
any agency thereof. -1 corollary prwision. section 45.2 prohibits offi- 
cers or employees of the Viiited States from entering, on behalf of the 
United States, into a contract prohibited by section 431. Section 438 
exempts certain types of contracts from the prohibitions of sections 
431 and 433 Yiolations of sections 431 and 432 are subject to a niasi- 
mum penalty of a $3,000 h e .  These statutes. of C i d  zintage, 
were prinit~llly designed to prevent Jlernbers of Congress from esert- 
ing the influence of their office either to obtain a personally adranta- 
geous contract or in any minner. to affect the performance of a contract 
with the government. 

Section 437 prohibits an officer, employee or agent of the govern- 
ment from having an interest in any contract regarding the purchase, 
transportation, or delivery of goods or supplies to the Indiruls. Trio- 
lations are punishable by a masirrlum penalty of a $5.000 fine and 6 
months' imprisonment and antomatic remoral from office. 

Section 4.40 prohibits persons employed in the Postal Service from 
11:iring an interest in any contract for c a e n g  the mail or from 
acting as agent for any contractor or )erson seeking to become n, 
contractor in an business with t ~ l i  PC& ffice Department. Viol t' K 6 a ions 
are punishable y a masinluni penalty of a $5,000 fine and 1 year3 
in1 risonment. 

8eetion 442 prolibits tho Public Printer. superintendent of printing, 
tlie superintendent of binding or any of their assistants from haring 
any interest in the publication of any newspaper or periodical or in 
any printing operations or in any contracts to supply materials for 
pubhc printing. Tiolations iire punishable by a maximum penalty of 
,z $1,000 fine and one year's imprisonment. 

B. Outside Cinnpenaation 

The general purpose of restrictions on outside income is to prel-ent 
a private source from detracting from or &luting a public servant's 
loyalty by paying him extra compensation for doing what the gw- 
ernment, has hired him to do. It has been also pointed out that an 

4 sufficient reason for such legislation is that it  tends to preserve 
the independence of the legislative and executive branches of tlie 
government. nnd to free each from that influence ~ h i c h  might come 
to be exerted over it by the othrr if the officers of the executive branch, 
~CthIg on behalf of the government, could freely contract with mem- 
bers of and delegates to Congress. The purpose of the statute is to 
effectnallg dose the door to the temptation which is incident to con- 
tractual relations bet\reen the government and members of Congress, 
(United Statclr r. Dietrich, 126 I?. 671. 673 (C.C. D.Seb. 1904)). 



outside 1):1yor can exert unfair and self-serving pressnrc on a p111)lic 
scrvmlt wllo receives such qxtyments b ~ -  threatening to cwt, ofi' the 
I ) ~ ~ . \ ' I I I C I I ~ S :  :t pnblic scr\-ant r~ceiving outside pnynients Illny tcnd to 
favor his outsicle payor 1-is-&\-is others dealing with the governnient : 
:lnd :lny :t~wt~lgement n-hercl)~ a private individunl sul)l)lr~llcnts tlw 
income of a public seri-:wt has u questionable :~ppea~:tncc~ tl1:11. breeds 
bittcnwss among other go\.crnment employees and crwtes pul)lic 
suspicion. The  p y m e n t  of extra rompensiition to a pl~hlir servtint is 
clistingi~isl~nble fro111 bribery in that it does not inrolvt. the intent 
to infh~enw the public serr:lntZs ofIicial actions. I n  rn:i~~y sitn;ttions. 
Ilowcrer. such pnynlents are rirtnally inc1istinpnisl~nble f m n  hrilwry. 

IS L;.S.C. 8 209: Section 903 prohibits the p i~pnent  o r  receipt of m y  
sah ry  or  supplementation of salary '-as compensation for  the serr- 
ices7' of an officer or  employee of the United States o r  any agency 
thereof. Sote  that  Inere gifts or income paid for  nonpovernmentd 
ser\.iccs ~vonlcl not be ~iolat ions in that they are not conipensation 
for services performed as n FOX-ernment officer o r  employee. 1':ly- 
lnents for  governmental servms are pro11il)ited r ep rc l l e s~  of the 
intentions or  actions of the payor and. subiect to the rscq~t ions  of 
section 20!l(t). regarclless of the relationshil) of the payor :mtl rc2- 
cipicnt. Tiolations are punisllablc by a fine of $5.00 and 1 year's 
i~~tpr i sonment .~  

It is a long standing policy of the Federal g.oo\-een~me~~t to inhihit 
its en~ployees from assisting outsiders in certnln de:llings gsvith the 
pvrrnmcnt.  rnclerlying this prohihit.ion is the philosol)l~y tllilt the 
loyalty of the pl~l,lic servant is to the government nncl he should not 
servo two ~ t~as t e l s ,  pnrticul:~l-y where tlreir economic- interests 
mng bc. :~tlve~so. Note that the prohibition ngninst assisting outsiders 
differs f n m  the ofl'cwse of bribery in that the former ~ieed not in- 
volve an cxffort on behalf of the outsiclels t o  influence the bboffici:d 
actions" o r  to promote violation of R rluty of the pnl)lic servant: 
this prohibition may involvc pul~lic sen-ilnts outside their oficid 
duties. 

18 U.19.C. §§ 20-3 and 905: Section 205 is the oldest Federal conflict 
of interest statute, having been f i ~ s t  en:wted in 1853. Section 203. 
which largely overlaps section 205. rrns en:ictccl in 1864. not11 sec- 
tions 203 : n d  205 cover officers ancl cnlployees in ..the rserutive. legis- 
lative o r  judicial blxnches." Section 203 sperificnlly inclr~cles 3fem- 
bers of Congress. v- lde section -2115 clocts not apply to 3iembers of 

'Section 10n sho111d Iw distingmished from a rclnt~d stntntr which plnws a 
genernl ban tigainst emplo-g persons for Federal public semirr n-ithorlt pay. 
31 1T.S.C. $ C&i . - , (b )  requires thnt n gorerment eniployrr I I ~  on t11v zowrnmcnt 
pnyroll. Section C G ; i ( b )  rends : 

No oflicer or employee of the 1-nited States shall nccept voluntnry 
service for the vrlited States or employ personal s e r r i c ~  in rscrss of 
thnt r~ntlioriz~d 1)s lnw . . . . 

Violntion of swtion RBTi(l)) is snbject to npproprinte :cdn~inistrntivr tlisc.il)li~lc~, 
incl i~t l i~~g s~~slwnsion from duty without pay or removal f m n ~  oflirc. Knowing 
nntl willfnl violiltion of s e c t i o ~ ~  (i&S(b) is p11nis11nl~lt'"by :I finc of k.000 nnd 2 
ythnrs' imprisonment. 



C ~ n p c s s . ~  Section 203 prollibits offers to or acceptance by public 
serl-ants of compensation for m y  services "in relation to7' any '.par- 
ticul nr matter" coming before Federal departments or agencies. Sec- 
tion 205 forbids public servants to act as "agent or tlttorney," regard- 
less of conq>enstlrion, in the 1)rosecuiton of any claim agninst the 
Thitcd States or in any pnrtic*~ilnr matter in which the United States 
is a party or has :1 direct and substantial interest. The basic distinction 
between the sections is that s~ction 203 applies to "any serrices" 
rendered for compensntioll and it inc*lndes Members of Congress, but 
excludes court proceedings. Section 205. on the other hand. applies 
to acting "as agent 01. attorney" regwdless of compenst~tion, es- 
cludes RIenlbels of Congress, b11t includes court. proceedings. Rot11 
wt ions  203 and 305 htlre m:~simum pen~ilties of a S10,000 fine and 
"ears' imprisonment. Section 203, however, pro-ides for the auto- 
matic forfeiture of public office or employment, while section 205 
contains no sticll provision. 

18 l7.X.C.'. 5 204: Section 204 prohibits Members of Congress froin 
racticing before the Vnited States Court of Claims. This prohibition, 

Rating back to the Revised Sti~tutes, carries a maxilnum penalty of a 
$10,000 h e  and 2 getirs' imprisonment, plus automatic disquali6~tion 
from holding Pedernl public office. 

The following concerns are said to underlie the provisions restricting 
fornzer public servants in Lhcir dealings with the government.: inside 
information and inside connections may result in abuses; the aura of 
governmental influence generally survives the duration of a p~iblic 
 servant.'^ employment with the government : and there is some general 
attitude against "switclling sides." The danger here is not only that 
a public servant might be tempted to join a n  aclremry of the gorern- 
merit after his employnlent but also that an indulgent attitude might 
encourage bidding for the loyalty of n. gorernment en~ployee while he is 
currently in government employment. 

18 0S.C. 5 207: Section 207 applies to former officers or employees 
of the esecnti~e branch, of any independent agency, or of the District 
of Columbia. Rfembers of Congress are not subject to the statute. Sec- 
tion 207 pernlanently bars a fonnrr government employee from acting 
as agent or attorney for nongovernment interests in a matter on 
rhich he had done substantial work while enlployed by the govern- 
ment. A 1-year restriction is imposed on pclsonal appearances by 
former employees before any court, department or government agency 
in connection with any matter that had been under his "official re- 
sponsibility." Violations of Section 207 are punishable by a fine of 
$10,000 and 2 years' imprisonment. 

11. R e c m n e n d d  Diq>ositbn o ConfEict of lntellest Laws in the 
Proposed & &minal Code 

For  t*he reasons stated generally in the comments on regulatory 
oil'enses, section 1006, t h ~  above-noted "conflict of interest" sections 

'The l%% Act ( c .  81, 10 Stat. 150). on which section 205 is hnsd,  originally 
applied lo Members of Congress. but this prorision was deleted in the 1873 
codification (R.S. s 298). apparently hecause the 1661 Act (nov  section 203) 
adequately solved the need for such coverage. 



should he removed from the criminal contest of Title 1S ant1 placed 
in nppropriate titles of theunited States Cmdc.* 

It IS submitted that, basically. these prohibitions are regulatory in 
nature :lnd in tlie nmlum prohlbitwii category of olrenses. Si11c.e the 
proscribed belinrior is not condemned by private n~or;~l i ty,  tllerc is it 

p c l  possibility of "innocent, transgression" :~ntl liability to cbrimi- 
nal prosecution in sitnations where no .bbacl" or  bheril" intent was 
present. This is not onl?- r e p n ~ i m t  to our genel:ll c.oncvl)ts of crinli- 
nnl liability." but. more specifically, creates a strong deterrent to 
govern~nrnt recruiting.' 

The fact that conflict of interest provisions are noted for their \ -ape-  
ness :lntl teclinicalit~, thereby resulting in many definition111 cluest~ons 
and nmbipities, adds t o  the problenls of n government en~ployee \dlo 
is trying to "stay 11-itliin the law." The presence of these nmbi 
plus tlie fnct that t lie need for conflicts provision varies 
the pnrticul:lr government agency or  position involwl, itre strong 
n r ~ ~ i m e n t s  for taking these ont of the Crilninal ('ode. 

The general effect of the transfer of the conflict provisions out of 
Titlc 18 ~vonlcl be n reduction in grading of these offensrs. These of- 
fenses, a few of which now :Ire felonious, ivoul~l he graded ;IS ~.cgul:ltory 
offenses (Section 1006). This reduction :I qwm justified and neces- 
sary for :L number of reasons: (1) the con d i r t  provisions nre basicnlly 
prophylactic in nature in that they are designed to prevent future or 
possible I ~ n l n ~ s  from occur-ring: mther t1i:ui to pl~nisli pcq)etriltors of 
actual harms; (2) since we are dealing n-it11 contlii~t that is srrcml 
s t e p  nwny from an artnal swbstanti\-r offense, the ultlmate we:ipons of 
tho law, i.c., criminal sanctions, dionld be used sparingly: N I I ~  (3) the 
fact that prop11;vlactic controls inevitably affect ninny illore law abid- 
ing people than evildoers sugge-sts a policy of r c l :~ t i \ dy  low ~ ~ i : ~ s i m ~ l n l  
penalties. Fur*thcnnore. the fact tlint the ])resent conflicts sections in 
Title 18 are little used gives rise to the inference that their sanrtions 
aro nn innpproprinte dence for re~~l :~ t ingconf l ic~ts  of intcrest. 

Sections 1371 (unlawful disclosure of confidential informntion) and 1372 
(speculating or wagering on official action or information) retain a few ~i,qwcts 
of "m~~f l ic t s  of interest" misconduct for treatment a s  crimes. 
' Sec discussion in the comment on regulntor;~ offrnses. p~rngrnph  2. 
a 6ce the comment on preliminan prorisions, section 102 

Sre  Menlorandum of BtQ. Gen., F e b m a ~  1. 1W3. % S.R. 9%;; (1M:l) : src 
a280 Perkins, The SCII. Federal Conflict-of-Infmest Loro. 56 Haw. TJ. REV. 1113. 
111.5 (Jan. =, 1963). ]minting out that this recrliiting prohleni is nionA  cute 
in light of recent developments such a s  ( a )  the growth in num1)er of Federal 
employers, (b) the depndence of government on the expertise of pr iwte in- 
cliridunls, ( c )  the flow of indiridmls in and out of gnveninient sen-icv, a l ~ d  
( d )  the incren-sed inter& of individuals in the private emnorus thror~pli stock 
ownership, profit sharing, rtc. 

'The pro1)leni of wgileness. somewhat ineritnble in conflict prnrisions. nnd the 
txffcvt thereof 1111 the prospective appointee is noted in TIIH .\SS'Y OY TIIE 1 1 ~ ~  
OFTIIE CITY OF SEW SORK. COSFLICP O F  IRTEREGT A S D  FET)EBAI. S E ~ V J ~ E  1K3 ( lMO). 
niscwssion with the General Counsel's office of the Civil Servic+e C o ~ n ~ ~ ~ i s i o n  
mnflrrns the problems confronting Federnl employws seeking tn co11ip1~- with the 
standards of the brmcl Iangnnge of the conflict of interest Inws. The Jlici~igan 
Revised Criminal Code recommends civil remedies for  the tront~iient of conflict 
becnuse ". . . the standard of restriction inrolred is too rngue nntl tcchnirnl to 
up1)roprintely be the subject of criminnl sanctions." M m r .  Rrx. CKTM. CODE 
$ 7 2 0 ,  Comment a t  370 (Final Draft 1907). 

Src  discussion in thc commcnt on regulatory offenses, wragraplr 2. 



18 U.S.C. $ 2 1 1 ( 9D P.tR4GIktPH) 

The second paragraph of 18 U.S.C. $211, added to the law in 1951, 
rends as follows : 

Whoever solicits or rewires any thing of value in consid- 
eration of aiding a person to obtain emplo~ment under the 
United States either by referring his name to an executive 
department or agency of the United States or by requiring the 
payment of a fee because such person has secured su+ em- 
ploplent  shal I be fined not more than $1.000, or impr~soned 
not more than one year. or both. This section shall not apply 
to such services rendered by an employment agency pursuant 
to  the written request of an executive department or agency 
of t311e TJnited S t  ates. 

This provision was advanced by the Ciril Serrice Commission on 
the basis that : 

No American citizen should hare to register with an em- 
ployment agency and no American citizen should have to 
pay a fee in order to obtain a job with his own government. 

The Commission believes that  there is a violation of demo- 
cratic principles inherent in any procedure under which an 
applicant, is required to pay :a fee, either directly or indirect- 
ly, for securing Federal employment. The Commission has 
done e~-erything t11:lt i t  conld to stop the practice. W ~ e n e r e r  
we have delegated authority to agencies to do their o m  re- 
cruiting we haye instructed them not to use the services of 
commercial emplopent,  offices which charge applicants a 
fee for placement in Federal employment. Every esamina- 
tion announcement that we have issued for the past several 
years has containecl a notice to applicants that i t  is not neces- 
sary to secure the services ol' a private eniployment, agency 
in order to obtain Federal employment. We hare, however, 
succeecled in stopping neither the practice nor the com- 
plaints. 

Administratively the Co~nmision can do no more. The 
law 3s it stands at present applies only to the solicitation 
or receipt of money or anytlting of ralue in consicleration 
of the promise or supporl or use of influence in obtaining 
any appointive office or plwe under the United States. Xor- 
nlally there is no i~tte~llpt  on the part of an e m p l o g l ~ !  
agency to use any influ~nre to secure appointments. 
quently there is no violation of law as i t  stands at. present. 
Enactment of amending legislation seems to be the only 
solution. (H.R. REP. No. 784 at  1770 (1951) .) 

I t  is recommendecl that this section be transferred from the Crimi- 
nal Code. (Title 18). to Title 5, which contains similar regulatory 
provisions. (See 5 U.S.C. 5 3301 et sep. (chapter 33-esamination, se- 
lection and placement) (Supp. 11, 1964) ) . This pro6sion properly 
belongs under the r e ~ i l a t o r y  area of the United States Code, rather 



tl~tui in the new Criminal Code. A'FC qene~u77y the comment to sec- 
tion 1006. Tho second paragraph of 18 F.S.C. Q 211 is not n mal~un 
in se offense: rather it is a malnm prohibiturn offense. Clinrncteristic 
of its regulatory nature is the ahsence of reported criminal prosem- 
tions: i t s  prophylactic purpose, i.e.. to prcvcnt unfair business prnr- 
tices by private cinployment agencies in secnrinq Fecleml employ- 
ment: its limited application to a narroK, r e p  specific sitwtion or 
class of persons, i.e., emplo~ment agencies: and the lack of need for 
a severe criminal penalty to prohibit the practice sought, to be 
controlled. 

RSTES~EI) S ~ E  C 

TIIE C:T.\R.\WlXI.: CL\OSE 

Article 4, section 4 of the Constitution prorides as follows: 
The 1-nited States slinll guarantee to ereq- State in this 
Union a Republican Form of Gor-ernment, and shall protect 
each of them ap~ins t  Tnr-:ision; and on Applic:itio~i of the 
Legislature, or of the Esecntim (when the Tqislntnre can- 
not bc conrenecl) against clon~estic riolence. 

I t  apppears that this clnuse can be used n s  authority for Fecleral 
en:tctment of n local corruption ancl intimidation statnte. Although 
it has been used esplicitlg by Congress only mrely as a jurisdictional 
basis for Federal legislation ancl snch use has n e n r  been judicial1;r 
t~stecl, the history of its enactment demonstrnles that i t  does provide 
a plausible basis for the Federal government to enact legislation.' 

The clause was first nsecl a s  autlioritp for legislation clurinp Recon- 
struction : initially as :L basis for the W d e - n a r i s  bills (retoed h;r the 
President) and t!hm as :L basis for the Reconstniction Acts (which 
the Supreme Court declined to rule upon, chanlcterizinp the matter 
as :L political questpion). Shortly after the passage of those Acts, the 
14th amendment. was :idopted. giving explicit statement to much 
t.hat is implicit in t.he clmlse, 2nd from then on the e1i:lctment and 
adjudication of the constit~~~tionalityv of 1egislat.ion was l~rldertaken 
pursuant to the amendment..' Since Reconstruction. tho clause has 
been contemplated for 11se as a basis for Federal 1e.gislation at least 
once. President. Rooserelt proposed to enact legislation which ~ o u l d .  
in effect, depose GOT-ernor I-Iuey Tmig of Lonrsiana but was acirised 
by the Justice Department that the clause was too a~nbigtions to 
employ with any substanti:tl prospect of succe~s .~  When it has been 
employed 21s authority for Federal jurisdiotion, it is tendered as only 

' Mnch, if not most. of the material herein is  taken from Ronfield, The Gztar- 
nntre Clntiae of Article 4 ,  Srction .$: .i Study in Cot~.vtitrttimtnT Drstcetztdc. 46 
MINX. L Rm. 513 (1!%2) [hereinnftrr citea as Bonfield]. thr o n l ~  known Nth 
century analysis of the clanse. 

Bm&frcld. Supra note 1, at 63&%1. Rftt see, Rarsliy v. Uuited States, 167 F. 2d 
141 (D.C. Cir.), cert. deuied, 3.74 US. 258 (1%) [Guarantee clause held to be a 
valid constitutional bxsis for a Congressional resolotion establishing H.U.A.C.1. 

SCBI.EESINOER THE P O T ~ I C S  OF CPIIEAVAL 2.50 (1950). Tirtually all litigation 
under the clause since Reconstruction has been undertaken to declare invalid 
some State action which allegedly impnired repnblican gorernment. The  mif form 
judicial respons has heen that this raises a nonjusticinble political question, 
solely within Congress' power to determine. See., e.0.. Baker v. Carr 392 U.S. 218 
(1W). 



one of several more conventional bascs4 and its use therefore remains 
jiitli~itdly iintested. 

Nevertheless, the history of the enactment of the clause demonstrates 
that i t  prorides an express powrr of the F d e r a l  gorernment to enact 
legislat~on, and that it, is not simply a limitation upon its express or 
ilnpliecl powers. It was enacted to  protect the Union against erosion by 
subversion should any State bcconle a monarchy or autocracy by usw- 
pation perpetrated by either its constituted author~ty or a rene,p.de 
faction.' Some historicd comnent clearly indicates that the clause vns 
understood to cover only riolent usurpation. Other such colment and 
~ m g e  suggests otlicrwise.6 In  an-y event it is noteworthy that riolence, 
as such. 1s given separate treatment in  the last phrase of the clause. 
This possible limitation (that the clause only parantees  against viola- 
tion usurpation) is the principal resercation against using it to cover 
nonriolent corruption and intiniiclation. 

The folio\\-ing is an analysis of each pertinent phrase of the clause, 
based npon its history of enactment and the contempor:~ry meaning 
and logical iinpl ication of the words used : ' 

"The Vnited Statesv-the Federal government as a vhole is 
designated rather than n specific branch. -~ccordingly, Congress' 
power to act nncler the clause seemsclear : 

"guarantee9'-to protect, not just to restore or expel after a. 
debacle : 

%t-ery State'?-the claiise would reach 1-1. e-g., municipal 
~o~ernunen t  as sic11 porernlnent, are instrunlentalities of the -- 
State; * 

"repuMican"-rule by the majority through delegated power t,o 
representatives with rcrcrsion directly to the people a t  elections; 

"form of Goverllment,"-not, simply formal structure of State 
gorerlment but its quality as it operates in practice and in sub- 
stance. 

Thus, article 4, section 4, lnay be read to estaMish a protectin duty 
on the pert of :dl branches of the Federal gorernment to  insure the 
1-nion and each of t . 1 ~  States, inclucling their instrumentalities, against 
int.tusion by autocratic, unrepublicm gorernment. As such, i t  would 
appear to be n. proper albeit largely unrecogzlizd, basis for Fedcml 
jurisdiction over local corruptio~l and intimidation especially should 
Congress explicitly hcl flint brilxry of elected local o5cials of all 
variety poses a danger to repi11)licnn governn~ent.~ 

' Scc, cn.g., 1s TT.S.C. APP. 1201 (4). 
' Bonfield, supra note 1. at  51M22; 53142. 
"a. ; id. 

Sec Reynolds v. Simu, 37i  U.S. 533 (1064) : contra. Johnson v. Gennissee Co.. 
2.32 F. Supp. 567 (D. Mich., 1964). 

'It at   least seems clear that snch action would not be repugnant to article 4. 
section 4 of the Constitution. As the Supreme Court noted in Baker r. Carr. 369 
1'.S. 1S6, L"14-!!1S (1!:6'1). it  has cm~sistcntly hrltl that "challenges to Congres- 
sional action on the grounds of i~lconsistcncy with [articlc 4, section -I] present no 
justiciable question." 





COMMENT 
on 

MISUSE OF GOVERNMENT INFORMATION: 
SECTIONS 1371 AND 1372 

(Stein; October LO, 1969) 

1. UnZawfu2 Dischsure of Officid Informutioh-Proposed section 
1371 derives from present 18 U.S.C. 5 1905, generally prohibiting dis- 
closure by public servants of confidential information concerning 
privats business affairs. The prohibition is designed to protect those 
members of the public required to make disclosures to  the govern- 
mentl 

A fundamental issue is whether there should be a general prohibi- 
tion against revenling such information. It may be an improvidently 
severe restriction upon a public servant. acting in the public interest, 
for example, in the area of nondisclosure of government-held informa- 
tion pertaining to consumer safety. It may be best to protect legitimate 
business secrets from disclosure only by specific provision, so that 
Chngms may carefully deteiniine what types of informat.ion shonld 
be privileged, rather than rely on the wholesale prohibition. There 
are, as shown by tho appendix, infra, many existing specific provisions 
currently in effect." 

On the other hand, the Federal government is engaged in extensive 
replation of industry and the Federal government requires private 
cit~zens to submit s considerable amount. of private information to 
the government as a necessary concopitant of governmental opem- 

'Other existing unlawful disclosnre statutes a re  designed to protect informn- 
tion concerning speciflc governmental operations, usuallr in the national security 
area. See the appendix, injra. To the extent that these provisions a r e  more than 
regulatory in  nature, they a r e  covered by the draft's provisions on national se- 
curity concerning revelation of classified information, see section 1113. See fll80 
proposed sectlon 1372 of this draf t  concerning speculation based on government 
action. Sote that, beyond these areas, government policy generally. a s  e l r p r ~ ~ e ( 1  
in the Public Information Act (5 U.S.C. 9 552. enacted in 196;). encounges 
disclosure of agency rules, opinions, orders, records and proceedin@. 
' Cf. Jfrcn. REV. CBIY. CODE 9 4810, Comment a t  387 (Final Draft  1967) : 

Michigan also has  severnl prorisions that make i t  a crime for  public 
serrants to  disclose speciflc confidential information for  anF except n 
public purpose. These provisions a r e  varied in  nature. depending in 
Inrge upon the specific nature of the information involved, and cannot 
nppropriately serve a,.. a hsis for n general prorision. 

The hllchl?zan revisem pointed out that  Michigan h a s  seven such statutes with 
speciflc prohibitions covering disrlosures of information gained by city investi- 
gation: information contained in reports b~ assessors: information ohtalned 
from offlcinl esamlnatlons of lands: information obtained from ernniination of 
snvings nssociations; information abtnined in ernmination of .saving nnd lonn 
institutions: informntion relating to  examination of applicants for marriage 
license: information obtained in judicial inquiry by grand jury. 
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tiolls. FlIrther, the Federal government has, in i~clclition to extensive 
:tccnnlulntions of confidential infornxltion, i~~nlinle~.;rl)lr ml)lir sew- 1 n~ t t s  \\rith access to that  inforn~ntion. Accordingly, it may e tlrsirnlde 
to carry for\\-ard some general crinlinal restriction on ilnproper dis- 
closures of informntion collected by the porer~ln~ent .  

The lxboposeed section a person from disclosing confiden- 
tial inform:~tion "in knowing violation of :I d ~ l t y  i l n p o d  on him :I!: :I 
Fecleral public servant." Tlns is similar t o  tlie prohibition in present 
18 17.S.C. 8 1905 of disclosu~.es "not :~ntliorizetl by law." .\ go\.rim- 
ment employee is thereby bound to o b s e r ~ e  those sl)eciiic. regulntions 
pertaining to conficlentiality of information obtained by his g ~ \ ~ c r n -  
mental  nit. Rut use of the pllrase "knowing riolatioll of it tlllty'' 
would prrinit a defense for  those rereding inforntatio~i in the plthlir 
interest. This  limitation on the scope of ;L generill s t i~tute seems nectxs- 
sary, consiclerinp its criminal sinction. Absolute prohibit ions on rerv- 
lntion of information must be left to specific ~-egulutions. 

The  proposed provision does, hon-erer, espnncl on present l i~w in its 
dofinition of *'confidential informntion." P r e ~ e n t  IS 1T.S.C. g 1905 is 
limited to of unlawful disclosure of trade secrets and other 
bnsiness information. Rut  some present reguli?tory ~)rovisions cox-!r 
prrsonill contidetlt~ality as well (8ee the appendls, i l t f~n) ,  i111d there IS 

no reason why such infor~nation should be treated tlifi'crently fvoln 
business secrets. 

The proposed srction retains present 1:111puage forhitlclinp :i pewon 
from ritlicr "disclosing" or "making known in :my III:IIII~PI"' illiy WII- 
fit1enti:ll information. Thus, lenving confidential t lor~~~rrents  in in)- 
proper p1:lces knowing they will be rlisc~ox~rrecl by I I I I ~ L I I ~  I~orixcd I)PI,- 
sons is \vithin the prohibition of the statute, tholtpll suc*l~ ;III i ~ v t  is 11ot 
a11 :iffirlnntive act of "disclosure.?' 

Timit:ition of the scope of the criminal st:ltute to p11) l i c -  w rv i~~ t t s  
1~110 profit by their clisclosure wns consiclered. The linlii:ltior~ seenls 
unworkable. however, since xrongful disclosure of inform it t '  1011 ci111 
be quite serious even if no immediate profit is derived t l i e l ~ f ~ ~ o m .  -\ 
public st1rvnnt. for example. may subsequentl~ be otiered :I job be- 
cause of the l m o ~ 1 e d g ~  of confidential business relntionsliips which lle 
previously ~ ~ v e a l e d .  Jlorcorer, revelation of confidential inforrniitio~~ 
is quite hnrniful to the peEon whose conficlences itre dest royetl, ere11 
if tlie revealer does not direct l~profi t  from his rleetl. 

2. Speculaiim or Wagering on Off;cia.? ..iction o~ 171 f omcrfion .-- 
Proposed section 1372 prentlv extends present law in tlint it makes the 
:lcquisition of n financial interest in property affected 1)y (or  spe(+111:1- 
tion on the basis o f )  official informntion or  goreniment:~l nctio~i a nlis- 
demeanor if clone by crny prospecti~e, present or  former Fetleml 
employee \\-it11 respect to nn.y information regarding citiy property. 
Presently, only a relatirely small number of Fec1er:ll personnel :Ire 
punisl~ahlc criminally for  such conduct. and the co~ldilct for wliich 
they nre ptnisllable is rather limited. For  esiunple, Smlll 1311siness 
.\Lclnlinist ration pe~sonnel are specifically prohibitetl  fro^^^ c-!~rcwl:~t inc 
in the scrllrities of com]xmies receirinq 81Li ns~ist:~nc*e (15 li.S.('. 

(i-K(h) (4) ) : Internal Rerenue cniployees (86 1T.S.C'. 8 ;', 10) :lnd 
. \ g r i c t ~ l t ~ l r ~  Depnrtn~cnt employees ( 7  U.S.C. 5 1157) : I ~ P  specific:~ll\- 
proliibifcd from speculating in tlie sugar market or co~npnnies in- 
volved therein. 



The ~woposetl section derives f w n  the Model Penal Code (section 
L)43:_). I'.O.D. I!)(i?) and recent State revisions. Tlio conduct I ~ V  be 
gcnernlly prowribetl since it collstitutes taking undue : ~ n d  partisan 
:~ t l \ - a~~ t i~gc  of :i publir ~msition : ~ n d  is. therefore, ii serious breach of 
the integrity of govenilni*nt opt~ri~t  ions. 

I11 order to avoid s11c11 beh:ivior by public servi~nts. the provision 
proposes to  extent1 its proscriptions to nctions by public ser\-ixnts not, 
onig ~ v l i i l ~  they :Ire i~c.ti\.ely c ~ l ~ ~ p l o y t l  for the governnlent but for 
some pcriod (1 year) t Iiermfter. 'l'llis sho~lcl  prevent a public servant 
from 5inlplg quitting thr  public st.rrice in order to speculate on the 
bwis of infonllirtiou Iic. itcquil.ct1 I)y virtue of his gorernnlent c.111- 

ployn~(wt. Mo\rever. i ~ f ' t c ~ ~ .  tt wllile, rlic sl)ecnI:ltive :~tl~iltitage to l)e 
derived from suc.11 infornitxtion becomes attenuated, and the former 
piblic sen-iint should be pe~mitted to carry on his priwttc atlairs on 
: ~ n  eqrl:~l basis with ilnyone elsc. 'l'l~e proposed 1)rovision therefore 
seeks to csten(1 irs s:ulcnt ions brywlirl the period o f  porernnlcntal em- 
ployn~ent. but olily for  :I f nite and modest period of t i n ~ e . ~  

Disposition ;IS well :is i~cquisition of :I pcuni:lry interest. in any 
property pronil)tetl by informat ion accplred through one's govern- 
ment c~nploynirnt nlay seem :~l)propriate for criminal proscription, 
since the evils \vliicli p ro l~i l i t  the cquisition of an interest in the pro- 
scribed nianner also esist in the (Eisposition of such a n  interest. But 
i t  is tliliicult to 1)rtuid :I ~ ) e r s o ~ ~ ' s  normwl impulse to cut losses. even if 
his infoniiation is derived froni his pnblic emplognlent, as criminal 
behavior. Seitlier esisting Federal law, nor moclern rerisions, so ex- 
tend the proscription : and the driift dc~es not clo so. 

3. C~1~ucEi/~g.-1'resently there is considerable i~iconsistency among 
the penalties for n n l a w f ~ ~ l  ilisclowire or  use of oficial information. 
By mt l  large, Iiowever. the principal esisting provisions treat of- 
fenses of clisclosinp confident in1 information as misdemeanors. I t  may 
be a closer question :IS to wl~&lier section 1359 slloulcl carry felony 
penalties. since Illany existing oll'cwse; of speculating or  wlgering by 
use of inside information :Ire t reiitecl niore sererely than mere unlaw- 
ful disclosnre. I%ut since ileter~wwc is the principal objective of the 
pcn:111y here t l r i t l  siiice t l ~ e  nutlio~.izetl fine ~voultl be double any gain, 
the misdemeanor iail m:~silnnm slio~~lcl be sufficient. 
4. R e g t a t o ? y  Offen.sc~.-Tlie~ul lire :x number of pro~isions in esist- 

ing law \vhich prohihit clisrlosurr of confitlential infomiation b-j per- 
sons otlier than piiblic servants. (,Yep the appendis, hfm.) These pro- 
\-isions itre carefully def ind  ant1 wncern special :Ireas of povermnent 
regulation (e.g.. 18 T.S.C. 1906-1908. prohibiting certain disclosures 
of inforlnntion by bank esamillrrs, w i t h o ~ ~ t  specific autltorizntion by 
descril)ctl banking ofEri:~ls). It is proposed that s~icli proscriptions be 
treated :ts ~ ~ g u l i ~ t o r y  offenses: those now in Title 18 would be trans- 

' h similar provision might be consi~lercd for proposed section 1371. concern- 
ing rrrelntion of confidential husiness information. Howewr. it s w n s  ineffwtiw 
and unrc:~listic to set an nrbitmry cut-off d:lte, after which confidential infornln- 
tion may be rerenled. Pon~e confider~ces are sucl~ ns to last a lifetime or longer; 
others IIIII$ last for less than a year. -\s noted in the discusdon nbooe (pnrn- 
graph 1 )  the hest way to den1 with the different types of confidentinl informn- 
tion obtained by the goverr~nletrt is by specific regulation. 
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ferred t o  appropriate t i t l es  of the U n i t e d  States Cocle, concerni~ip 
regula t ion  of the p n r t i c u l n r  n m t t c r  i ~ i r o l v e d . ~  

i U.S.C. jj 13.-i ( c )  (4)-Revealing or using procluct formulas of economic 
poisons. 

7 U.S.C. f - 1 7 ' ~ 1 1 ~ n i u n i c a t i o n  by Agriculture employee of infornlntion pro- 
ric1c.d for cotton stntistics and es thn t r s .  

i T1.S.C. $ MSd(2)-Diwlosurt by r)ep:irtnient of Agriculture employee of ill- 
fornmtion receired f r o n ~  comn~odity bene8ts investigation. 

7 U.S.C. d 6lO(g)-Denling or speculnting in ngricul tur~l  prodl~cts by Agricnl- 
t lire official. 

7 C.S.C. jj 1157-Sugar investnierits by officials of Agriculture. ndministeri~ig 
sugnr production and control progrnm. 

12 U.S.C. 5 I l4l j (b)-Specnlat io~~ by e~ i ip lope  of Fiirm Credit Administrntion 
in agricultural commodities. 

12 r.8.C'. S ll-llj(d)-Prediction of cotton 1)rices in gorernmental reports by 
gorernnient employee. 

12 V.S.('. $ 78s(c)-Disclosure of infor~nation not nvailnblr to the public hy SEC 
employee. 

15 1T.S.C. jj i'h(c)-Disclosure of informntion not nvnilable to public concernina 
public utility holding compnnirs 1)y SEC employee. 

15 T.S.C. 8 8 0 a 4 ( n )  [second sentence] (same a s  15 U.S.C. 8 iDr(c)  concerning 
in~es tment  compn nies). 

15 T7.S.C. g Sob-lO(1)) [second clnnss (from ; to.) of second sentence]-Disclo- 
sure of information obtnined from inrestigntion of invest- 
ment advisers by SEC employee. 

15 V.S.C. $ 015(b) (4)-Disclosing of i~lformation roucerning future c~ction of 
the Smnll Business Administration which might afPect 
value of securities: speculating with such knowledge. 

15 IT.S.C. 8 12Ch7(h)-The use by nny persou of inforri~ntion concerning trnde 
secrets obtnined under HEX7 inspection. 

16 U.S.C. 5 mi(b)-[second sentencel-Disclosure by FPC employee of informa- 
tion ol)tained as n result of Commission examination. 

18 P.S.C. 5 I D O l ~ o l l e c t i n g  or disbnming officer trnding in public proper*- 
18 U.S.C. % 1902-Disclosure of crop informntion nnd speculation thereon by 

government employee. 
18  I?.S.C. jj 1903-Speculntion in stock or commodities affecting crop insurance. 
I 8  U.S.C. 5 1-Disclosure of informntion or  speculation in securities affecting 

Reconstruction Finanre Corpora tion. 
18 U.S.C. 5 1oTi-Disclosure of confideutial informntion by public officers or 

employees. 
21 TT.S.C. G 331j-TJxe by nna Iwrson of inforn~ation obtnined concerning tmde 

secrets under 18 T'.S.C. $5 31.1. 348, %Xi, 3r5. 357 or 374. 
21 T.S.C. 5 458h-Use by any person of information m i r e d  through poultry 

products inspection cowerning trridc secrets. 
22 T.S.C. I( SSC,(f) (c)-Disclosure of infornlntion furnished to Internationnl 

3lonetnry Fund by government employee. 
20 U.S.C. f 72131n) ( I ) .  (h)-Disclosina hy Federal cvnployee (n)  of information 

contained in income tns retnrns, o r  (b )  of mann- 
fnctnrer operations obtained a s  a result of em- 
ployee's visit. 

'The ~~nnendix  describes existinc law nnd makes rccommendntions regarding 
 it^ d ims i t ion  in t h r  new Code. by d~simatinrr  whivl~ pror ido~is  should be re- 
 enl led k a u w  they a r e  replnced by .sections 1371-1372. which provisions 
should incorporate the provisions of swtion 100C, (regulatory offenses) nnci 
which provisions a re  treated under other fiections of the new Code. 

*And could hence be repealed subject to snring the provisos authorizing 
disclosure. 



26 U.S.C. 5 T24&Aclministmtor of sugnr t n s  investing or speculating in sugar. 
42 T.S.C. f 130(i(;t)-Disclosure of information in possession of HE\\' or Depart- 

ment of Labor employees 
42 T7.S.C. f 3LW(b) (4)-Unauthorized giring of information Concerning future 

action of Secretnry of Commerce n-hicli mas  affect 
ralue of swurities ; specultition with thereof. 

4; I7.S.C. g EO(f)-Dirulging i ~ ~ f o r ~ l ~ a t i o n  received during esaniinatio~i of rec- 
ords of c o ~ ~ ~ ~ ~ i ~ i t ~ i c : ~ t i o n s  c n r r i ~ r s  by FCC employre. 

-1!) 1-.KC. 5 ;W(i) (f)-Dirulging information gained during inspection of carrier 
records by ICC inspector. 

-19 U.S.C. 8 :YE(d)-Dirnlging information received from carrier reports by in- 
spector for I('('. 

-19 V.S.C. ii 9li(e)-Dirulging inforn~ntion received from ~ a t e r  carriers, les.wrs, 
and assorintions from reports by ICC inspector. 

4!) V.S.C. I 10'21 (e)-Dirulging inforn~atian rweirecl from reports of freight for- 
wnrdcrs by ICC irisp&or. 

i!) V.S.C. 8 1472( f)-Dirulging inforn~ation recrired from esanlinntion of air 
carrier rcw~rtls by C i ~ l  Aeroimutics Board eniplope. 

.iO 1-.S.C. $ 13!kI~isrlo.;ure of iufor~~rntion regarding Imsiness of explosive manu- 
f i~r tu re r  or distril~litor I)$ D e p r t ~ n e n t  of Interior en~ptoyee. 

3) 1-.S.C'. B !!I('&( f )-1)iaclosurv of confidential inforn~ation or speculating there- 
with Iry gortmment employcw. 

-70 I-.d.C. ,\PP. 843a [last srntc.nct~]-Disclosure of confidential infornintion ob- 
tained fro111 inspection of war contractor 
records. 

50 r.S.C. Arr. 6 1l:;fia) (4) [Ills1 w~itence]-Di.wln~~ire of confidential infor- 
nintion obtained under War and 
Defense Contrnct Act. 

50 1-.S.C'. APP. g ~?)l26(c)-IXscIos11rc of confi(tentifi1 information oi~tnined under 
Esport ('nntrok Act. 

:A) C.S.C. I P P .  g 'I1.-h5(e)-ni~clos1ir~ of cwnfldwti:~l information obtained by 
I'resitlcwt under Drfensr Production .\ct concerning 
trade scvrrls. 

Title IU 

20 r.S.C. 5 7!1:i(:1) ( I  )-To tlw caxtrnt that it  pro11il)its any person fro111 print- 
ing or o l l ~ c ~ w i s ~  publishing, in any ninnner not pro- 
~idt.11 11y li~m, m . ~  incon~c~ return, or any pnrt thereof, 
or so11rc.v of income, profits, losses, or espenditures ap- 
laar ing in any inrou~e retuni. 

26 t:.S.C. 5 iL'13(:1) (!!)-Disclosure I J ~  Strte o r  lwul official of information ac- 
quircd lty him pursuant to inspection perniitted him 
under section B103(b). 

2i V.S.C. 9 213(;1)  (3)-L)isc.iosurr 1)s sharellolclt.r 1wrmitted inspection of corp- 
oruticm's r r t r~rn  under swtion 6103(c). 

L'li V.S.C. $ 'iL'13(r)-C'se 11s nny Iwman of lilni or reproduction of information 
therefroni iu riolntion of reguliitions under section i513(b). 

3; I7.S.C. 7 B i ( ~ ) - T o  the extcv~l tlitlt it prohibits cri~y perxon from disclosing 
I esc-ept for l i ~ w  euforrement 11s specified) inforlnation con- 
tained in xt:~tenients and rtbturns filed b~ ninnufacturers. 
i~uporters of 111nrijunna and narcotics. 

Title jS 

-1'2 T7.S.C. $ l:Wi(n)-'1'0 the esteut that i t  prohibits un lnwhl  disclosure by any 
person of records and other information obttiined from 
HEW or I ~ ~ l l o r  Depart~l~ent  eniploj-ees. 

42 I'.S.C'. Q l!)TSn(e)-To the estent that it prohibits disclosnre of information 
taken in eswutire  session of the Cirii Rights Commi.sion 
by any peraotr. 



Title 18 

l2 U.S.C. 5 114lj(c)-Which prohibits cooperative nssocintions and their em- 
ployees from disclosing information imparted t o  them in 
confidence by the Farm Credit Administration. 

Title 18 

18 U.S.C. g 1~1!30E&Disclosure of information by bnnk examiners. without 
authority from the bank or Federal Reserve ofTicials. 

ESIRTISG PROVISIONS DEUT U'ITH IS NATIOSIL SECrRTlT 
conmxs OF O ~ S S I . : ~  

18 1T.S.C. g 798-Disclosure by ao,ry perlro?~ of cln.wif3ed informatiou. 
18 U.S.C. 5 !1.5~-I~isclosure of clildomntic codes by F ~ d c r u l  eniployres. 
S5 U.S.C. 5 181-Disclosure of information regnrding invelition for which grant 

of pn t~ l i t  is ordered to be withheld in the interest of national 
.security. 

-L2 P.S.C. 5 2274-Disclosure by an11 person of restricted data. 
$2 U.S.C. 8 2277-Disclosure by present and former government employees. con- 

trnctors and licensees and their en~pioyees. 
42 U.S.C. % E73-Violntion of AEC regulations regarding use of Restricted Dnta. 
$2 U.S.C. 21Sl (e)-Unauthorized disclosure of patent npplications nnd reqnired 

reports regarding inventions relnting to atomic and nnclenr 
ma terinls. 

50 U.S.C. !j 787(b)-Di~(~losnre of dassified inforumtion by government employ- 
ees o r  empIoyees of corporations in which the government 
owns stock. 



COMMENT 

IMPERSONATING OFFICI-4LS : SECTION 1381 
(Green, Hogan; January l2, 1968) 

1. / I )  frodtrcf iota ; R~~ckgr~ozi~id : Advantages. Section 1381 is a pro- 
visio~i designed prim:~rily to maintain respect for  :lnd confidence in the 
:rutl~rnticity of Fccleral credentials. Collaterally it will also prevcnt 
the use of Federal c~wlcntinls to irxipose by way of fraud or  otherwise 
upon others.' Ilere we are penalizmp the imperso~u~tion of Federal 
ol1icinls :ind eniplo~-ees :ind. :IS 1111der p re s~n t  law, officials of foreign 
gowrnnients :lccredited to tlie ITnitecl States. The p r o p o ~ c l  section 11iis 

been logic all^ extended to foreign officials accreditecl to the ITnitcct 
K:itions :i~icl 0rpniz:ltion of ,i~nerican States. intern:ltional govern- 
1ne11t:ll org:iniz:itions bnsecl in this cowltry. Other provisions2 will 
lw t1r:lftecl to t1e:ll with u~li~utl~orized wearing of gorernmmt unifonns 
ant1 the u~ini~thorizecl use of Federally-protected credentials such :IS 
I~:~IIIPS, e~nble~ns,  senls, insignia, symbols, and other such menns.of 
f:ilscly pretending to l>aoe :i connection with the gorenlment nncl \ v ~ t l ~  
other org~rnniz:ltions in whic'l~ the gorernment has :ui intcxrest or 
intlia~t ing :u~tllorization, enclorsement or  apprornl !,y them3 

Tlw princip:~l provision of esisting law prollibitlng irnper-sonation 
of Fcder:ll ollicials is contninecl in section 912 of Title 18. Originnlly 
enacted in 1884 to p~vh ib i t  frauds on the povenlnient by those cl:lim- 
ing to  be entitled to Federal pensions: this prodsion has ~nninly bee11 
used for prosecutions in wllich victims otlicr than the porernn~ent h v e  
been imposed r~pon by the impersonation. It 11% been i~sed to  11-osecute, 2 for es:lmple, one \vho sent n telegram in the name. of a 1T.S. 'enator to 
the m:~rden of n State penitentiai-y ordering n stay of execution :uld 

'Tlw purpose of such n statute has been stated by the Supreme Court 11s 
follows: ". . . not merely to  protect innocent persons from actual loss through 
rdiance upon false assumptions of Federal ar~thorio.  but t o  maintain the general 
good re[)ute and dignitr of the service itself." Gnited Gtate8 v. Rnrnotr, !239 1 . 3  
74, SO (1915). In Honm v. United States, 344 F.Yd 798. W2 (5th Cir. 1905). it 
wis s:iid th:lt "one of the r i ta l  interests" such a statute seeks to protect is "the 
dignity, pr t4ige and importance of federal office." 

' S e e  specinl jurisdictional bases for  theft offenses in section 1740(4) and for 
forgery in >ectior~ 1751 (3). To the rs tent  a c h  crimes a rc  not corered by .w.tion 
1381, forgery or theft, they will be transferred outside Title 18. e.9.. to Title 10- 
.\rmc.d Forces. 

' M n n ~  of the esisting pmrisions dealing with uniforms, emblems, insignia 
and n i ~ n ~ e s  can be found in Chapter 33 of Title IS, 701-713. 

' I \ c ~  of April 18, 1881. 23 Stat. 11. hlthongh legislatire history is  .scant, t l ~ c  
purpose of protecting the government from fraudulent practices affecting pension 
clnin~nntu was ascribed by the Supreme Court in Pierce v. United Statee, 311 U.S. 
300. ,307 (1941). 

Thomas v. United Sta.teg. 213 F.2d 30 (9th Cir. 1954). 
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one who defrauded private persons in tlie guise of a United States Con- 
gres~ninn.~ The  kinds of impersonation cases most common todn y in- 
volve private investigators, claims adjusters, debt collectors :tnd the 
like who impersonate an F B I  Agent o r  other Federal investigntor to 
obtain information or  itcces t o  private files which ~ o u l d  not otlie~-wise 
110 mtde available,' and former Federal employees or  non-employe~s 
n-110 assert that  tliey arc Federal employees :~iid, by these means, obtain 
( ' r ~ l i t ,  g d s  or  services or  ctisli cl~ecks.~ 

There is :in unusu:ll aspect of the crime of inil)el~o?atinp Fcdernl 
offici~ls mliich shoiiltl l ~ !  recognized a t  tlie or~tset. Tins 1s the fact that, 
while the primary purpose of an official ilnpcrsonation statute is to 
pratect the Federal government f n w  injury, the conimission of that 
crime may-and. in most instances. \rill-h the basis for obtaining 
Federal jurisdiction over another, essenti:illy local crime. Clearly, 
tho bnsic interest. in ~i i i~king  the imperson:ttion of Fedem1 oficials a 
Federi~l crime is tlie illjury to effective fiinctioning of tlie Fedem1 gor- 
enlment which could 1.osu1t fmrn tlie mistrrist of Federal cmdcntials 
if s~icli inipersonntio~~s \\.ere not pnnisl~ecl or  deterred. Alost often, 
however, inlpersoni~t ion is nierely a device for inflicting :i more (1 irect 
ilntl perlinps more serious harm. one possi1)ly punisliable under other 
Federal statutes but frequently not. Tliis presents no problem if the 
other hann is covered by anotlier Feden l  st:~tute. such as tilose deal- 
ing with espion,age, ln rceny of articles in interstate commerce larceny 
of governn~ent property, fraud against tlie government, or  jrarid by 
use of the mails. I n  such circumstances impersonation need not be 
charged: but, if it is, it need only bc motlier c+ount in the indictliient. 
The  gravity of the otliw otfcnse r i l l  be recognized in the other charge. 

If the other harm is purely a locnl crime tint1 it is t o  be prwcuted  
Federally, the impersontttion statute under wliich the offender .is 
cliarged must carry the burden of penalizing not only the injury to the 
Federal govemneiit. but also the local crinie. This  may not be :i prob- 
Ieni if the locnl crinie is one of lesser gravity. Hut if it is more serious, 
such as :t purely local kidnapping or  :I large lociil fraud. the fact. that 
in the course of its commission R Federal oliicinl was impersnnntecl 
mny be regarded as on1 y u jurisdict ionul peg for Federal prosrcrition 
of thr more serious ofbnse. 

Gencrd problems ~.cpirding jurisdiction iu tlrnftinp a Federal crim- 
inal Code are discussccl in a separate paper OH the subject, Imt there is 
n unique problem in dritfting a Federal imptmonntion statute. wliicli 
has already been adverlecl to abore. This  robleln stems from tlie fact 
that the jurisdiction:tl peg i s  this case. un\ke the n r u t n l  act of e m s -  
ing State lines, using the rnails or making iui interstate telepl~onr, call. 
is itself recognized as :in :I& harmful to tlie Fedelxl government. ,ic- 
codingly, in drafting n Federal iniperson:~tion statute. we must 21sk 
how far  we must go, i f  any distance 11t n11, t o w i ~ ~ d  accom~~iotl i l t i~~p tlie 

" Lrtriar v. United B ta tw ,  241 U.S.  103 (1916). 
' S r c ,  a.g., Pnitcd Stotvx v. L r p w ~ i t c k .  318 t'.S. 702 ( 1 W l )  : rtritrd Stcitra r. 

Sapolcone, 349 F2d 3.50 (3rd Cir. 1965) : Whalcy  I-. Tlnitrd Ptatea. 324 F.W 3.56 
(9th Cir. 1963). wrt. drtricd. 3i(i Y.S. 011 (lw), 1111d United State8 v. Legget, 
31: F.ld ?XR3 (4th Cir. l!W). 

Srr,  r.g., Littall r. liuitrd States, 169 F. fXW (9th Cir. 1909) : rni tcd  States v. 
Hnllnrd, 11s F.  757 (W.D. No. N W ) .  Scr, in Appe~itlis A, i n f m ,  statements of Dr- 
purttlicbnt of JII-ticc policy regarding such prosccutiotls. Sre footnote 10, infra, for 
c n m  in which such prosecutions hnve been dismissal. 



pmbability tll:lt it ran be used to prosecute local offenses of a possibly 
more serious nature. 

Ksisting Fcdcrill law :1pprnra scllizopl~renic on the matter. Tt corers 
lmt l~  llarnis, I)ut inaclequ:~tely. ( ) n  the one 11:1ntl. 18 U.S.C. 5 912 makes 
oficial imlwrsonation :I lelollg. althonpl~ it is considered a minor 
offense in otlrc.1- jlirisdic~iolis." ( h i  the otllw 11nncl. i t  has no gradin? 
as to the type of Iiarnl i ~ i l l i c ~ l d :  ant1 r l~c  I I I :~S; I~ILLI~L i~ l~ l ) l ' i so l~ l l~e~~ ;  L J ~  

three years is :~pplicable w g : ~  tdless of wl~rther  the hann be to the 
Fder: i l  government bec.ausc* :I 1)erson pretencled to be a Federal official 
to perpetrate  nothe her offense or the li:1r111 be to  the rictinis of, say. 
:I kidnapping _r~rlpetratctl I)? in~person:ltio~i of a Federal official. 

Failure to talm a d e a r  vic>\v of this problem in the clr:~fthg of 
IS 1T.S.C. !)IY. it is I)clic~vrtl, 1 ~ s  been the Fource of recent difi- 
c*i~lties in its intrrpret:ltioti I)y tlie courts. 'Hie so-called L.scco~~d part" 
of 18 US('. 912 p~irports  to (leal \\'it11 impersonations which aFe 
:~lnong the le~ist injurious to the velfaw of the go\-ernment, those 
\I-liich the impersonator does not do an act related to his pretended 
capacity, i.e., tloes uot act :IS ;in offici:~l. l ~ t  merely identities himself 
as such in :I sitontion 1v11e1.e someone else Iilily rely to  wnie estent upon 
that iclentiti(xtion. i.e.. to  e>s(~wd rwtlit, to c:lsh n check or even to 
mnrrg h in~.  'I'his secon~l 11n1.t prol~ibits o l~ t ;~ in ing  anything of d u e ,  
:I plwase ~vliich is 11ro:itlly construed, '.in [the] pretencletl character." 
h~ \&at i l p p ~ a t ~  to  l e  no morr than an effort to avoid making a 
Federal felony rase out of s~lcli transgressions, some cowts have, in 
effect, read the second 1):lrt of the stutnte, construing it to q u i r e  
that the olfentl~r preterit1 to l)e :wtiry untler the :lutllonty of the gar- 
cmuncnt in o1)t:liliinp tlic t l b i~~g  of v : ~ l ~ i e . ~ ~  'I'l~is 11:ls led the 1)epartment 
of .Justice to suggest an : ~ u ~ c ~ n t l ~ i ~ e n t  o f  1S 1-.S.C. 2 912 ccunteracting 
such deci~ions.~l 

.\nother court. also a t t r~npt inp  to limit the scope of the ,sxond 
part of IS ITS.('. !)I.', Iii~s wad back into it an element clearly, if 
rrroneonsly. tlcletcd 1 > ~  ('ongrcss in the l!1-1S IT\-ision, i.e.. the intent to 
clefraud or  to \vronghlly tle~)ri vc. another of property.12 

I'roposecl ~c r t ion  13S1 \vo111tl ilvoid 1n:tny of these ~)rol)lcn~s. It, is 
based on the nppro:~ch 111:it 1 l ~ e  i~nperso~~ilt  1011 statute itscl f. like the 
Statc statutw, shoulcl try to cle:il print:irily wit11 the 11:lrm to the 
gm-e~nment : I I I I ~  not otlwr 1)ossible 11:lrms. 'I'his nppro:lrll \vould leave 
to alten~ntivc- wlutions tl~c. ~)ro>ec.~trion of I I I ~ I P  serious r r i~nes  in xhich 
Federal ofiici:ils \\-ere ilnpel.sol~:~ted. OIIP s11cl1 solutioli ~nigllt  be to 
~nakc  ilnpersm:ntion of :I I*'c~clrr:~l ottici:~l :in csplicit jurisdictionnl 
peg for F e t l ~ ~ . i ~ l  proseciilio~~ ol' tliose otlirr mimes. :IS tlrfinecl else- 

'See. c.g.. ~ ~ 1 ~ 0 1 ~ 0 ~ ~ 1 1  ~)EI.. ( ' H I \ I .  ( ' O I ~ E  55F)i (El innl  1)raft 106i)--Ci:lqc ;\ 31%- 
delrl~a~ior I 1  y w r ~  : 11.1.. REV. S9r\'r. c. 3k. % :E4, I I!Kl ) - S i O  fin(> or O months; 
I 'ROPO~ED 1 1 1 ~ 1 1 .  ('1(1.\1. CODE $454.7 (Final Drnft l%;T)-ass I1 lliademennor 
1 9 0  d n p I  : l11ss. STATS. -is.\. ji liO!l.-1T5 llIHi?)-+I~K) tine or 90 tley.; S.Y. IWV. 
I'Es. LA\\- S 1!t0.5 ( l ! ) l i i ) - t ' l : ~ ~ u  .\ 3Iiqdrme:lnor I 1  p n r )  ; I'ROPOSEII CRIII. CODE 
Iron PA. 5 2lll l  l!l(ii)-31(1 I k a g ~ ~ ~ v ~  M i h ~ l ~ l ~ i ~ n ~ ~ o r  ( I  year) : ~IOII~:I. ~'ESAL CODE 
S 241.9 I 1I.l 1.1 ). l!Il?2 ) - ~ ~ ~ ~ ( I ( J I I I I ~ I I I I I I I -  I 1 year). 
'" T'~titrd Stcrtcx r. C;relrc. 242 I~.Si~pp. 326 (\V.D. 110. 1WS) : United States r. 

Yorl;. 2O" F.Supp. 275 (ED.  \':I. I!=) : linifcd States r. Martin, Crim. No. 
31W2 (S.D. Cnl., .July 16.1963) (~~nr~portcd). 
'' Sre Appendis .\. it8 j r n ,  for 1111. I)ep:~rtn~er~t's mnrllniendntiol~. " Hmen v. rr?ritrd Stnfra. 3-44 F.Zd 798 ((5th Cir. I%?). Contra, Unit& States 

r. Cnr?; 1M F.SIIII~. 1 4  (N.D. ( ' i l l .  1!Hjl) : .llcrkcr r. rnitcd Slotex, 110 F.Supp. 
743 (D.C. A h ~ l i n  1953). 



where in the Code. Anotlier solution woi~ld be niercly t o  lenw pmsecu- 
tion to 1oc:d officials if the other crimes are regarcled in tlw locality as 
more serious tlian tht. :iffront to the government. 

The proposed revision offers the following improvements, some of 
which result from the r:itio~inlization of plrpose discussed i h v e :  

1. The  penalty strurtnre is r:ltionnlized. Esisting impcrson a t' lon 
penalties mnge from 6 months (181-.5.('. E 916) to  10 years (18 U.S.C. 
S 915). &\(ling will wflect the gnlrity of tlie imperson:~tor's co~ldi~ct  
in relation to the injury to the authenticity of Federal credentials :lnd 
will ~ ) e r ~ n i t  prosecutions before Gnitetl States Cqmmisioners for pettr 
offenses. 

2.  Cover:ige is mtionnlizetl. Protection of the aut1ienticit~- of tlie 
official credentials of other n:itions will estend to snch officials nc- 
credited to  the inteniational organizations based in tlie 1-nitcd Stntes. 
Songovenm~cwt orpnnizatio~is arc excluded. 

3. The  law is simpler, clearer :ud briefer. Confusing and pnrpose- 
less v;lri:~tions in expressing elements of esentitllly slnlil:~r offenses 
:Ire eliminated. l'resently there are eight di tkrent phmses used to de- 
scribe the smne basic element of inlpersonation.13 Who  the offrnder 
~nns t  IE impersonating is broadly clefined in 11 separate definitional 
section, avoiding the present problem of confusing the nct required 
with the definition of official o r  emplopee.'-l 
4. I'nnct~~ssnry impersonation provisions will be elimi~intcd : sev- 

ern1 rsisting sections are combined in tlie one proposed scction (18 
1J.S.C. S$ 912. 918. 915) and others will be covcred by stat 11tc.s dcnling 
with othw olfenscs. See paragraph 8, infra. 

2. The P ~ s t e n s e  rr nd Pedetnl O@cidia7s Gnvewl .  Proposed sect ion 
1381 cove~r; the same mnge of official Fe<ler:~l prc?tcn*s :IS 

coverot1 1)y existing law,I5 but. extends the corerap ,  or nt 
lenst mnkes the coverage e~plicit . '~ as to judges, n person :luthorixecl 
to act for or 011 brhalf of the gorermwnt. nnd :i person sewing the 
gore~nment  ns an adviser or  cmnsultant. This is nccom!~lisl~ecl by 
rcpliicinp the ~>hrnse in 18 T.S.C. $ 912 "an officer nr ernployr~ acting 
under the :inthority of the 1-nited Stntes o r  any clepartnirnt, ajwicg 
or officer thereof'? with the term **public servant.," defined ill proposed 
section 1 0 ' 3 ( ~ ) . ~ ~  It is believed th:lt the proposctl definition of "public 

Rrr. e.8.. 18 U.S.C. 8 912 ("fal.sel~ assumes or  pretends to be") ; 18 U.S.C. 
Q 913 ("fnlsel,v represents himself to  be") ; 18 T.S.C.. $ 914 ("falsely personates") : 
18 I-.S.C. f 916 ("falsely nnd with intent to defrnud, holds himself out as  or 
r~presents  or pretends himself to be"). 
" Srr rn.st*s cited in footnote 10, nnpra. and Appendis A, in f ra ;  s.tl ~ v r ~ e r n l  

definition of "public .servant" in proposed section Im(s ). 
A t  one time there was n problem as to coverage nartlp twcn~~se  of thtb 1i111ited 

definition of offirinls nnd partly kcawe of the rule of strict constr~~c~tior~.  This 
led to the Snprernc Court's r ~ \ - e r . d  of a cwnvi-idion her-nn~w 1 s  ['A('. $ 912 clicl 
not rover government-onmed corporations, in this awe the TcnnrssW Vi~lley An- 
tl~ority. Picwe r. tinitcd Slates.. 314 U.S. ,306 (1941). Even before the ease n-:is 
t1ecidr.d. ('onareas an~endrd IS U.S.C. 3 912 to include such :~gcncien of the gor- 
crnn~e~it .  The statute was simplified in the I M S  revision when the word "sgc~ricy." 
ns defined in IS V.S.C. Q 6. was submitted. 

'.The cipiieit referenrc. to Members of Congress in propmcd sect ion lO!) (1) 
nierrly codifies the holding that  they were officers of the gorernnwrrt u~ltler 1111 
cr1r1,v in~pc~sonntlon stntl~te. Lamnr r. Cititcd States.  911 T.S. 103 ( l ! ) l ( i ) .  

""1'11t)lic scrr:~nt" 11ns the snme m ~ a n i n g  as  in 1)ropowcl scc-ti011 13( i l ,  tl~c. 
otlicinl 11rilwr.v provision, and other acetion'; dealing with governn~ent~il opw:~tlons. 



serwnt" corers all conceiv:ll,lc impersonations injurious to the nu- 
tlient icity of Federal c~~edcntials. 

Since this will be a ne\v st:itute ancl bec:~usc the language defining 
the pretense is being changed, we consider i t  desirable t o  make es- 
plicit :L notion which n-:IS nddtxl to csisting la\\. by jn&cial construc- 
tion. In Trnited ,i'tatea v. nnrwoir*,  239 IT.% 71 (1915). the Suprrme 
Court held that the predrc~ssor of 18 r.S.<'. 5 912 was riolated even 
tl~ough the indi\-idual i~ill)rrson:ltecl or  the oflicial position assumcd 
never esisted.'s Accordingly. s~~hswt ion  ( 9 )  of proposed section 1381 
provitlrs that i t  is no det'cwse to n prosecution under the section that 
the 1)retenrlecl position elid not exist o r  that tlle pretended authority 
could not leg all^ o r  otlicrwise be exercised o r  conferred.'" 'The need 
for the word '.conferred" is to cmer  the c:tse of n person not pretend- 
ing to be someone other tlinn himself but claiming to  ha re  Federal 
:~utliorit.v for mhat he is t lo in~.  

WlietLer the pretense of l)&g a former official shoulcl be prohibi td 
is disc~issecl below, in pal.ngrnpl1 5, in the context of actimty not in- 
\-ol\41ig :I purported csc~rc+ise of oficial :~utllority. The impe~sonnf ion 
bv one Federal of-lici:d o f  ~tnotlher is k l i e w d  to lw rorered without the 
~ & c s s i t ~  of doing so e~pl ic i t lg .?~  

3. Foreign and Other Oflicials. I n  addition to officials of the Federal 
gowrnnlent, esisting Fctlcrnl law also covers : 
-1 .*diplomatic, consu1:lr or  other official of a foreign porernmrnt 

duly :~ccredited as  SIICII to the United States" (18 I7S.C. a 915) : a 
niem1)er or  agent of the 4-1 I Clubs: a niember or. :igent of the -1meric:ln 
Kationnl Red Cross (18 ITS.('. 5 917) ; and a mr~nber o r  agent of the 
United States Olympic Associ:ltion ..or its subordinate organiz:ltions" 
(38 1I.S.C. 5 379). 

Tho variety is bewiltlcring, particularly when one recognizes tlli~t, 
c-hen i t  colncs to protect ion of en~blems and insi-pin. the 4-lI Clubs, 
Red Cross and 1-nitecl States Olympic ~1ssoc1ntion are bracketed 
with veternns' organizatiol~s incorporated by :In -4ct of Congress and 
their recognized au~i1i:~ries.~'  It  is appropri:ite to question whetller 
the esistinp line for protwtion :lpai~ist impersonation has been prop- 
erly drawn. 

There seems to be cle:~rw jnstificntion for bringing foreign govern- 
ments within the line t lu~n for the others. The statute prohibiting im- 
pcra)~lation of foreign oltic*i:ils was originally crincted in 1917, cluring 
World \V:w 1, ". . . to punish acts of interference with the foreign reln- 

SCC ~ 1 8 0  !pm?~as  r. rni tcd Stntce, 213 F.% 30 (9th Cir. 19.54) and EUiott v. 
iltccixprtlt, 110 F 2 d  .2$9 (10th ('ir. 1!)-10). I n  Buntore, the Supreme Court stntcd, 
:It p11. 77-7s : 

Why should i t  be dcrwecl less an offense wllrre the assumption or pre- 
tcrusr is cntirrly fnlse, 11s wl~rrc. the r e v  OW(-c. or tonplo~ment to \vhicli t h e  
ncrwwcl l~retends title 1111s 11o Irgal or actuiil cdstence? . . . Sow, t l ~ r  111,is- 
dlief is  ~ m r h  the s:~mc*. r~ntl the power of C ' o n ~ r ~  to p w e n t  it is quite 
th r  same, whether the  prc4entler names nn esistinp or non-ezisting office or 
officvr. 

'" .\ slightly different rrrsion of this prorision 1111s bcrn recornlllended in .wetion 
4M.5 of the Michir.,m Revised Crirninal Code (Final Draft 1067). 
" It  tms  so held without tiny rsplicit corerage in 11 predec-essor of 18 I1.S.C. 

912. I~trnxrfl r. l*nitrd Statcw. 271 F. (i.Q 19th C'ir. 1Wl ). 
a Nrc 1s U.S.C. g 708 (Red Cross insignia). 18 U.S.C. 5 707 (4-H Club insignin). 

36 U.S.C. 5 379 ( U n i t 4  Stntev Olympic Asmiat ion insignia) and IS U.S.C. 8 705 
(veternns' organizations insignia ) . 



tions, the neutrality, and the foreign commerce of the U.S., to punish 
espionage, and better to enforce the criminal laws of the ' I T S  . . ." ?? It 
carries a penalty of up to 10 years in prison, 7 years greater than that 
for impersonating t~ Federal official, probably because of its purpose to 
punish espionage. See parag?.:lph 7, hfm. on pmding. Maintenance of 
good foreign tdations is a matter of esclmive Federal concern, and 
probably should not depend on the ability or discretion of local Inw 
enforcement officials. Foreign go~ernments should be able to look to 
the Federal government. rather than to the States, for protection of the 
good repute of their officials, and hold the Federal government ac- 
countable for lax enforcement. Moreover, protection of the credentials 
of foreign officials in this country provides n hnsis for obtaining pro- 
tection of credentials of Federal officials abroad. 

Proposed section 1981 would thus include foreign officials and. in 
line with much of the above rationale, incluclc, in addition to officials 
accredited to tho United States as prox4ded in 18 S.S.C. a 915, those 
accredited to the United Nations and the Organization of American 
States. Bolh of these are international governmental organizations 
with headquarters in the Vnitecl States to which foreign governments 
send representatives who hnve diplomatic st:ltns. The line has been 
rlrah~n at accredited offic;als, 11s samested by existing law, because the 
Federal interest in protecting the repute of employees of n foreigm 
government having lesser status also appears to be less. Under the 
view that. not all itnpersonations need t o  be prosecuted under this sec- 
tion, it would appear appropriate to leare such prosecutions to other 
Federal statutes where they resdt in other Federal crimes or to  local 
impersonation statutes. Similar reasoning would apply to exclusion 
of officisls :md employees of the InT and O M  and to representatives 
of NATO, SEATO, WHO and tho like, who aro not panted full 
privileges tuld immunities and ~voulcl be treated the stme as any other 
foreign citinmZ3 "Foreign official" is defined in proposed section 
1381 (3). 

Upon the basis of p t w n t  analysis, i t  is much more difficult to 
justify inclusion of the American National Red Cross, &H Clubs and 
the LTnited States Olympic Association and the exclusion of otllcr 
non-public organizations in which the Federn1 gorernment has an 
interest. All three organizations, it is true, r e r e  created by the Fedeid 
government, the &H Clubs being astrtblkhed by the Extension Senice 
of the Department of Agriculture (see 18 U.S.C. 5 916) and the other 
two being incorporatecl b-j Conpress. See 36 U.S.C. $1, 371. But. 36 
1J.S.C. $1101 lists 47 other organizations which are Federally char- 
tered, not to mention all of the national banks and other private cor- 
porations such as COMSAT which are Federally cl~artered.'~ There 

Act of .Tune 15. 1917. Chap 30, Tit VIII, jj 2,10 Stat. 226. This provision Fa9 
transferred from 22 U.S.C. g 232, dealing with Foreign Relations and Intercou~e, 
to 18 U.S.C. 5 915 iu the 1948 revision of Title 1 8  

For a fuller discussion of the Binds of officials to be covered, see Appendix B, 
infra. 

%See 1 N . S . C .  $31, ef seq.. for provisions regarding national banks. See 47 
U.S.C. $ 731, et seq., for creation of the Communicntions Satellite Corpomtion. 



nre also otller organizatiolis in the m:~intennnce of \vhich the Federnl 
government has or will have a c.lenr interest.'" 

I t  is true that the 4-H Clubs, Rccl Cross ancl United States O l p p i c  
-4ssociation perform functions which might otherwise be lindertalien 
by the Fecleral government, respectively, pron~oti~lg an interest m 
:lgriculture among youth, providing nicl in t m e  of disaster and armed 
conflict. and handling TJnitecl Stales representation in the O l p p i c s  
ancl Pan--lmeric:m Games. I t  is also true that many other Federally- 
cllartered orgnnizations clo not perform such functions, e-g., various 
patyiotic societies nncl veterans' organizations. But some others a?:e 
actlre1-y eng:lged in promoting qutlsi-governnlel~tal interests, e.g.. Clrll 
.lir Patrol. COJLSAT, Nation:~l ,icademy of Sciences, Sational Safety 
Counc.il. '~Tlre are undoul)teclly also many other organizations which 
woulcl qualify under :L test 1)asecl on the nature of their ac t i r i t j  but 
hnre never bothered to obtain a Federal charter. 

Assuming that a rational line can be dm~vn,  e.9.. inclnding only 
Federally-chartcrccirterecl orgnnizr~tions or including only those whose 
insignia are presently protertetl, the question renlains as to  what pro- 
tection sl~oulcl be given by the Federnl criminal laws. There are sevcrnl 
possi1)le courses; but prior to further development of the o~era l l  ap- 
proach which the Code shoulcl take tomlrd defirlition of Federal juris- 
cliction, only one course will be discussed here : whether the officials of 
these various organizations should be bracketed with oficials of the 

a Ion 1'eder:~l and foreign governments in the proposed imperson t)' 
statute. 

The proposfd here is that, they sl~oulcl be excluded. I t  rests upon the 
principle tlmt the Fecleral impersonation statute derives from an in- 
terest in the viability of governmental operations, rather than an in- 
terest in protecting the authenticity of credenti:ds generally. albeit 
only those in which the Feclcral government has an interest. 'rhis prin- 
ciple can perhaps be better illustrated than eqlainecl. Except perhaps 
to some extent for national banks, Congress has yet to express an 
interest in the general protection of the riability of all these rarious 
organizations. Thefts of or trespass upon their property. misconduct 
or bribery of their officials, false keeping of their records or false 
statements to them are not regarded in themselves as Federal crjmes. 

Unless such organiz:ltions nrr to be bmrketad with the Federnl 
gorel.nment for a11 purposes, there cloes not appear to be a good reason 
for bracketing them with the Fecleral government in the impersonation 

"One example in  the criminal lam contest inrolres clefense of indigents. In  
Kew Tork City this function has been performed for  years by the Legal Aid 
Swietr. Originally a private organization supported entirely by donations, i t  is 
now ~)nrtii\lls funded by the New York City government b e a u r e  of the latter'.* 
statutorr responsibilits to see tha t  the function is performed. Elsewhere in the 
Stnte it  is performed b ~ .  government offices. If defender ofices were to be created 
in the Federal system, there mould likely be :L similar solution. Should the 
credentials of Legal Aid Society officials beprotected? 
a It is interesting to note that, OF all the F e d e r a l l ~  chartered organizations, 

only two-American Sntional Red Cross and National Academy of Sciences. 
includinz the National Academy of Engineering and the National Re.varch Coun- 
cil organized by the National Academy of Science.s-are listed a s  "Quasi-official 
Agencies" in the  United Stales Government Organization Manual 1967-68, pre- 
pared by the Office of the Federal Register. 



statute alone. I f  someone should impersonate a Red Cross representn- 
t ire to solicit funds and. for reasons which ~ o u l d  apply to any fraudu- 
lent scheme, Federal prosecution should be undertaken. other statutes 
should suffice. I f  he nlerelv goes from door-to-door in a particular corn- 
munitv, there appcnrs to be no rkason wliy local p~wecution should not 
he relied upon. just as when the impersonation is that of :I rcpresentn- 
tire of any charitable organimtion, local or national in scope, There 
are reasonable arguments to the contrary: but thcv appenr to be the 
same as those which wol~ld apply to having Federal criminrll jurisdic- 
tion embrnce any case "affecting commerce." a discussion carried on 
elsewhere in broader terms in the report on Federal criminal 
iurisdiction. 

I f  it sliollld be considered desirable to continue nrotection against 
impersonat ion of representatives of tdlese organizations. one clear im- 
prownient over existing law could be made by using the term LbFed- 
erally-protected organization" in section 1381. and defining it to 
include all mch orr_!nizations in another .vetion. H a n d l i n ~  i t  in this 
~uanncr \vould permit a listing of the oreanizntions or merely a cross- 
reference to 36 P.S.C. $1101. Future :dditions to the list would thus 
require minimal amendment, perhaps even none to the Criminal Code 
itself. 
4. The iictivify : .-I c f i m ~  rr.v if fo Exercke A~rfhom'fy. In  subsection 

(1) (a) of proposed section 1381. an clement is required in nddition to 
that of the false pretense. i.e.. acting :is if to excrcise the authority of 
the pretended capacity. Reqnirement of some additional elrmcnt to that 
of the false pretensc is found in modern imnersonntion stnti~tes. escept 
those in I l l i n ~ i s . ~ ~  It is foiind in 18 TT.S.C. 8 912 in two forms: ono 
is the common law phrnsc "acts as ssl~ch": the other is "in such pre- 
tended character demands or obtains any . . . thing of ~aluc." Origin- 
ally 18 U.S.C. s 912 contained the requirement of "intent to defraud": 
but that phrnse was interpreted by the Supreme Court to ~ncan. in this 
contest, only that the offender ". . . 1)y artifice nnd deceit. sought to 
cause the deceived person to follow some course he would not have 
pursued but for the deceitful conduct." Onifen Stat- r. Lep~zo i fch .~~ 
The phmsc "intent to defraud" was deleted in the 1948 revision. be- 
cause, in the revisers' opinion, the Lepowitch decision had rendered it 
"meaningless." 

Sot  all existing Federal statutes dealing d l 1  the autlienticity of 
public or other Federally-protected credentials require anything in 
addition to the false pretense or. if they do. define that elrment as an 
nct. The provision on impersonation of &H Clnh members 11nd agents. 
18 l3.S.C. 8 916, punishes merely the false pretense "with intent to 
c l e f r a ~ ~ d . " ~ ~  Punishment of the mere nnautliorized wearing of ?n 
armed forces uniform may be reprded as not requirinc? :ln act 111 

t~ddition to the pretense, 18 1T.S.C. 5 702, if one equates donning the. 
llniforrn with the mere verbnl claim to being n Federal official. Both 

sSee ILL, Rm. STAT. C. 38. 95 17-2.32-5. See note 9. supra. for citations to other 
n~odern in~personntion statutes. 
=3l8 U.S. 702, 704. Lrpotritch involved defendants who had ~ m e d  as FBI 

Agents in order to elicit informntion from one person ns to the wl~c~rcaboots of 
anzther. 

Since there are no reported cases under this provision. we (lo not know 
whether that phrase has the Zepozuitch or some othcr meaning here. 



of these sections, it should be noted, authorize ~naxinium imprisonment 
of only s i s  months. 

Proposed section 1381 follows 18 U.S.C. a 012 both in requiring an 
elenlent in utltlition to the pretense and in defining that element as  an  

This does not px~cludr the that, :lfter filrtllcr study of 
the multitude of provisions tlci~ling with cwl~lems, insignia and the 
like, tlie simplest way to d ~ f t  :I pr01lil)itioll : lpinst  unauthorized use 
of such Federal indicia will prove to be i n  terms of false pretenses, 
without requiring :my act bllt penalizing such pretenses n t  the lowest 
possible lercl. 

,icting *.:IS if to exercise the authority of his pretencled capacity" is 
preferred over acting "as srlcl~" because it is somewhat clearer. Fur-  
thermore. it is consistent wit11 the espl:ul;lt ion made by the Supreme 
C'onrt in C'nitcd A'tafes v. 12(11~mow. 239 1-.S. 74, 77 (1915). where lt mas 
said that :  

. . . t o  'take upon liiniself to act as  such' ["take upon 
himself" W:IS deleted ill the 1048 re\-ision as surplus] means 
no Inore thnn to  :~s su~nr  to act in the pretenclecl cha~xcter.  I t  
requires wn~eth inp  I)eyo~itl the false prctense vi t l i  intent to 
defraud: tl1rr.e must bu some act in keeping with the 
pretense.:" 

The p ~ p o s w l  foin~ulatioii is :~ ISO preferred over "acts in the pretended 
cn~xicity" because the latter p h r , ~ .  at  1e:lst until recently. h:ls been 
used as sct forth in tlie second part of 1S 1T.S.C. 8 912, to  embrace 
conduct in \vliich the offcntler merelj identifies himself 21s n Federal 
cmploj-ee in t Iio course of ol)trtilii~ig so~~ietliing of rulue. e.9.. o1)taining 
credit, cashing :I check, etc.:" I t  is tlic purpose of this part of proposed 
section 1381 to ~wcli-in tlw language of t l ~ c  Burnozc* court--only 
"some act in keeping with the retense". 

There d1011lt1 be noted liere t 7 le in tenth i  to delete an esisting sec- 
tion, 18 U.S.('. S 913, wliicli presently makes it an oflelise to imper- 
sonate :1n oflicer, agent or eniployee of the I'nitcd States :md, in such 
:~ssnlned ch:~r:icter, arrest or cletain any person o r  in : ~ n y  manner 
search the pc~son. builtling 01. other propcrty of any person. Such con- 
dllct would be co\-ered by proposed section 138l ( l )  ( a ) ,  11s it a1~a-j-s 
has been by the first pwt  of 18 1T.S.C. a 912.33 

5.  The Activity: O b t c ~ i ~ r i ~ t g  A n y f h i ~ y  of T'nlne. I n  defining the 
activity. major 9nestions to IIC faced whether acts in connection 
with imperso1u1t1on of it I'cclrrnl official which do not purport to be an 
cscrcisc of tluthority slmt~ltl I)c penalized in tllr Fcdcral s t i ~ t ~ ~ t e :  and. 
if so. how tliey should be trc:ttrd. 

Two factors d l i c l i  support including such impersonations in the 

a There is no rlcnr pattern i l l  the recent rerisions ns to defining the additioml 
elrm~nt as an :~vt or in terms of ir~trmt. Michignn rcyr~ires an act in the pretended 
r:lpar.ity, J11ct1. I ~ E v .  CNJI. C O I ~  j / R  454.5, 4550 (Fillill Draft 1Wi). New Tork and 
thr JIndel I ' C I I : ~ ~  ('odr recluirc. :III intent to 111t1urc. another to sulmit to the pre- 
tended autllority or otliernisr to :lC1 in rrliancr or1 the pretense. S.Y. REV. PIX. 
IAAV* $ 1!K).25 (l!)li7) ; ~\IODEI. I'EXAI. ('ODE g 241.9 (P.O.D. 1WI). Thc. broad scow 
of thr lattrr str~tutes is inclirntire of the fact that State c d c s  need not be 
concerned with wl~ether imperson:~tion statntrs widen jurisdiction. 

BAcmrd, Lantnr v. rnifrd Stntce, 241 T.S. 103, 11.3-10 (1910). 
See footnote 8, Jrcpru. 

" IZedd v. CII ited States. 238 F. 21 (2d Cir. 1918). 



statute shoulcl first be noted. One is thnt such impersonations have 
been embraced by the Fedem1 impersonation statute-:it least until 
recent court decisions-for ns long a time as acts purporting to exercise 
official n11tliorit;r. 

The second factor is the present view of tlie Depnrtment of Justice 
as expressed in its proposnl to anlend 18 T7.S.C. 912. See Appendix -1. 
hfm. Tlir recent District Court decisions which this nmencln~ent 
woulcl co~~nteract  m~llified. in effect. the second pnrt of 18 TJAC. 912. 
That result was reached by construing tlie definition of emplojee-- 
one actiniz under the authority of the TTnited States-:is applj-ing to 
both parts of 18 LT.S.C. 5 912, so that when one acts '.in sucli pretended 
character" to obtain somethiniz of ~ a l u e .  11e must be pretending to net 
11nder the nuthority of the United States.=' The Depnrtn~ent of Justice 
nscrihes a drop in i~npersonntion convictions from 113 in 196.2 to a])- 
prosinlately 75 annr~allv in fiscal 1965 and 1966 to 45 in fiscal 1967 to 
such constrwtions of the statute, believes that such cases shoulcl still 
be Federally prosecuted, and aould remedy the sitimtion by an 
amendment wliich clearly nroids any implicntion that the impersonn- 
tor. when he obtains so~netl~ing of rall~e, must be esrrc.ising off icinl 
iluthority. 

R%le it, is clear tlint. ncts p~~rpor t ing to bo an ex~rcise of authority 
injure the operations of Federal govrrnment. it is also clear that what 
might be cnlled '.prir:ite frnucls". Le.. relinnce upon official identifica- 
tion for check-caslling, estension of wedif, efc., do not do so to tlie 
same estcnt. The false pretense, depend~ng upon whetlier the re- 
liance is justified, may, of course. imlxtir the authenticity of Federal 
credontinls; but this would be true in nny cnso where tho fill* pretense 
is made, e.g., in barroom brng-oing, nltliougli not l?.; itself presently 
subject to Federal pennltks. Moreover. while there is  a dcunonstrnble 
need for the Federal government to vouch for esercise of official 
authority, it is far  fmni clenr that, it must almtys vouch for the 
financial standing or llonest~ of its employees. Why, it. mny be asked. 
sllould tho Federal government intervene if a person, with intent to 
commit n I:~rceny, fslsely identifies himself ns IL Federn1 emplo;yee and 
not intervene if a true E'eder:~] employee c-onimits n 1:1rreny. obtaining 
possesion of tho article lie wnnts by inducing reliance upon a false 
financial statement? 

-4rp1ably the fact that ;L Federal employee commits sucli n crime im- 
pairs the dig1it.r of the Fedend service i ~ s  much as. if not, more tlinn, 
when someone falsely pretends to be :I Federn1 employee to commit :I 
crime. Vi~wcd in this light. the prinl?ry concern would h c .  wen as thc 
injury to tlie victim, ~ n t h e r  than mn~ntaining autlienticity of Fec1er:il 
credentials. Such i m ~ ~ ~ n i ~ t i o ~ i s + m ~ i g l i t  thus be col~siderwl only as n 
peg for Fedeml criminal jurixhction over tlie ultirnute crime, and 
punished nccordingly. They would not h included in the impersona- 
tion statute. 

Tliero nre other mays of dealing with such coven lp  One, .crhicll 
proceeds from the view tlint the imfwrsonntion s t a t u t ~  1s to deter im- 
personntions and not :~ t t en~p t  to 1)un1sli tlw harms to incliricli~nls which 
they might cause, would r e c ~ p i z e  that impersonators who do not 
purport to be exercising official authority ~m a lesser tlir-eatt to  Fed- 

% See cases cited in footnote 10, rtcpra. 



el31 gorermenta l  operations t1i:ui those who do. ,Iccordhgly, such 
-ilnpermnntions \vould be cl:wsilid n s : ~  lesser ott'ense. 

Another nppioach is sugpsted by the view of the Court of h~)l*%ls 
for the Fif th ('ircuit. I n  IIonea I-. Cnited S t ~ t e s . 3 ~  that  court refused 
to approve :I con r i c t io~~  under the second part of 18 U.S.C. $013 
\rllic.ll ditl ]lot include :I lintling that the drfcncl:int had tlie "intent 
to tlefr;~utl", nlenning ";III illtent to wrongfully deprire another of 
~ x . o p ~ r t ~ " .  eren tlloupll ('ongress, \vhetller o r  not on erroneous 
grolllltls, h:~d explicitly tlcleletl lliat element in the 194s revision. 
Such :In intent could 11c restored in p.oposed section 1381. :IS :ln 
cssenti:iI elenlent of the set-ontl p :~ r t ,  ant1 could be combined w1t11 the 
notion that the second pnrt he ;I lesser ott'ense o r  with the notion that 
it bs punishecl i11 :tccord:~nc*e wit11 the penalties prescribed else~liere 
in the ('ode for  any larceny. 

Ihist.inp law. in tlia secolitl p:wt of 18 1T.S.C. $ 91.2, brackets ":~rly- 
thing of value" with " I I I O I ~ ( ~ " ,  b'l):lper" and "tlwument". The definition 
in proposed section 109 (:tc), it is hlievetl. \vo~~lcl corer these, and 
molw, including things o f  \ :~ lue  obk~inecl bv itnother. The word "(Itb- 
nm~tls"  in present 18 1T.S.C'. $ !jl2 will no lougcr be necessii~-~ l~ntler 
tho I ) I 'O I )OS~~  provisions \dlic11 will govern :~ttcnipts to commit it crime. 

Ono final note on this subject: just as  the Federal interest becornas 
:~ttenuated \\-lien the iml)crso~iator is not 1mrlm1.t ing to  exercise oflicial 
nuthority. i t  is perha xwli more attenu:tted \vllen he pretends only 
to be it former official, 6;' ut is nevertheless not fa r  diflcrent. The nntl~en- 
ticity of Federal credent i:lls is still being t l r ~ ~ x d e d :  and wliiitever 
m:tntlo of Ilonesty o r  finnnrial stnl~ding is inipl~ed bj- Feden11 e~iiploy- 
11ie11t f i ~ l l ~  to some estcnt ( M I  tlw shoultle~s of the ex-employee. Inclcetl, 
tliorca may well be grn:~tc~~. opportunity to undermine the ~ntegri ty of 
tho Ik lera l  service by :I person claimmg to 1x3 : ~ n  ex-official. slnw the 
fnlw pretense conld. :md may well. be often used to  ,wul.e new em- 
ployment. perhaps eren positions of t rmt.  According1;r. if inipcr- 
sonato~s not exercising :lutl~ority are t o  be co\-crecl here? there u-ould 
a p ~ : w  to be good rc:tso~~ t4) include impersolliition of fo r~ne r  otticials, 
:It 1c:lst in i l  lesser otfellse. 

6.  C ~ * i n t i ~ t d  Ittfettt. -111 honest belief that ;I pt.1.son held the oflicc 
or tlw :tutlioiity wllicl~ Iw p~rrported to esrrcisc~ n-ollld relim-e hi111 of 
criniin:~l linl~il it y. -14q:~ 1wIy pwtencls" itself implies the necessity 
of  iL lindinp for  coiivictio~~ that the person \rho csc~rc-ised tllc :111t11ority 
of n Frcleral offichl knew that he did not actually ossess that author- 
ity."" In ill>? event it is intcwkd tlixt the plal~osccfC'ode r i l l  conti~in. 
for general application, provisions defining the general recluil.enlcnts 
of cdpnbility, including the ~ ~ r l u i r d  states of ~nincl. These p~.ovisions 
are cspccted to require :l\r:lrenes of the 11ittllr~ of one's conduct or  
tl~iit the ilttenclnnt circllr~~st:int~es exist to br lleltl rriminally liable for 
sucl~ :L crinie as  this onv. 'rlley will also pelw~it :I clefeiise hse t l  I I ~ ~ I  

ignor;lncc or  lnistake its t o  :I 111:~tter of fact or  law. when s ~ ~ c l l  ignor- 
nnce or  nlistnke negated t he :~\\~:~reiicss noted :~bove.~' 

7. Gmdittg. The proposed re\ ision places the offense of oflicinl inl- 
person:ttion, for  punislinlent purposes, no llipller than tlie category 

5J-I-I V.9d 79s. SO3 (5th C'ir. 1965). 
a Scr Unitrd Stutcs r. .4cltt1ic.r, 144 FAd 49 ( 3 1  Cir. 1!M) for n discnssion as 

to the* rnenning of "falself' in ir~il~ersonation of n citizen. 
h'or examples of the lmn-isions described here, sec MODEL PESAT. CODE $5 2.02. 

2.1N (P.O.D. 1063). 



of n Class A misdemeanor. Although the determination as to the jail 
term for  that  category has not been made, it vould certainl?. be no 
more than one pear, the d i v i k  line between felony and n~isde- 
niennor under esisting Federitl law, and possibly less--in the neighbor- 
hood of sis montlts. The c*onsiderations invol\-etl in sclccting the 
masimunl period for  the liigl~est misdemeanor catepov are discrlssed 
in the report on sentenci~ig structure. 

The sentencing rnaximlln~ liere ~~conimendecl represents a reduction 
Pmln the masiniunl of three ycnrs presently :u~tliorizcd for 18 I7.S.C. 
$ 912. (It. will be noted in tlie sentenring report that three years is 

to tlic victim. 
If the contrary view were to 1- t a l ; ~ ~ ~ ,  the present ~iiasiniurn ~vould 

also be unsatisfactory. Perlinps the undesirability of taking the 
contfiiry ~ i e w  is best seen 1 , ~  following it to i ts  logical conclusion. If 
the impersonation statute is intended to pmricle appropriate pnnish- 
ment for thc Ilnrln cnusecl in which ofliciill impersorr:ition rniglit ocScur, 
i t  \voulcl be npproprintc to irssign to it :imong t11(. highest penalties 
in the Federal sentencing strncture, in order to take C:IR of tre:tson. 
cs~)ionage? kidr1:ipping and. ~msib ly .  ~iiurder. 

The suggestion that the m:lximum be the highest misdemeanor 
cnteqnry p l i r su~nt  to this view, rather thim the lowest felony ca tcery .  
c:in bc supported in se\-cral IWJ-S. First, it could well be regarded that 
among the most serious acts wliich a person coulcl perform in the guise 
of n Federal oficial are tliose i~ssociated with law enforcement, taking 
another into cnstody and searching him or his property. I n  additton 
to tlie crimes of kidnapping, nssault :mcl unl:~wfiil entry ~vhicli :we 
prh i lps  inevitably commnitted 11y snch ncts, thcy might also be only 
:I first step in committing Im.rgl?rp, robhery or larceny. Pet ,  when 
first enactecl in 1981 and continuing to the 1948 revision. the specific 
provision dealing nit11 impersonations for the purpose of arresting and 
searching carried n masimnnl of only one year.3B 111 the 1918 rerision 
tlie nlasimum penalty wns raised to three vcars to bring it into har- 
mony wit11 18 1T.S.C. 91.3, whicli emlmwecl the same 

Second. in y e  of the ~nodem criminal Cocles is the m:is~mum 
p e ~ ~ a l t y  for  officlal impersonation any greater than one ;rear.'O 

"Art of Soremher 23,1921. c. 134, B 6.12 Stnt. 224, Scr nlro Act of h~ lmls t  27. 
l ! I X ,  c. 740. 6 201.49 Stat. 877. 
" I t  should be noted that  the revised criminnl Code proposed In l l i c l ~ i ~ a ~ ~  ~nnlies 

impersonation of n peace officer n Class A misdemeanor (one year) ($4550) nnd 
the impersonntion of other public servants a Class B misdemeanor (W dnys) 
( g  45.15). The romn~entary states the justiflcntion a s  follows: "The Draft has 
sepnrnted these crimes. and imwses a highrr punishment for the impersonation 
of peace oBcers. That  crime nppnrently represents n more serions practical 
proble~n. I t  also c n r r i ~ s  grenter potential for serious injnry hecsuse it nffccts 
thp reputation of nn ngency thnt ninst rely in lnrge part on nn esccllent pl~bllc 
imngr to promotr e s r n t i a l  citizen cooper:ltion I t  s110111d he wmen~bered, of 
eonrsc. that g i.-A.S i s  nimed solely nt general injury to the reputntion of puhlic 
administrators that results from fnlse impersonation. Vnrious other provisions 
nre aimed a t  protecting the victims of theft and frnud arising out of 
impersonations (we. e.g., $5 3205, -1035)." 

'O 8ec note 9, srcpro, for pennlties nuthorizcd in recent nntl proposed revisions. 



Third. the most common type of prosmution for acting v i th  the 
pretended authority of a Federal oficial is that of the person engaged 
in tlic business of in\-estigntion attempting to obtain information vhlch 
would not otherwise be made available to h. I11 1050, Congress 
enacted 18 U.S.C. 8 712 to deal specificallp ~ i t h  that kind of act.ivity. 
It lwohibits the use of a n:um or insignia. l.17 a person en-gaged in the 
business of debt-collecting or ill filrnisl~ing p n m t e  police, ~nvestigation 
or other private detective services, w l k h  would convey the inlpression 
that the business in any niauner represents the r n ~ t e d  States. The 
maximun~ jail term autlmrized is one >-ear. 

,in esnmple of the f:wt that long imprisonment is not necessary 
to deal d l 1  this kind of activity is found in Wh&y T. United States." 
There the defendant, engaged in the business of repossessing mort- 
gaged boats and automobiles. had falsely represented hiinself to be 
an F B I  Agent in order to obtain information on a t  least three occa- 
sions over a period of npprositnately seven nionths. Upon conviction 
under 18 1T.S.C. S 9E.  the District ,Judge. one not known for leniency. 
sentenced the defendant to probation, but made it a condition of pro- 
bation that he stay out of tlie repossession business, a condition held 
to be reasonable and proper by the Court of Appeals. 

8. Dispoaitio),. of Othe,~ le~~pe~sotmtio?z P~*ovi.~ions. Xot a11 existing 
impersonation statutes deal with impersonation of officials. One of 
the enrliest, enacted in 1825 (p~went  18 U.S.C. 5 914), prohibits imper- 
sonation of a creditor of tllc United States. Others d e d  r i t h  irnper- 
sonution in falsely ol~taining visas (18 G.S.C. 5 1516) and in the 
course of naturalization proceeclhgs (IS U.S.C. 5 14%). I t  is clear 
that the d ra fhnen  l i d  merely identified impersonation as one of 
the means by which some governmental action can be induced by 
fraud. Such statutes :ire already obsolete, the prohibited condnct 
being embraced within more general statutes dealing ~ i t h  frauds upon 
the government. See, e.g., 18 U.S.C. $1001. I t  is intended to discard 
these impersonation provisions in the new Code in favor of dealing 
wit11 frauds on the go~-enl~licnt in more general terms. 

Another impersonation provision-n curious one--will, to the estent 
it is not covered bp proposed section 1381, also be clealt ~ i t h  in other 
statutes. That provision is  contninticl in 18 U.S.C. 5 499, dealing ~ i t h  
forgery nncl fraudulent use of otbcial passes and lxrmits, and penalizes 
one \rho "personates or lfdsely represents hi~nself to  be or not to he?' 
a person to n-horn such pass or permit has been duly issued. 

The statute which makes ~t a crilne to impersonate a citizen, 118 
U.S.C. 8 911, is primarily related to making false statements to State 
agencies, e.g.. to obtain a license. Proposals as to its disposition will 
be postponed until false statements provisions are &rafted. 

In a letter to the Director of this Commission, dated January 10, 1968, the 
Chief of the Legislative nud Legal Section of the Department of Justice has 
called tlie Co~nmission's attention to a revision of 1S I-S.C.  !j 912 which "the 
Department k l i e v ~  would be desirable.'' 

" 324 F.2d 356 (9tJ.1 Cir. 1963). 



The letter states : 
BY presently interpreted by the courts, nn impersonator must pretend 

to be "ncting under the authority of the United States" when lie obtains 
in the guise of nn officer or employee of the Unitrd S t n t c ,  c n~ollc.y o r  n 
thing of value. Thi> Departmri~t of Justice cannot 1)rosecute thib Iwrwn 
who in npplying for credit. wgistering for lodging, o r  cashing n 1,crsonal 
check. merely represents thnt he is :I gorernment tmployee or n ltlember 
of the military. In n typical impersonation cq-w, thth~rgh such n rcpresn-  
tntion the impersonntor causes others lo believe he is of good chnracter 
and integrity. IIc  thereafter runs up r11:lrge.z on t l ~  credit rst:iblish&. 
or mshes fraudultbnt or bad cliech. In ~ilost cases there is  no ~wrtense 
whatsoever thnt the transnctions are  in nny way c~t tr~ected with the 
eupposc~l gorernment emp1o~'lneut. Tllert.fore, the existing .statute does 
not rencll the rnst  tuajority of impersor~ntiou i?~-ws in\-estigatecl I)$ the 
FBI end other governmental agencies. 

The court iuterpretntions referred to, dtetl 111 note 30 supra, caused u complete 
 bout-lace in oacial  Iky~nr tn~ent  [ ~ b l i c ~  for prosccutiol~ of imp.wori:~tion eases. 
\Vherens Dcyx~rtment 1n)liq- hat1 beeti to pro-wute when the actor obtained 
something of m l u e  while impersonating. tlint policy changed to prosrcuting only 
when the nctor prrtenclcd to 11e acting under +'t~lernl authority. 

The :~n~et~ t lmeut  wllic.11 the De1):lrtmmt mns tutnsiilixrir~g would r l c n r l ~  diritle 
1s V.S.C. 8 !)I:! into two componcr~ts, elimi~~nting any !wsil)ility of rending into 
the second part a r g u i r e u ~ e n t  thrlt the impersonator Iw t.sercisiug his pretencl~l 
n u t h o r i t ~  when obtaining sometlting of wlue. That \~oul i l  be accoluplished as  
follows : 

77'11wcer falsely assumes or pret~nrls tr, be 011 officer or c.r~lployee 
acting 1111der the ituthority of the 1*11itecl States or ;lnS deprtrtment, 
agency or officqr thercof, and nctrr as  such : or 

Whoever fnlwly assumes or pretends to LIC a n  offlier or eluployee 
of the I-nit& Stntes o r  any cle[mrtment. ngency or officer thereof and 
denlands or  obtnins any n i o ~ ~ t y ,  paper, tlocument, or thing of \'rllue-- 

Shall be fined not more t11:itr $l.OXI or i~upr i so~~r t l  i ~ o t  more ~ I I I I I I  t h rw 
rears. or both. 

APPEA~IS n 

The following infornu~tion wns obtained froni the Oflice of the T~gn1  Counwl 
for Administrntion of the Stnte Depnrtrnent. 

The twin "nccreditntion" has  not lwen officially or judicii~lly defined and could 
br interpreted to cover several vnrious t~-pt>s of recognition of foreign offirinls. 

First, ns to the accreditation of diplonlats: nll tlil,l~)u~ntic officinls formally 
pre.ser~t tlwir ~r fden t i :~ la  to 'the Stnte W~,:trtuicur nl~cl, if recognixid, :Ire tlwn 
"duly accreclited ns such" to the lltlited Stntw Gorerllu~t~r~t.  This nwuld include 
nmbassnclors. "secretaries," clc.. the gamut nP di~)lom:~tic posts existent in the 
rnrious embassies. 

The tiest category. and distinct from thosc. officials c4nssified ns di~Aoniats. 
nrta consnls. A different procedure is used to rrcogni7.x t11et11. ('onsuls present their 
"assignnlcnt : ~ n d  commission" to lhe Stntr Ikpnrtmrt~t  nnd receiw in returli 
nri .'eseql~atur.'' n-hich is theIr official recognition of cwr~sular c:~lr:~ci@. Two 
treaties give special s ta tus  equivnlcl~t to diplomstic st:~tris, i.c.. full pririleger 
nr~d imn~unity. to consuls from crrtain p re fe r r~d  c-nuntricsr. The "Ilcntlclunrters 
Agreemrnt," See. 1.5. lists the countries whorr consols lu~ve s1~ei;tl  status: and 
the new Russian consul:~r treaty, not yet rr~tifiecl by Ille StrvieLs, ~ ~ r o r i d e s  for 
special stntus of Soric.1 co~~suls .  

Finally, 11 third tylw of officinl recognition exists. This is the otticial "notifi- 
e:~tion" by n foreign gorernment of the arrirltl of ra r io~w officials of theirs for 
work in the embassy, or vnrious trnde comn~issiolis, ctc*. The Stnte Ikpartment 
~~rotocol  offire then ncknowledges that they llnre hcen "duly notilied" nnd grants 
certain liniitcil privilege3 and imn~iiuities to 111t~se forrign oflicinls. 
As to the I ' l~ited Sntions. thert* atre officirtls nccrcditctl to the Unitcci Sations 

but not to the Cnited Stntes, e.9.. Cuban. linited Sations represent:~tires hare an 
immunity status similar to tbnt of diplon~nts accredited to  the Vnitcd States. 
LC., freedom from nrrest and proseention, civil liability, ctc. A11 official repre- 
sentatives to the Organization of Americnn States nlso hare  full diplomatic 
status. 
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